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OFFICIAL DOCUM;ENT. No. 6. 

REPORT OF THE ATTORNEY GENERAL 
FOR THE 

Two Years Ending December, 31, 1916. 

Office of the Attorney General, 

H~rrisburg, Pa., J anuary 1, 1917. 

To the Senate cin-cl House of- Represmitatives of the Commonwealth 
of Pennsylvania : 

I have the honor to submit a summary and report of the official 
business transacted by the Attorney General during the two years 
enlding on December 31, 1916. 

By an act approved lVIay 6, 1915 (P. L. 279), the Attorney General's 
.Department was reorganized and the power of the appointment of 
the Deputy Attorneys General was conferred upon the Governor. 
Pursuant to such power the Governor appointed as First Deputy 
Attorney General, Honorable William H. Keller, and as Deputy At
t9rneys General, the Honorables William lVI. Hargest, Joseph L. Kun, 
Horace W. Davis and Emerson Collins. 

Under the authority vested in me, by the Act of 1915 before re
ferred to, I have appointed the office staff of my predecessor to posi
tions similar to those held prior to the passage of said act and have 
appointed Frank l\I. Hunter, Esq., as the additional Law Clerk pro
vided for in said statute. 

A system which had been follo,wed fo:i; many years involved the 
employment of private counsel to represent the State in the prose
cutions under the various penal gtatutes connected with the enforce
ment of the Fish, Game, Forestry, Food and other similar laws. This 
system not only involved large payments on the part of the Common
wealth for the services of such private counsel but detracted from the 
dignity which shoulld be attached to prosecutions of that nature. A 
consideration of the several Acts of Assembly, and of the decisions 
of the courts, disclosed the law to be, · that the !district attorneys of 
the several counties are required, -as part of the duties of their office, 
to act for the Commonwealth in all matters, in whiCh the Common-

(i) 
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·wealth is concerned, which arise in their respective eouhties, and in 
:such cases as arise under the several departments of the Stp.te govern
rment, they are subject to the direction of the Attorney General. 

The district attorneys of the several counties . are, therefore, now 
-calltJd upon by the Attorney General to act for the State and its 
:several departments in the prosecution of offenses under the Forestry, 
Fish, Game and other laws. In addition to the saving of a large 
.:amount of money, the practice has more than justified itself, as it 
·establishes a uniformity of procedure, enables this department to 
-systematize the prosecutions, and also, in many instances, rende.t s 
valuable assistance to such district attorneys. 

There was undertaken and completed an analytical index of the 
I 

<>fficial opinions of this Department. The publication of such an 
inldex had never theretofore been undertaken. Prior to 1887 the 
-opinions thelilselves were not published in a form available for dis
tribution and, indeed, in many cases no effort seems to have been 
.made to preserve copies thereof in the files of the office. In that year 
the system of printing the opinions of the Department as an ap
pendix to the biennial report was originated and still obtains. 

In 1887 the Attorney General endeavored to procure from available 
-sources the opinions of the Department rendered before 1887, and 
such as were deemed of public importance were incorporated in 
the Department report for the years 1895-1896. The -collection con
tains opinions rendered as early as 1874, but, of course, is by no 
means complete. 

The purpose of thf\ analytical index is to present in a concise way 
the questions involved in each opinion and the official disposition 
thereof, as well as a reference to the place where the opinion may be 
found as rendered. 'l'he index comprehends all available opinions 
of public interest given by this Department prior to December 1st, 
19Hi, and it is assumEld that the system adopted will be continued 
by the addition of supplements from time to time. No attempt was 
made to include in the index every opinion rendered by the Depart
ment. Many opinions are given orally or by letter, a reference to 
which will not be found therein. The opinions wh!ch are compre
l1enrled are those formal opinions of such public importance as to 
lbe incorporated in an appendix to ihe Department's biennial report. 

A hill is now pending in your Honorable Body for the. :printing, 
bimling and d [~t 1· ilw t ~on of c'Pl'll :1 i1P1:1 l1n1· of c·npie::; of this index 
as will be sufticient to supply officials having use for the same. 

Almost immediately upon the assumption of my duties of office, 
complaints were presented alleging that certain Rtreams of the 
iCommonwe:1lth were being polluted. These complaints continually 
i ncreased in number and in their diversity until I was in posses:;;ion 
<Of information which would seem to indicate that almost en·r~· sti·(•mn 
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fo this U@1111011wcaltl1 was being polluted. These . complaints eame 
from eert;1in departments of the State., f, om int1iviuuah, from rail-
10:1ds, from sporf:sme11':,; nssociations arJd many other i,;om·et:8 and 
Wt'~l' directe(l against tanneries, chemical works, pape1· mills, ex
})losive factories, iron aml steel facto1·ies, g1·a_1.,·hite and sand w01kfl, 
1·eaning c01i1panies, hat factories, eoal mines, :md almost eve1y kind 
-Of indristrial establishment or operation within the State. 

'l'he subject grew to such propor·tio1rn that I deemed it advisable 
to .'request the Uo1111nissioner of Fisheries to make a rmrvey of the 
sti eams of this State.' · This survey eovere11 a large part of the State 
mul showed eve't·y stream witl'tin the sm·v·ey--what manufacturing 
~:orporations anid operations were located thetecm, whethei· such cor-
1;orations . and qpe~·ations were causing an affluent to go into the 
streams ax1d if SO the eharacter of the same, 'l'his SUl vey disclosed 
thousands of establishments and operations which were rendering 
the water fatal to fish and animal life, dangerous to human life and 
1'nbversiYe to the moral and physical growth of the people of the 
Cn111monwealth. 

There existetl at that time and still do exist statutes nuder which 
,the pol1nters of the streams couYcl be prosecuted and subjected to 
-fine. Jn c.ertain instances these acts of assembly Yrnre invoked. Be
lieving that prosecutions against these thommnds of irnlustries would 
,110t he a proper solution of the condition, l assumed the privilege of 
calling, in convention, rep1·esentative iuterests and people bf the 
Commonwealth to ascertain \Yhether, by mutual effort, F.ome solu
tiOil, which would be fair to all, might be discovered. Approximately 
two thom;aml invitations were sent out from this office to individuals, 
to tanneries, chemical wmks, paper mills, mines and all ether indus
trial esta blishmcnts an!d operations, to chemists of repute and in 
fa{'t to every one whose name presented itself to me as likely to be 
interested in the subject and whose i!leas might be advantageous in 
i;ohing the perplexing condition. The convention was given the 
witlP~t publicity throughout the newspapers of the State so that 
pcnmns, who for any cause failed to receive a special invitation, 
might nevertheless be acquainted with the proposed convention aml 
:attend if sufficiently interested. This convention met in the Assem
l1ly Hall of the House of Representatives on Novembei· 9, 1916, and 
w;1~: largely attendE.ld. Addresses were made by State officials and 
the views of the persons present secured. The question was dis
·cussetl for a large part of the clay and in the evening persons, chosen 
11~- the several classes of industries represented, met in my office in a 
fnrther endeavor to ·arrirn at some definite course of action which 
would result in the discontinuance of the pollution of the waters 
without driving industrial establishments out of the State. This 
cn•ning meeting enddd with the understanding that the differe11t 



iv OPINIONS OF 'l'HE AT'l'ORNEY . GENERAL. Off. Doc. 

classes of manufacturing and mining interests in the State would 
each assemble and endeavor to develop some thought which would 
solve the subject so far as each· particular class of industry was con
cerned. If the persons polluting the streams cannot devise some 
method whereby such pollution shall cease, the question may lbe pre
sented to your Honorable Body with the suggestion that a commis
sion be created to study the subject anld recommend such legislation 
as the result of tlwir labors may dictate as thebest possible solution 
of the conditions. 

Pursuant to the authority vested in me, I reappointed John Hyatt 
Naylor, Esq., as Special Attorney to collect the amounts due the 
Commonwealth for the support and maintenance of the insane con
fined, as indigents, in various asylums of the Commonwealth, but, 
who, in fact, have sufficient estates. to pay, in whole or in part, for 
their maintenance therein, or_, from persons who are legally liable 
for the support of such persons. I have, also au~horized the employ
ment of investigators whose duty it is to inquire into and ascertaii:1 
the facts concerning the estatt>s of lunatics and feeble-mindfid per
sons confined in the various institutions of the Commonwealth, as 
well as their relatives liable, imder the law, to pay for tllcir support. 
These investigators are rendering efficient service. Practically all 
of these cases confined in the institution for feeble-minded at Spring 
City coming from Philadelphia county have been investigated alHl 
many_ cases have been disclosed which resulted in collections being. 
made. Approximately five hundred cases confined in Xorristown 
and chargeable to Philadelphia county haYe been investigate,1 dis
closing about seventy-five cases in which the Commonwealth will 
eventually secure reimbursement. York county has been bwestigated 
and as a result about fifteen thousand ($15,000.00) dollars has been 
collected from that county within the last year and there m:e out
standing collections of approximately the same amount. 

Collections have been made in practically every county of the 
Commonwealth and from all State hospitals and most of the connty 
institutions receiving State aid. 

There are now approximately fifteen hundred cases in Yarious 
stages of procedure and representing the number of cases from which 
reimbursement is payable, out of an examination of approximately 
seventy-five hundred inmates. This number is being continuously 
increased. There are now about one hnndred and fifty cases that 
r eimh\1 rse the Commonwealth r egularly for current maintenance of" 
ins'lne and feeble-minded inmates. 

Approximately one hundred auidits have 'been attended at which 
the Commonwealth's claim has been presented and ordered paid. 
At least thirty guardians have been appointed during thfo period foi· 
lnnati.cs who appeared, npon investigation, to have estates l>l't in 
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which the relatives were either not willing to act or fraudulently 
desinkl to conceal the assets until the death of the lunatic. Letters 
-of administration upon estates of deceased lunatics have been 
_granted upon the Commonwealth's application in three cases. At 
least two hundred petitions for awards in payment of the Common
wealth's claims have been presented before the various courts of 
common pleas throughout the Commonwealth. 

It is estimated that the cases now in hand will require at least 
five years for completion and will produce for the Commonwealth 
.. 'lt least five hundred thousand ($500,000) dollars. 

The total receipts from this work to December 31, 1916, are 
-$139,293.37. ~ 

The collections by the Department during the last two years have 
been some,vhat less than during preceding years~ That is due largely 
to recent Acts of Assemlbly which impose stringent requirements 
l!pon the institution and prosecution of appeals from tax settlements, 
,.-hich requirements have materially lessened the number of appeals. 

The Department has superviseu the purchase of several Normal 
.Schools and of a large number of turnpikes and has instituted numer
·ons suits to recover from municipalities moneys for State-aid high
way construction. 

The following summary shows the formal opinions rendereU by this 
Department during the last two years. These opinions constitute 
but a small percentage of the legal advice rendered by this Depart
ment, as hundreds of opinions are given to State officers and others 
-0rally and in a manner other than by formal opinion. 

SFMMARY OF THE BUSINESS OF THE ATTORNEY GEN
ERAL'S DEPARTMENT FROM JANUARY 1, 1915, TO 

DECEMBER 31, 1916, INCLUSIVE. 

Quo warranto proceedings in Common Pleas of _ Dauphin 
County, ............................... : ................ . 

Equity proceedings in Common Pleas of Dauphin County, .. . 
Actions in assunipsit instituted by the Commonwealth in the 

Common Pleas of Dauphin County, ..................... . 
Actions in ejectment brought by the Commonwealth of Penn-

sylvania, ................. · · · .. ··· · · · · · · · · · · · · · · · · · · · · · · 
Actions in trespass brought against the Commonwealth of 

Pennsylvania, defendant, .............................. . 

40 
10 

28 

9 
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Oruen_; to sho,v cause, etc., .against insolvent compa1~iGs and 
m:sociations, .... . . . ..... ... . . .... . . . ... . .. . .. . .. ." . . . : . . . 10• 

~Iandan 1us proceedings in Uo111111011 Pl~.cl~ of l)auphin Copnty, 1 i1 
Appeals from the orders of th<..: Public Senice Commissioii of 

Pennsylvania, . ....... .. .......... .. .. .... .. . .. .. ...... . 15. 

Condeunwtion proceedings uilder Act of Juue 16, 1911, P . L. 
1U27, in relation to the Capitol Park Extension, . .. ... . ... . 

Appeals by Commonwealth from l.·eporto; of Yiewers, . . · ... ... . . 
.., 

Cases argued in the Supreme Court of PelinRylvanfa, . . . . ... . 
Cases argued in the Superio r Court of Penil:.;ylvania, . ...... . 3 
Cases argudJ in the Supreme Court of the United States, ... . 
Tax appeals in the Co1mnon P leas of Dau1J hi11 Coimty, . . . : . .. , . 77 
Bridge proceedings under t~e Act of June :J , l t;;10, P . I~ 130, 

arnl supplement8, ... ... : ......................... ~ - . . .. . 
h1surance charters approved by the Attorney General, ... . .. . 
Bank charters approved by the Attorney General, ........... . 
Applications for sewerage approved by the Attorney Ge11eral,. 
Pormal opinions rendered in writing, .. .. .... . ..... ........ . 
Cases now pending in the Supreme Court of Pennsylvania, 
Cases now pending in the Superior Court of Pennsylvania , : . : 

6. 
13. 
24-

176 
248 

9 
2 

FOWVIAJ, HEARINGS BEFORE THE AT'l'ORNE¥ GENERAL. 
<:

=============-===================~ ==========-====================== 

4~ i i:::~ ---~- ]' 
3 ! • l 

I'--

:;;; I 41--------! 3 
1 -------- --------1 2 
1 i I :-------- ; _______ _ 

Proceeding;;; mtder Act of May 23, 1895, P . L. lLt .... . .... ;{ 

Proceedings under Act of April :w, 1850, P. L. 331, . - .. ... . 1 
Procecldings under .Act of May :n, 1907. P. L. 353, ...... ... 1 
Proceedi ngs under· Aet of .Jm~e 1, UHG. I'. L. 701, . ....... .. l 

F"i· 1!:1 G, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . :!i;l±7 ,1 ::n u~ 
Pol' 1 !,'l!; , . . . . . . . . . . . . . . .. ... .......... ... -'· lG-!,750 90 

'rotal, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $511,.'-'7~ 82 



No. 6. OPINIONS OF THE A'l'TORNEY GENERAL. vii 

SPECIAT~ CASES. 

- -
Attention is called to a few of the cases involving important ques-

tions in which the Attorney General's Department was concerned. 

PUtsbur,qh Bank for ·S.cwings and Oent:ral Trust Oo1npany of Pitts
burgh. 

~Ii December of Hl15 a precedent was establisheld when, upon the 
failure of .the Pittsburgh Bank for Savings, it was decided to place 
such bank in charge of an Examiner of the Banking Department as 
Receiver, and a Deputy Attorney General as attorney for the Re
ceiver . . ·This experiment has more than justified itself. The Re
ceiver1s fees were fixed at eighteen dollars per day and expenses,
while the Deputy Attorney General in charge -received no compeI;l
sation additional to his salary and his expenses · necessarily incurred 
in connection with such receivership. The liabilities of the .bank at 
the time of its failure exceeded $10,000,000. · ·Four months after the 
bank was closed a dividend of fifty per cent., amounting over $5;000,-
000 was deciared and paid. Another dividend of twenty· per cent. 
was declared in December of 1916. There will ultimate1y be paikl out 
from ten to fifteen..-per cent: more. The total expenses from the in-

. ception of the r~eirnrship to August 1, 11)16; including rent, clerical 
hire; stationery; postage, State and Federal tax, Receiver's fees and 
expei1ses; and the payment of the first dividend of $5,000,000 was less · 
than ~21,000, 'Or on a basis of an expense of two-fifths -of one per cent:..' 
Pastreceive-1.·ships show that like serviees under the-old eystem by a. 
private recei·ver and private counsel would have entailed an expense. 
of ifi·om two to ten. per cent., involving as a minimum $100,~00, with. 
the more -likely amount of $250,000. · 

It is believed thl!lt the State banking system will - be bettered if 
this metb.od of liquidation is followed, as it is- a service which. may he' 
properly rendered by the State and should be afforded to' the citizens. 
of the Commonwealth. 

The same system was followed npon the closing of the Central 
Trm;t Company "Of Pittsburgh in September of 1916, and has resulted 
in the same economical liquidation. The liabilities of this bank ap
proximated $1,000,000. A fil'ty per cent. dividend was pair1 within 
three months after closing. The cost of liquidating this bank will 
compare favorably with that incurred in the Pittsburgh Bank for 
~avings. 
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The system followed in the liquidation ot these two banks may be 
made permanent by the enactment of a statute giving the Commis
sioner of Banking powers similar to the Commissioner of Insurance, 
whereby in event of insolvency the Commissioner of Banking is made 
receiver, and for that purpose appoints a special deputy to lbe in 
immediate and active charge of the liquidation. 

-wrnp :tw;l'f. 1111a[ -g1fr7Jo 
• h9fI'I<J 'JJTo·) anw JfI')ffl Bucket Shops . 

Early in 1915 it was brought to the attention of this Department 
th\:i1f ·there were a lntimber of bucket shops in the State of Pennsylc 
vania and that to further their operations in the western part of the 
State, a spurious stock exchange was maintainetl in Pittsburgh 
~:ti.own' : as the "PittsbU1'gh Consolidated Stock and Produce Ex
@aftge:'' ; ·This exchange :Was operated merely for the purpose of 
~ivinjt: a setiibiance ·'of fogality to the many bucket shops connected 
with if+ and' was the 'center of · operation not only of bucket shops in 
the State of Pennsylvania, but also in many other states. This De
partment conducted an investigation extending over a period of some 
two months and on March 10, 1916, after proper preparation, with.the 
aid of some forty officers of the P ennsylvania State Police, caused 
simultaneous raiids to be made upon such stock exchange, as well as 

·bucket shops operating in the counties of Allegheny, Butler, West· 
moreland, Washington, Mercer, Lawrence and Indiana. As a result 
of such raids an action of quo warranto was brought against the Con
solidated Stock and Produce Exchange of Pittsburgh, following 
which its charter was forfeited in the Dauphin County Court. All 
of the persons arrested in the said raid, including four or five direc
tors of sai!d exchange, with the exception of some eight or nine men, 
pleaded guilty and were sentenced under the Act of 1907. declaring 
bucket shopping illegal. On December 15, 1916, two alleged bucket 
shop operators in Lawrence County, who had not pleaded guilty, 
were tried in a trial conducted by one .of the Depnt~· Attorneys Gen
eral and .such !defendants found guilty. The cases involving the de
fendants arrested in one other _bucket shop are as yet pending in 
Allegheny County and · undisposed of. The result of this raid will 
largely tend to rid the State of Pennsyhania of bucket shops. 
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LEGAL ASPECTS OF COLLECTIONS OF MONEY DUE THE 
STATE FOR MAINTENANCE OF INSANE. 

On June 1, 1915, the Governor approved an Act of As~e.mlbly fixing 
the liability of the estates of lunatics, feeble·minded persons, etc., 
and their relatives; to reimburse the Com.monwealth. Prior to that 
time collections had been made under tp.e Common Law. On May 8, 
1916, the Supreme Court of Pennsylvania upheld the constitutionality 
of the Act of June 1, 1915, P. L. 661, and affirmed also the Common
wealth's right to recover at common law. These decisions are as 
follows: 

Arn<;>ld's Estate, 243 Pa., 517. 
Mansley's Estate, 253 Pa., 522. 
Commonwealth, Appellant, v. Evans, 253 Pa., 524. 

The constitutionality of the Act was also attacked before the 
Court of Common Pleas No. , 5 of Philadelphia County, and there the 
constitutionality was upheld in an opinion by J. Willis Martin, P. J., 
in the following case: 

In re Philip Duerr, 25_ Dist. Rep., 406. 

Commonwealth ex rel. Attorney General vs. A. W. Powell, Au.ditor 
GeneraZ, cmd Robert K. Young, State Treasurer. 

. ! l . . 

This case involved the constitutionality of Section 10 of the Act 
of July 7, 1913, P. L. 672, providing th·at moneys derived from regis
trations and license fees of motor vehicles should be paid into the 
State Treasury and specifically appropdating the same tc the use of 
the State Highway Department. · 

This section was atta:cked as u1i.c6nstitutional in that it was nOt a 
proper ~ppropriation: The constitu'tionality of .the act was sustained 
by the · Court of Common. Pleas of Dauphin County and also by the 
Supreme Court (249 Pa. 144). · · · c \ : · ' ' · · • · 

:· ·'.! ~:! : 
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Commonwe(~lth vs . . ll' estinghous,e . Air Brake Com.vany. 

'rhis case involved the right of 1the State to tax the capital stoc~ 
of a domestic corporation which was represented. by the entire capi
tal of a foreign corporation when the domestic corpo.ration owned all 
of the property prior to the organization _of a foreign corporation, 
and the foreign corporatio11 was only organized .for tln~ convenienc~ 

' , , ( . 
of 11si11g snch p!·operty . . The Court . of Common Pleas of _ Dauphm , 
Coni1ty and the Superior Co.urt helU that under such ~ircumstances 
the tax upo1i. the. capital stock of tlie domestic coi:.poration could not 
be imposed. 

Cu1111110111rcultl1 vs. Penn Midual Life J11surancc Company. 

The Cornmomvealtli · contei1ds that divide!1ds used by insured to 
pay' premiums on 111snra11ce policies m~d applied by the ~ompauy 
therefor, were "premiums received," within the meaning of the law 
taxing premiums. The Court of Common Pleas of Dauphin ·County 
and the Supreme Court helid that these dividends were not received 
by the company in the sense of being paid to it, and therefore not 
tnxahle (2fi2 Pa. 512). 

ESCHEAT CA,:SES. 

'l'lill. Cohnfrufa National Bank', Union Trust Con1panv of Pittsburo-h .. . ~ ' 
and Oernrnntown Trust Company, filed · a Bill'fo. Equity against the 
Attotw~.Y Oe110ral, to- restrain him from carrying out tlie provisions· 
of the Act of .June 7. 1915, P. L. 878, relating to escheats. Th~ act 
waR attnekeil as nnconRtitutional for various reasons. · If"'iaR also · 
attacked as ·not applying to national banks. 'The Court of Commoi\ 
Pleas ' of Dai1pltin Count~- . has snst_ained thP act in every pa:t~icnlm-, 
and· has i!eciil~<l that it includes national banks. Appeals will 'be , 
taken to the Supreme Ci;mrt. · .. 
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Comrnonwealth vs. Metropolitan Life lnsiirance Cornpany. 

This case inv.olved the same question as the Penn Mutual Life In
surance Company, aiM in aclditi.on the question as to whether or not 
money paid for the purchase of annuiti~s was. premiums received, 
within the statute taxing such premiums, and it was held that such 
money was not-premiums received (254 Pa. 510). 

Cdmnwnivealth 'l:S. Alden Co.al Company. 

This case involved the constitutionality of the Act of _June 27, 
1913, P. L. 63~, wbich imposed a tax upon anthracite coal and pro
vided that fift;r per centum of the amotmt received trom said tax 
should be distributed to the. counties from which anthracite coal is 
taken. The act was attacked on the ground that taxing anthracite 
coal was an illegal classification and that the distribution to the 
countiei;; was unconstitutionally !diverting the tax imposed: ·· These 
contentions· were stislahiecl a1id the act declared unconstitutional 
(25i :Pa~ 134). ' 

Commonwealth vs. Equit.ablc Lif~ - As~uranc~ Assoc.i.ation of the 
Un it eel States. 

At the last report thii'i case was pen9.ing on appeal in t!ie Supreme 
Court of the United States. The question was whether the State had 
the power to impose a tax upon the premiums of foreign insurance 
~ompanies received from 'residents· of the State, but which were 'paid 
by ! ~ending the pi>emiums by mail · to agents outside of the State, or 
directly to the home· office of the company; that is to say, where such 
payments rep~ese~ted premiums from business ldone in Pemisylvania. 
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The Supreme Court of Pennsylvania reversed the Court of Common 
P!eas of Dauphin County and sustained the contention of the Com
monwealth. 

The Supreme Court of the United States also sustained the conten
tion of the Commonwealth (238 U. S. 143). 

Fidelity and Deposit Company of Maryland. 

This case arises on an appeal from the settlement of tax on pre
miums received by defendant, a foreign corporation, upon bonds 
given by United States government officials for the faithful perform
ance of their duties. The tax was resisted because it was alleged 
that it was a tax upon :Federal Government agencies and the Com
monwealth's contention was sustained in the Court of Common Pleas 
of Dauphin County and the Supreme Court of Pennsylvania, and 
finally in the Supreme Court of the United States. '(240 U. S. 319.) 

A. B. CROWL vs. Commonu;ealth of Pennsylvania .. 

In this case Crowl was convicted in the courts of Erie County for 
selling ice cream containing less butter fat than fixed by the Pennsyl
vania statute. The constitutionality of the statute was attacked on 
the ground that the State could not arbitrarily fix a standard and 
prevent wholesome food from being sold below that standard. 

The constitutionality of the act was sustained by the Superior 
Cou . .rt of Pennsylvania and finally by the Supreme Court of the United 
States, but the case is not yet reported. 

Ed1card 8. Nolan vs. Jam.cs fl' oust, et al. 

In this case the constitutionality of section 16 of the cold storage 
act was attacked. This section :(ixes the time limits within which 
foods can be kept in cold storage and prevents their sale for food if 
kept for a longer period. 
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A bill in equity was filed to prevent the prosecntion of the plaintiff 
fyom selling butter as food which had been kept beyond the statutory 
period. The Court of Common Pleas of Allegheny County has de
cided this section of the cold storage act unconstitutional and. an ap
peal is now pending in th-e Superior Court. 

Amet~i:can Druggists Ji'irc Insttrnncc Company vs. Insurance Com
m·issioncr. 

The plaintiff in this case filed a bill in equity reqmrmg the In
surance Commissioner to issue a 'license to it without its complying 
with the la"·, which requires any insurance company either to file a 
schedule of rates or to have a rating bureau file such a schedule for 
it. The act was attacked as unconstitutional and the case is now 
pending in the District Court of the United States for the Middle 
District of Pennsylvania. 

Oommon1cenlth ew rel. Prancis Shunk Brown, Attorney General, vs . 
• 1lbert f{ H eek. 

Mandamus in the Supren;ie Court to compel the President Judge 
of the 55th Judicial District to hear cases from the County of Olin
~on, in accordance with the Act of May 14, 1915, P. L. 498. Argued 
.in the Supreme Court and the .act declared unconsitutional. (251 
Pa. 39.) 

1Vest Virginia, Pulp nnd Paper· Compnny vs. Public Service Com
mission. 

Petition by Pennsylvania Railroad Company, et al. Intervening 
Appellees, to have the amendment of 1915 to the Public Service Com
pany Law declared unconstitutional. Attorney General appeared 
for the Public Service Commission, argued the case and the consti
tutionality of the amendment was sustained. (61 Super. Ct. 555.) 
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Oornmonwealth ex rel. John C. Bell, Attorney General, vs. Silsque
hannci Boom Cornpany. 

In this case, after a Writ of Quo vVarranto had issued and a verdict 
in favor of the relator been rendered and judgment of ouster ren
dered thereon, execution to be delayed, however, until the order of 
the Attorney General, an appeal was taken by the Defendant to the 
Supreme Court. Pending the appeal, the Health Officer of the City 
of Williamsport presented a petition setting forth that the removal 
qf the dam in question would seriously affect the general health of 
the people of Williamsport. This was supported by ·affidavits of the 
county commissioners, city authorities, ~~d various civic bodies, ,pro
testing against the removal of said clam. The Attorney General re
quested 'the State Commissioner of I{ealth to make a survey of the 
situation and report as to the effect of the removal of the dam on the 
health of the community, The Commissioner of Health did so and · 
reported that the removal of the dam would probably injuriously 
affect the health of the community, and might lead to a serious epi
demic. A public hearing was thereupon fixed by the Attorney Gen
~ral,, of which notice was .given all parties and, after hearing su~h 
testimony as was presented on all sidei;;, the Attorney General in
quired of the parties aRking for the removal of the dam, whether they 
eould give assurances that another dam would be built if the present 
dam was removed, so as to keep the water at practically the same 
level. These assurances could not be given. The Attorney General 
having arrirncl at· the conclusion that the best interests of the 'Com
monwealth and of the people of the community affected would not 
be subserved by the removal of the clam, presented a motion in the 
Supreme Conrt for the withdrawal of the Quo Warranto proceedings, 
which was granted. 

Com momccalth vs. Straban 'Township, A darns Connty. 

Suit in nssumpsit .to recover moneys due for State-aid highway con
struction. Defendant raised the constitutional question as to 
whether the township was liable, because at the time the contract . 
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was signed tax levy sufficient to pay the indebtedness and interest 
I 

within thirty year~ was not made, although such levy was made be-
fore the . townsjlip's proportion of the expenses was determined. The 
Court of Common Pleas of Dauphin• County entered judgment in 
favor of the Commonwealth. 

Danboro and Plumstendvillc Turnpike Road Company vs. County of 
- Bucks. 

In the Court of Common Pleas of Delaware County. At the request 
-of the State Highway Commissioner, the Attorney General inter
vened and filed a Brief, and argued in favor of a new trial, the Court 
below having held that the Act of June 2, 1887, P. L. 306, was re
pealed by the Act of May 31, 1911, P . L. 468. The Court granted a 
new trial. An appeal was taken by the County of Bucks to the Su-
preme Court. which is pending. · 

.Comnionw.ealt.h ex rel. Culver, District Attorney, vs Conimissioners 
of Bradford County. 

Mandamus in the Court of Common Pleas of Bradford County to 
compel the building of a county bridge. The Attorney General inter
vened as Appellee in the Supreme Court. Judgment of the lower 
court affiriped. · 

Saeger vs. Commonwealth. 

In the Court of Common Pleas of Crawford. County. Appeal from 
award of .viewers for damages claimed on account of change of loca
tion qf State highway. The Attorney General appeared for the . Com
monwealth and at the tria~ a non-suit was granted on the ground that 
the old. road was not vacated. Motion. to strikl:l off non-suit was made 
aU:d .argued anc1 rule discharged. An appeal is now pending in the 
,Supreme Court. 



xvi OPINIONS OF THE ATTORNEY GENERAL. Off. Doc-. 

Jn the Matter of the Franklin Film Manufactii1'ing Company . . 

This case raised the important question of the nature and scope of 
the appeal given by the Motion Pictures Act of 1915 to the Court of 
Common Pleas from the decision of the Board of Censors. 

The Board having condemned the film involved in the case, or 
rather ordered certain eliminations therefrom, an appeal was taken 
under the act to the Court of Common Pleas No. 2 of Philadelphia 
County. After a view of the film, the Court reversed the action of 
the Board and ordered the approval of the film. The Court held that 
the word "appeal" in the act must be given its technical meaning and 
that, therefore, the Court had the right to consider the entire matter 
de novo, and either approved or disapproved the film as it might deter~ 
mine. 

The Commonwealth contended that the word "appeal" in the act 
was not to b,e given its technical meaning, but in view of the subject 
matter the Court was limited to the inquiry as to whether or not the 
Board had exercised its discretion reasonably and that the Court 
could not reverse the action of the Board unless it found that the 
Board had acted arbitrarily or oppressively or, in other words, had 
manifestly abused its discretion. 

The case was appealed to the Supreme Court and the contention 
of the Commonwealth was upheld, the action of the Court of Com· 
mon fleas No. 2 being reversed. 

• 

Commonwealth of Pennsylvania vs. Cre1c-Lrvick Oil . Company. 

The question in this case involved the scope of the Mercantile Li
cense Tax Act of 1899. Inasmuch as the question was inherently in
volved in the application of the act for nearly fifteen years, it is 
rather curious that it was not raised earlier. The Mercantile Ap· 
praisers of Philadelphia assessed a tax against the defendant com
pany for the year 1913, for "the whole volume gross" of its business 
transacted during that year. It appeared that a large proportion of 
the company's businesli_consisted of shipments made to customers in 
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foreign countries, on orders taken there by the company's agents, and 
in some cases on orders sent directly by their customers in foreign 
countries to their home office in Philadelphia. 

The company contended that as to the shipments to foreign coun-
, tries, the impositiQn of the mercantile tax amounted to a regulation 
of foreign commerce and a tax on exports, without the authority of 
Congress and, therefore, in violation of the United States constitu
tional provision on the subject. 

The Commonwealth contended that the tax is on the privilege of 
doiri.g business in the State, and the fact that that business consists 
partly of sales made to customers in foreign countries does not make 
the tax on such business a regulation of commerce. 

The contention of the Commonwealth was upheld by C. P. No. 4 
of Philadelphia County. The Supreme Court of the State affirmed 
the lower Court. 

Respectfully submitted, 

FRANCIS SHUNK BROWN, 
Attorney General. 
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OFFICIAL DOCUMENT, No. 6. 

OPINIONS TO THE GOVERNOR. 

'l'IME GOVERNOR MAY HOLD BILLS. 

Where the day on which the Go1•ernor is requirerl to return a bill submitted to 
him falls on Sunday, he may return it on the following Monday. 

·~· 
k. ·-··Yilf Office of the Attorney General, 

· ";. Harrisburg, P,a., April 27, 1915. 

Honorable Martin G. Brumbaugh, Governor of Pennsylvania, Harris· 
burg, Pa. 
~ 

Sir: Answering your inquiry "whether or not when the tenth day 
after a bill reaches me falls on Sunday, I may have Monday for 
actioi,i upon that bill," I beg to advise you: 

The Constitution of Pennsylvania provides, Article IV, Section 15: 

"If any bill shall not be returned by the Governor 
within ten days after it shall have been presented to him, 
the same shall be a law in like manner as if he had signed 
it," etc. 

The .rule without exception, is to exclude either the day -0n which 
it was received, or the last day in the computation. 

The.lJ.niform rule also is to exclude Sunday. If the tenth day falls 
on Sunday, it would be excluded and you would have Monday with
in . which to act. 

"Where the day on which the Governor is required to 
return a bill subrnitted to him falls on -Sunday, he may 
return it on the following Monday." 

In re Oomputation of Time. 9 Oolo. 632 j 21 Pac. 475. 

In other states having constitutional provisions similar to Penn
sylvania it has been so ruled. 

See: 

Stinson vs. Smith, 8. Minn. 366. 
Soldiers' Voting Bill, 45 N. H. 607. 
Oorwin vs. Oomptroller-Gen., 6 S. Oar. 390. 
People vs. Rose, 167 Ill. ,147 j 47 N. E. 547. 
State vs. Michael, 52 La. Ann. 936j 49 L. R . A. 218. 
Follman vs. Insurance Co., 116 La. 723; 41 So. 49. 

Very respectfully, 

FRANCIS SHUNK BROWN, 
Attorney GemraL 

(1) 
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JOINT OR CONCURRENT RESOLUTIONS. 

Not all joint or concurrent resolutions passed by the legislature must be sub
mitted to the Govci·no1· for hi s avproval, but only such as make legislation or have 
the effect of legislating, i. C'., enacting, r epealing or amending laws or statutes, or 
which have the effect of committing the State to a certain action or which provide. 
for the expenuiture ..,f public money. R esolutions which are passed for any other 
vurposc, such as the appointment of a committee by the "legislature to obtain 
information on legislative matters for its future use or to investigate conditions 
in orue1~. to assist in future legisl ation, arc not required to be presented to the Gov · 
crnor for action thereon. 

'l'he above principle applied to a number of joint aml concurrcHt resolutions 
passed by the General Assembly at the Session of 1915. 

Office of 1he Attorney General,. 
Harrisburg, Pa., June 9, 1915. 

H ono1able :'.\lartin G. Brumbaugh, Governor of Pennsylvania, Harris
burg, Pa. 

Sir: Replying to your inquiry "·hether or not it is necessary for 
joint or concunent resolutions ·of the Senate and House of Repre
se111a !ives to be presented to you and approyed or disapproved :by · 
you, I beg to advis~ you as follows: 

Seclion 2fi, of Article III, of the Constitution, relating to Legis.
lation , provides: 

"Every onle1-, resolution or vote, to which the con
currence of both houses may be 11ecessary, except on the 
question of adjournment, shall l.!e prcl'w111ed to the 
Governor, anu before it 13ltall take effect lie U}JIJl"OVed 

l.!y him , or being disapptoved , shall lie r<•pass<~d by two
thir<ls of both Houses, aceonlii1g· to ilte nth':,; a11<1 li111it~ 
tion:,; pl«'Hnibed in ca:-;e of a bil I. " 

This section came before the Rupreilie Comt foi• co11shuct.ioi1 in 
iltc case of Co11111wn 1ncnl/;h l's. (/ ricst, l.9G Pa,. 396, wht•i·e it was held 
that joint resolutions of the General Assembly prnpoHing amendments 
1o the Constitution fo1· submiosion to the eledor:,; of the state uee<l 
110! he, 1n·eseutc!l to 1he Governor for Ids · approval or veto. 'l'he 
Court, in i1~; opinion at page 4lt8, points out !hat ''the third arlicle 
of U1e Constitution is eonfine<l exclusively to the subject -of lcgis•lrit~on. 
lt is entitled "Of legislation, and only purports to be an a uthoriza. 
lion and limitation of the legislatiou of the Commonwealth." It 
prescribes the manner in which the business of maki:pg laws must be 
conducted and the subject:-; with refe1;ence to which it may and may 
1tnt be exercised. The opinion proceeds : 

"Tt is pel'fectly manife~1 that the orders, resolutions 
and votes, which must be so submitted, are and can 
only be. such as relate to an<l :-1.re a part of the busi
ness of le:?islation, as provided for and regulated by the 
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terms of Article 3. These are the affairs that are the 
· exclusive subjects of 1;he article. They constitute the 
matters which are fully and carefully committed to that 
department of the government which is clothed with its 
whole legislativ13 power. 'l'he things that are to be done 
by the two houses are legir,;lative only, and hence, when 
orders, resolutions and vo.tes are directed to be submit
ted to the Governor it is. orders, resolutions and votes 
referring to matters of legislation on~y that are to be 
so submitted." 

In the case of Russ V8. Uornmonwealth, 210 Pa. 544, the Supreme 
Court again called attention to the distinction recognized in the 
Griest case that a resolution requiring the approval of the Governor 
must relate to a matter in ·the nature of legislation. The Court said, 
page 551: 

"By the resolution action was taken, committing the 
State to participa_tion in the dedicatory exercises. It 
was sent to the Go\''ernor for his approval, because it 
must have been regarded by those who passed it as com
mitting the State to it, and, if so, it was a matter in the 
nature of legislation . It is only such resolutions that re
quire executive approval under Section 26, of Article 
III of the Constitution: Commonwealth Y. Griest, 1!.IG, 
Pa. 396. If both houses had ~mply i·esolved to attend 
the exercises in a body, and to adjourn for a day for that 
ptnpose .. it would have been no concern of the' governor, 
and they could have gone with or without his approval; 
but jf more was embodied in the resolution, amounting 
practically to an enactment authorizing special ·corn
tuittt•e:-; of ilte Hen<1te and House to aet on belwlf of 
the State in ma k i 11 g suitable th.e recognition which both 
branches of the Legislature had agreed upou, it was for 
the Governor to apvrove or disapprove." 

'l'he Courts of other states have adopted a similaT rule ·of co11· 
struction. 

'l'ILe Constitution of 1\Ia ry ia nd, Article Xf\', provides: 

"That the General Assembly J..ll'O!Jo:::;e constitutioual 
amendments, each amendment being embraced in a sep
arate bill; by three-fifths of all the member~ elected to 
each of the two houses, which shall be published by or
der of the Governor," etc. ; 

and in Section 17, Article II: 

" 'l'o guard against hasty :md parti:al legislation, _every 
bill which shall have passed the House of Delegates and 
Senate shall be presented to the Ci-on·1·1101· before it be
comes a law.'' 
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In the case of Warfield vs. Vandiver, 101 Md., 78, it was contended 
that under the provisions above quoted it was necessary to present 
a bill proposing a constitutional amendment to the Governor for 
his approval, but the Court held that a p•roposal to amend the con
stitution was not "legislation" and hence-a bill proposing an amend
ment was not such a bill as musi be presented -to ·the Governor for 
his approval. "LegislatioI\:" refers to the making of laws and statutes 
in the ordinary acceptation of these terms. 

In the case of Em parte Wolters, 1.14 S. W. 581 (Texas) it appeared 
that 1he constitution of 'l'exas contained a provision similar to 'tlios_e 
in the constitution of many other states that at a special session of 
the Jegisla:iure there should be no "legislation" on subjects not de
signated by 1he Governor in the call for the special :s·ession. It was 
held that this did not preclude the appointment of an investigating 
committee to obtain information for future use on a subject not sub
mitted by ihe Governor, because the word "legislation" has a well 
defined meaning and includes only the enactment, repeal and amend
ment of laws, the effect of the decision being that a resolution pro
vic.li11g f'o1· the appoi11tli1ent of an invea,tigating eumwiHee is noi a 
la W. 

Mr. Buck<J lew, in hii< lrea lise upou the Coustitu I irou of Peu 11 syl
vauia, puge !J4, i-mys : 

"In the practice of the Pennsylvauia Legislature, bills 
and joint resolutions intended to have the effect of laws 
have been transmitted to the Governor for his approval, 
but concurrent resolutions, unless in exceptional cases, 
have not. The meetings of the two Houses in joint 
convention to perform any duty charged up~m them by 
the Constitution or laws, the appointment of joint com
mittees of investigation and other concurrent action of 
the two Houses, have been anthorized and regulated by 
re!1olutions which had no execntive sanction. Of course, 
no more concurrent resolution coulc.l. appropriate money 
from the treasury or have auy effect as a statute law_" 

I am therefore of opinion that not all joint or concurrent reso
lutions passed by the Legislature must be submitted to the Governor 
for his ,approval, but only sueh as make legislation or have the effect 
of legislating, L e., enacf ing, repealing or amending laws or statutes 
or which have the effect of committing the State to a certain action, · 
or which provide for the expenfliture ·Of public money. Resolutions ' 
which are passed for any other purpose such as the appointment of 
a committee by the legislature to obtain information on legislative 
matters for its future use ·Or to investigate conditions in order to : 
assist in future legislation, are not l'eq11ired to be presented to th~ 
Governor for action thereupon. 
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Considering now t)le specific joint andi concltrr··rent resoluti-0ns 
passed by the General Assembly at its last session, I b~g to advise 
as follows: 

Senate 971. A joint resolution providing for a com
mission to investigate and report the increase in the cost 
of anthracite coal alleged to be due to the tax imposed 
thereon, empowering said commission to issue l!)Ubpoenas 
and providing for the attendance of witnesses and the 
penalty for failure to obey snch subpoenas and making 
an appropriation for the cost and expense of said com
mission. 

This resolution appropriates $5000 for the payment of the costs 
and expenses of the Commission and therefore provides for the ex
penditure ·of public money. It therefore properly relates to- legis
lation and must :be presented to the Governor and be apprnved or 
disapproved by him. - Senate 1005. A joint resolution providing for the 

Branch Capitol Commission. 

This resolution provides f.6r the appointment by the Governor of 
three citizens to be called the Branch Capitol Commission, to con
sider the advisability of erectP11g an admins-tration building in Phila
delphia to house various departments of the State government: if 
the commission COJ!Siders the plan feasible it shall repmt the result 
of its investigation to the next session of 1he General Assembly. It 
specifically provides that the members of the commission shall re
ceive no compensation or expenses. 

This resolution is for the sole purpose of obtaining information on 
legislative matters for future use. It is not strictly Jegislation and 
does not have to be presented to the Governor nor .be approved or 
disapp1'oved by him. 

Senate 1075. A joint resolution providing for and 
regulating a commission to consider the practicability of 
establishing a brick manufacturing plant at the new 
penitentiary and making an appropriation. 

This· resolution provides for the appointment by the Governor of 
a commission of five (one of whom shall be a member of the Sei:1ale 
and one of whom sli°all be a member of the House), to consider upon 
a1~d T'eport as to the practicability of esfablishfog a plant for the 
manufacture of brick on land purchased in Centre County for the 
new penitentiary. The effect of this res.olution is only to investigate 
conditions or obtain information for future legislative use. It is not 
properly speaking; legislation and does not have to be presented to 
the Governor nor be approved or disapP'r'Oveq by him. 
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Senate 1479. A joint resolution authorizing the print
ing of the report of ihe Pennsylvania State Building 
Code Commission by the Industrial Board of the De
partment of Labor and Industry. 

'l'his resolution .authOl'izes -lhe Industrial Board of the DeJ?artn;tent 
of Labor anu I mlust1 y to cause to be printed as a bulletin ·of said 
board the repmt of the Pennsylvania State Building Code Commis
sion. 'l'he printing is lo be done by the St:;ite Printer on the otcler 
of Ille i-\uperintendent of 1'1·iniing anu Binuing and on requisition 
of ihe Commissioner of Labor and Industry. 'l'he edition Rha ll not 
exceed 5,000 copies arnl shall he distributed by the Industrial Board 
among citizens of the State so as to secure the widest chculation. F 

This resolution commits tl1e state to the printing and distributing 
of the report of the Pennsylrnnia State Building Code Commissioy1 
at the expense of the state. It is, therefore, a matter of legislation 
whkh might proper;y· be passecl by a bill or act of Assembly and 
muR t he presenterl to 1 he Governor and be approved or disappro\:e1l 
by him. 

Senate 1528. 
'l'his is a joint resolution iequesting an effort on the part 

of the United States Government to obtain equal rights for 
Jews in Russia so that citizens of "Jewish persuasion" traveling 
under American passports in Russia may sojourn in· that countr.r 

~unmolested. This is not p1'operly a matter of legislation and the reso
lution need not be presented to the Governor nor be approved or dis
approved by him. 

House 1311. A joint resolution directing the Board of 
Public Charities to prepare and report to the Legislature 
at the opening of the next regular session a plan where
by the Commonwealth of Pennsylvania can support and 
care for all its dependent insane in institutions owned 
and controlled by it with a view to the establishment of 
this policy at th~ earliest possible date. 

'l'bis resolution direets the Board of Public Charities to prepare 
and repmt to the next legislature a plan whereby ihe state can care 
for all its dependent ins,ane in in stitutions owned and controlled 
by it inslea1l of in county and municipal asylums. The purpose of 
this resolution is to obtain information on legislative matters for 
the use of future legishltmes. ~ It need not be presented to the Goy. 
ernor nor he apptoved or disap1n·ovc»cl hy him. · 

Concunenl Itesolutions, 
Resolution of the Senate ,concnrrecl in by the House of Represen

tatives May 20, 1915, clhecting the chief clerks of the Senate and 
House, respecth•,ely, to have the joul"llnls of the two houses of this 
session prep,an•d and plaeecl in the hands of the Supe1·intende111.t of 
Pnhlic P1:inting within 1hiiiy days after the close of the session and 
directip.g tbe same to be printed: - - _. _ :hief 

:, , \ 
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clerks respectively, within ninety days after the receipt of the copy. 
This is a matter of legislation respecting the journals of I he two 
houses which are provided fot' in the Constitution Article II, Sec
tion 12, Article III, Section 12. It should, therefore, be presen tecl to 
the Govemor.and be approved or disapproved by him , 

Reso:ution of the Senate concurred in by the HonF;e of Rept·ef>en
tativeR May 13, lfll5, providing for the Uppointme1it by the Governor 
of .a commission of five persons to continue the investigation of lawR 
relating to 1he •recording o:f deeds and mortgages, transfer of land~, 
etc., the expenses -of which shall be limited to $3000. This resolution 
in effect authorizes the commis:;;ion to incur expenses to the amount 
of $3000 and is, therefure, a matter, of legislation and should be. pre
sented to the Governor and be approved or disapproved by him. 

Resolution of the House of Representatives concurred in by the 
Senate, May 17, 1915, directing the Secr·etary of the Commonwealth 
to have printed 5000 extra copies -of Act No. 192, approved May 15, 
1915, entitled "An act providing a system of government for boroughs, 
etc." The effect of this resolution will be to require the printing and 
publication of 5000 copies of the act refen·ed to at the expense of 
the Staie. It is, ·therefore, a matter of legislation involving the ex
penditure of public money and should be presented to the Governor 
and be .approved OT disapproved by him. 

Resolution of the House of R1epresentatives concurred in b_y the 
Senate May 17, 1915, relating to the Semi-Centenial of the City of 
Scranton. 'l'his is not a matter concerning legis:lation and does not 

- have to be presented to the Governor or be approved or disapproved 
by h~m. . 

Resolution of the Senate -concurred in by the House of Represen
tatives May 13, 1915, directing the printing of 1000 copies of the ·1 e
port of the committee ,appoin1ed to investigate the woYking of civil 
service laws in cities of the first class. The effect of this resolution 
will be to require the printing of public documents at the expense 
of the State, and 1herefore the expenditure of public money. It is, 
fhei;efore, a matter of legislation and should be presented to the Gov
ernor and be approved OT' disapproved by him. 

Resolution of the Senate concurred in by the Honse of Represen
·fatives May Hl, 1915, crea1ing a commission composed of the Gover
;IlOI', Attorney Gener.al and Auditor General, -known as the Economy 
:aiad Efficiency Commission to investigate into the number, characte1·, 
~duties, and compensation of persons in the employ of the state. gov
r.ernment and the methods ·Of disbursing and accounting for ~tai e 
funds etc. Section 2· of the Tesolution provides for the expenditure 
- - ' 
::.of -p11:fblic funds for the purposes of the resolution. It is, therefore, 
withln the comditntional requirement and should he presentNl lo 
the Govel'nor and be approved or disapproved hy him. 
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Resolution of the Senate concurred in by the House of Represen· 
tatives May 19, 1915, requesting the commutation .of the sentence of . 
death imposed ori Leo M. Frank of .A;tlanta, Ga. This is not a matter 
bf legislation and does not have to be presented to the GoV'ernor or 

be approved or disapproved by him. 
Resolution of the Senate concurred in by the House of Represep.-, 

tatives May 19, 1915, authorizing the Governor to appoint a commit
tee of three citizens to revise and codify the I.aws relating to the 
mining of anthracite coal. The purpose of ibis resolution is to fur
nish information on legislative matters for the future use of the legis
lature. It is not, therefore, strictly a matter of legislation and n~d 
not be presented to or be, approved or disapproved by the Govern-Or . . 

Resolution of the House of Representatives concurred lll by tha 
Senate May 19, 1915, authorizing the creation of a commission to be 
known as the Teacher'S' Retirement Fund Commission. 'L'he reso
lution directs that the expenditures of the committee shall not ex
ceed in the aggregate the sum of $5000. It impliedly authorizes an 
expenditure not exceeding that aniount. It therefore deals with the 
expenditure -of public money and should be presented to the Gover· 
nor and be approved or disapproved by him. 

Resolution of the Senate concurred in by the House of Represen· 
tatives May 18, 1915, providing for the printing of 3000 copies of the 
r eport of the Economy and Efficiency Commission. This will neces
sitate the expenditure of public funds and is, therefore, legislation. 
It should be presented to the Governor and be approved or disap· 
proved by him. 

Resolution of the House of Representatives concurred in by the 
Senate May 18, 1915, providing for the appointment of a joint Com- . 
mittee of the Senate and House ·of Representatives for the pm·pose 
of considering the ·subject of legisl,ation and reporting to the genern} 
assembly methods for curing the defects therein now existing. The 
purpose of this resolutfon is to obtain information. on legislative 
matters for future consideration. It is not properly legislation and 
should not be presented to the Governor or be approved or disap· 
proved by him. 

Resolution of the House of Representatives concurred in by the 
Senate April 28, 1915. This resolution authorizes the officers of the 
Commonwealth to compromise and adjust litigation instituted by the 
Attorney Gener.al on behalf of the Commonwealth in the Court of 
Common Pleas of Beaver County, June Term, 1910, No. 275, upoli the 
terms set forth in said resolution. It commits the Commonwealth 
to certain action, is therefore legislation, and should be presented 
to the Governor and be approved or disapproved bv him. 

Respectively yours, • 
F~ANCJS SHUNK BROWN, 

fr!'aJ. 
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RECALL OF BILLS DISAPPROVED BY THE GOVERNOR. 
The Governor, having disapproved a bill within thirty days after adjournment 

·of the General Assembly and having filed the same with the Secretary of the Com
monwealth, has the power to recall such disapproval before the thirty days have 
expired. 

Office of the Att-0rney General, 
Harrisburg, Pa., June 15, 1915. 

Honorable Martin G. Brumbaugh, Governor of Pennsylvania, Harris
burg, Pa. 

Sir: Replying to your inquiry of recent date, relative to the recall 
of a bill disapproved by you, I beg to advise ,as follows: 

The precise question is whether the Governor having disapproved 
a bill within thirty days after adjournment of the General Assembly 
l!nd having filed the same with the Secretary of State, has the right 
to recall such . disapproval before the thirty days have expired. 

Article IV, Section 15 of the Constitution relative to the approval 
and veto of bills provides: 

" ........ If any bill shall not be returned by the 
Governor within ten days after it shall have been pre
sented to him, the same shall be a law in like manner as 
if he had signed it, unless the General Assembly, by their 
adjournment, prevent its return, in which case it shall 
be a law, unless he shall · file the same with his objec
tions, in the office of the Secretary of the Coml)lonwealth, 
and give notice thereof by public proclamation within 
thirty days after such adjournment." 

In Rind's Precedents, Vol. 4, Section 3521, appears tlte prop-0sition 
"a vetoed message may not be returned to the President of the United 
States," citing Congressional Record, 44 Cong., 1. Sess., 5664. Presi
cfont Grant returned a bill vetoed to the Senate, but before that body 
had acted up-0n it he sent a request that the bill be returned to' him 
in order that he might sign it. An interesting discussion arose in 
the Senate as to the power of the President to recall a vetoed message 
which h'ad been received by Congress, and it was generally held that 
the President had no such power. The best reason se0Jlls to have 
been given by Mr. Edmunds, namely: ·that the Constitution itself 
provided for the disposition to be made in case the President returns 
a bill vetoed-to proceed to vote upon it. It was concluded that the 
bill was then beyond the control of-the President and that the only 
effect and in fact the intended effect of the President's request 

' was to destroy the persuasive force of the veto. The bill was accor-
a:'ingly passed over the veto in both Houses by large majorities. 

The same reasoning would apply to .a similar situation undel' the 
Constitution of this State, which provides in Article IV, Section 15, 
relative to the disapproval of bills presented to the Governor there-
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undet·, that " if lw (tlic Governor) shall not approve, he shall return 
if with his oujections to the Ifouse in whil'lt it sltall have U'l'iginated, 
which House shall entcl' tl1e objections ,at Jai·ge upon their Journal 
and p1·oeeecl to re-consider it," etc. Jn other words where a bill is 
returned to the Legislature while it is in session, -the Legislature 
having then under the Constitution a specific duty to perform with 
refel'ence thereto, i.t is not only beyond the possession, · but also be
yond co11t'to1, of the Governor, so that he may not·, as a matter ?f 
right, recall it.. although the Legislature would undoubtedly 
bave the same right to consent to a request of the Governor r1ecal1ing 
a bill as a matter of courtesy, as the Governor frequently does in 
compliance with a request from the I,egislature for the reca11 of a 
bill which has been sent to him. 

'l'he precise question here involved, namely: the recall of a ··'veto," .... 
has not been judicially determined but a.s to the recall of an '.'app1·0-
val," it seems to have hecn decided 011 the question of possession and 
control, it having held that the Governor's approval is not complete 
until the bill has left his possession and rontrol, and that prier to 
that time he may re-consider his action, erase his signature and 
'·e to; IJut after the bill has left his possession he cannot regain co'ntrol, 
erase his signature and return the bill vetoed. 

People vs. If atch, 19 Ill. 283. 
Stcite vs. New London Bank, 79 Conn. 141. 
P eople vs. M cOullough, 210 1 ll. 488. 
Allegheny County vs. Warfield, 100 Md. 516. 
State vs. 1Vhisner, .'35 Kan. 271. 

In the first case cited, People vs. H atcli, a case in the Supreme_ 
Court of Illinois, it i,s an interesting circumstance that the martyred 
Abraham Lincoln appeared as ·One of counsel for the respondent, 
and the· opinion of the Court no doubt reflects some of his sound 
:md forceful logic and reasoning. The Court said, P,age 288: 

"And why may not the Governor reconsider his act 
of approval of a bill while it is yet before him, as weli 
as either House of the Genera~ Assembly? Does he 
require less time for reflection, or less opportunity to re
consider an inadvertent or an unadvised act? Is he 
more likely to be certainly right when he puts his name 
.to a bill than the members of the other department of 
,the government when they vote upon it? In the one case, 
{fjhe ;Execntive acts without the aid of discussion and 
.m:gnment; ·in the other, the members vote with all the 
.n(l vantages of :\1.11 ,in,terchange of opinion 011 the subject. 
·'l'he public .go<Hl 110 -llJ01·e requires the act of one to be 
irrevocable .than .the ,other. -There must be a time when 
this rig].it to reconsider terminates-and ,the same rule 
applies ·in the ,one case as in the other~and that is, 
wJ;i,e.ljl ,~J,i.e ;lfi;l-1 '._or law has _Passe(} .fr9m the c:usto~y _o.r 

: ::': 
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· col1trol of the devartinent or body seeking to reconsider. 
Whi~e within such conttol and custody, the right to re
cons1de1· is a necessary incident to. the power to act. 
This right to reconsider is . not peculiar to leO'islative 
bodies, but is common to all human transactio;s where · 
there is. a discretion to be exercised. An individual may 
~rase his name from a deed, no matter how deliberately 
it may have been signed, at any time before delivery; 
and even courts of justice may reconsider their most sol
emn judgments while . they are yet before them. And 
shall the approval of a law by the Executive be a soli
tary exception? Shall his name, once applied to a bill 
become irrevocable, although the pen is still in his hand, 
and the ink not yet dry?-even though it may have been 
placed there by mistake or fraud-inadvertently or unad
visedly'? What great principle of public policy requires 
the adoption of such au iron rule in this solitary case, 
while in all other cases, whether of public or private 
concern, a party may reconsider and retract-may 
change his purpose and his decision, while the subjed 
matter still remains before him? The.time given by the 
Constitution to the Executive during wl;lich he may 
retain a bill, shows that it was expected that he would 
deliberate, consider and reconsider, so long as he chose 
to retain the bill, within the, specified time, and the writ
ing of his name upon it fifty times within that period 
cannot deprive him of. that right, unless he permits the 
time given him for that purpose to elapse or by passing 
it beyond .his control." 

11 

Heming in mind that the Governor's disapp1oval of a bill is essen
tialJy a legis1ative act (Commonwealth vs. Barnett, 199 Pa. 161), 
it .must follow from this sound reasoning that until the status of a 
bill has become fixed whether by approval or disapproval, there is the 
locus penitentiae-the right to reconsitler, the right to change the 
opinion previously expressed. 

Has the status of a bill vetoed after adjournment of the General 
Assembly been unalterably fixed by fi.:ing the same in the office of 
the Secretary of the Commom'vealth with the objections? 

An examination of' A'1'ticle IV, Section 15 of the Constitution 
relative to the approval and veto of bil1s shows that in the case where 
the I..1egislature is still in· session, _if the Governor "shall not approve 
he shall return it (the bill), with his objections to the House in which 
if shall have originated, etC." It is clear, therefore, that merely dis
approving a .bill would not act a8 a veto unless the same were re
turned to the proper House. In otl~er words, there are in this in
stance two steps necessary to be taken by the Governor in order to 
make a veto effective-(1) disapprove the bill; (2) ret!1rn it to the 
proper House. 
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With reference to the veto of bills within thirty days after the ad· 
journment of the General Assembly, three steps a:re necessary-(1) 
disapproval; (2) that "he (Governor) shall file the same with bis 
objections in the office of the Secretary of the Commonwealth;" ( :3) 
that he (Governor) "give notice thereof by public proclamation with
in thirty days after such adjournment." 

There can be no question that these three steps are as essential to 
make a veto effective ,after adjournment as the two steps aboye T'e· 
ferred to are to make a veto effective while the General Assembly is 
in session. Suppose for instance, after having filed a bill with his 
objections in the office of the Secretary of the Commonwealth, the 
Governor determined not to complete the process of vetoing the bill 
and d'id not "give notice thereof by public proclamation within thirty 
days after such adjournment," could it be said that the veto was 
nevertheless effective? I think not. There is no authority in logic 
or ' reason to give one of these Constitutional requirements greater 
force and effect than the other. The Constitution has provided the 
legislative process by which laws are to be made or bills passed by 
the Legislature disapproved, and it is unreasonable to assume that it 
is necessary to comply with some provisions and that others may be 
disregarded. . 

This Constitutional requirement has been consistently followed 
since the adoption ·Of the Constituiion, and it has been the universal 
custom for the Governor to make public proclamation of all hills 
vetoed after the Legislature bas adjourned by reading, either in per
son or by a properly accredited representative, on the thirtieth 
day after the adjournment, in the rotunda of the Capitol, a proc
lamation substantially in the following form, which appears in all 
the Pamphlet Laws. 

"A Pro.clamation by the Governor 

In the name and by the authority of the 
Commonwealth of Pennsylvania. 

Executive Department. 

A Proclamation. 

I ( uame of Goveruor) , Governor of the Co11u11011wcalllt uf Peim
s.yl vania, have caused thh; prol'.lamatiou to issue, and in compliaul'.e 
with the provisions of Article IV, Section 15, of the Consfitution 
do hereby give no.fice tha,t I have filed in the office of the Secretar; 
of the Commonwealth, with my objection thereto, the following bills 
passed by both Houses of the General Assembly, viz, Senate Bill 
No., etc. etc." 
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It seems clear, therefore, that until the Governor has given notice 
of his disapproval "by public proclamation within thirty days after 
such adjournment," the status of the bill has not been completely 
and unalterably fixed and he may 'r·ecall the veto within that period. 

Respectfully yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

lN RE AUTOMOBILE LICENSE FEES. 
'J'he appropriati~n by the Act of July 7, 1913, of moneys received from automo

bile license fees continues as long as the said act which dedicates them remains in 
force. These fees should continue to be paid into the State Treasury and placed in a 
separate fund available for the State Highway Departme~t on requisition of the 
Commissioner. · -

irces received from licenses for traction engines, however, are provided for by 
the Aet of June 8, 1915, P. L. 926, and can only be paid from the Treasury as 
specifically appropriated. 

Office of Jhe Attorney General, . 
Harrisburg, Pa., November 19, 1915. 

Honorable Martin G. Brumbaugh, Governor of Pennsylvania, Harris· 
burg, Pa. 

Sir: I have received your favor of even date, enclosing letter from 
the State Highway Commissioner, dated November 10, 1915, inquirill.g 
whether receipts Jrom automobile licenses since June 1, 1915, are to 
be turned into the 'J:reasury as general revenue, to be redistributed 
and appropriated as directed by .the General Assembly, or whether 
they constitute ,a separate fund available for the use of the State 
Highway D~p~rtment upon requisition of the State Highway Com
missioner. 

I beg to advise you that this very question was passed upon and 
decided by the Supreme Court in the case of Commonwealth ex rel. 
Bell vs. Powell, 249 · Pa. 144: Section 10 of the Act of July 7, 1913, 
which was construed by the Supreme Gourt in that case reads as 

follows : 

"The moneys derived from registrations and from li
cense fees under the provisions of this act shall be paid 
by the State Highway Department into the State Treas
ury, for safe-k~eping; and shall by the State Treasurer 
be placed in a separate fund, to be available for the use 
of the State Highway Department upon requisition .of 
the State Hignway Commissioner. All such moneys 
hereafter paid into the State Treasury are hereby ilpecifi
cally appropriated to the State Highway Department, 
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for the purpose of assisting in the construction, mainte
nance, improvement, and repair of State highways and 
State-aid highways, as described in the Act creating the 
State Highway Department, approved the thirty-first 
day of May, Anno Domini one thousand nine hundred 
and eleven. The Auditor General shall upon requisition, 
from time to time, of the State Highway Commissioner, 
draw his warrant upon the State Treasurer for the 
amount specified in such requisition, not exceeding, how
ever, the amount in such fund at the time of making 
such requisition." 

'fhe Supreme Court in passing upon this section, said: 

"In this instance the Legislature directed that after 
the collection by the State Highway Department, the 
fees should be paid into the State Treasury for safe
keeping, and. should. be placed in a separate fund, to be 
available for the use of the State Highway Department 
upon requisition of the State Highway Commissioner.'~ 

In .answer to the suggestion that the Act offended against Section 
15 of the Constitution, which provides that 

"All other appropriations shall be made by separate 
bills, each embracing but one subject"-

the Supreme Court said : 

"It has no application to a fund created for a spe
cial purpose and dedicated by the act under which such 
fund is to be created, to a particular use. The appropri
atiqn of the fund so crea.tucl continues as long as the 
cwt which dedicates it to ci particular use, remains in 
force." 

'l'he Court furth er said : 

"The Statute does not provide that the money derived 
from registration and license fees shall be paid into the 
State Treasmy generally so as to become part of the gen
eral .:r:evenues of the Commonwealth. 'l'he State Treasnry 
is merely made a !leprn·dto1·y for such ~es . 'l'hey m:e 
to be paid into it 'foJ· :-;afe-keeping' an<l ate to he 'plac
ed in a separate fund,' ;1vnilnhle for tlw nse of the Sta1r 
Highway Department. The .Act then expressly appro
pl'i at es 01· cledientes 1he fnnd to he t lms created to .the 
construction, rnaiutenanee, imp1·m·pnient and repair of 
the highways.'' 

'l'he A('t of Juiy 7, Jf11!1, is a ge>1H·1·:il Ad, which continues in forre 
until repealed. 'l'he Ad l'Ontemplatr:-; th<' payment of annual Jiceirne 
fees and appropriat·es !he furnlK so 1·eceived in accordance wi1h the 
prQvisions 2~ Section 10. 'l'he appropriation was not limited to t he 
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license fees pai.d under the Act up to June 1, 1915, but embr,aced all 
license fees received under the Act as long as it was in force, antl 
as stated in the opinion of the Supreme Court: 

"The appropriation of the fund so created continues 
as long as the Act which dedicates it to a particular 
use, remains in force." · 

I therefore beg to advise you that the moneys paid for automobile 
licenses which were received after June 1, 1915, no l1ess than those 
rec;eived prior thereto, ai e to .be paid by the State Highway Depart
ment into the .State Treasury foT safe-keeping, and shall by the State 

. Trea.s:urer be placed in a separate fund, to be available for the use 
of the S.tate Highway Department upon requisition of the State High
way Commissioner and are to be expended for tbe purpose of assist
ing in the construction, maintenance, improvement .and 1repai.r of 
State highways and State-aid highways, and that upon requisition 
from time to 1ime of the State Highway Commissioner, the Auditor 
General is . required to draw his warrant upon the State Treasurer 
for the amount specified in sucb. requisition, not exceeding, however, 
the amount in such fund at the time of making ·such requisition. 

I qesire to call yom· attention, however, to the fact that fees re
ceived from licenses for traction engines and tractors, which were 
f9rmerly included under the Act of July 7, 1913, are now provided 
for by the Act of June 8, 1915, P . . L. 926. The language in-this Act 
is different from that relating to automobiles generally. Section 12 
provides as follows: 

"The moneys derived from registrations and from li
cense fees under the provisions of this act shall be paid 
by the State Highway Department into the State Treas
:ury, for the purpose of building and maintaining the 
roads of" the Commonwealth, and to be used as appro
priated by the Legislatme from time to time." 

I beg to advise you therefore, that receipts from license fees of 
traction engines and tractors must be paid into the State 'freasury 
and cannot be withdrawn c>xcept as specifically appropriated by the 
Legislature for the purpose of buflding and maintaining the roads 
of the . Commonwealth. License fees received from .all other classes 
of automobiles me governed by Section 10 ofthe Act of July 7, 1913, 
above, and constitute a separate fund which is to be paid out for the 
purposes specified in said Act on Warrant drawn by the Auditor 
General llI)Oll requisition from ihe · State Jiiglnvn,v Comrnissi.oner. 

Very trµJy yom·s, 

FRANCIS SHrJNK BROWN, 
A.tto1'.ney General. 
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SPECIAL POLICEMAN. 
There is legal authority for the appointment of a special policeman for the 

Pennsylvania Anti-Vice Society. 

Office of the Attorney General, 
Harrisburg, Pa., March 14, 1916. 

Honorable Martin G. Brumbaugh, Goverll'or of the Oommonwealth., 
Harrisburg, Pa. 

Sir: Your favor of the 22nd inst. enclosing' the application of the 
Pennsylvania Anti-Vice Society for the appointment of a special · 
policeman, and asking for advice whether the law contemplates the _ 
appointment .of special policemen for societies or associations of this 
sort, is at hand.: 

The Act of 25th of June, 1885, P. L. 167, is entitled 

"An act empowering the Governor of this Common
wealth to appoint special officers, or policemen for in
corporated or unincorporated associations, heretofore or 
hereafter organized, for any c'J.iaritable purpose." 

The power given in the first section of the Act closely follows 
the title, authorizing the Governor to appoint a special policeman 
for such association organized "for any charitable purpose." The 
second section of the Act was amended :by the Act of July 21, 1913, 
P. L. 901, which provides that the person so appointed as special. 
officer or policeman shall take an oath which shall be filed in the office 
of the Secretary of the Commonwealth and such special officer or 
policeman shall have power to arrest, upon view, for the c<>mmission 
of any offense, "when such arrest is made in the interest of the asso
ciation for which such special officer, or policeman, is appointed." 

The objects <>f the Pennsylvania Amti-Vice Society which succeeds 
the Christian League of Philadelphia, Incorporated June 1, 1895, 
appear, from the application, to be as follows: 

"1. To promote public morality and to remove cor
rupting influences; 

2. To confer and co-operate with Public Authorities 
in matters which may promote the moral welfare of 
the people, especially in the suppression of vice and. im
morality in public and private; 

3. To suppress the publication, exhibition and sale 
of impure literature and ,indecent and demoralizing pie- · 
tures; 

4. To suppress public and private exhibitions or per
formances of an obscene, indecent, sacriligious or im
moral nature, or such as might tend to corrupt morals . 

5. To suppress gambling in all its forms; ' 
6. To co-operate with other social, charitable or phil

anthropic Qfganizations in furtherance of the purposes 
above en~ted." · 
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Br9adly considered, the work of promoting public morality and 
the suppr·ession of vice in any form, because it tends to the moral up
lift of the c?mi;nunity, and because those en~aged in that work are 
prompted by love for mankind, is charitable work. 

In the case of Little vs. Newburyport, 210 Mass. 414, it is said: 
"CharHy in the legal sense 'is -not confined to mere 

·. · alms giving or the relief of poverty and distress, but 
has a wider signification, which embraces the improve-

. ment and promotion of the happiness of man.' The asso
ciation carries on a work which is intended and adapted 
for the improvement and elevation of young men, not 
only to bring them under good influences, but to promote 
their moral, mental and physical welfare. * * * In its 
essen,ce, though not giving charity in the narrow sense 
of that word, it is a benevolent or charitable institution 
within the meaning of those words in the statute." 

·Were the words "organized. for any charitable purpose" intended 
by the J,egislature to be used in a broad and comprehensive sense, 
OT are they to be limited to almsgiving or to the furnishing of physical 
aid, shelter .and assistance? 

This Department has held, in an opinion given to the Governor, 
Janm1.ry· 12, 1915, that the words "for any charitable purpose" do 
not .include churches or other religious organizations, because the 
constitution and laws of Pennsylvania do not use the terms "re
ligions" and "charitable" as synonom0<us. 

But there seems to be no good reason why an organization such 
as this, formed for the promotion of moral welfare, should not be 
included in the te'rm "for any charitable purpose." 

Moreover, this seems to be the particular kind of a charitable 
organiz.atfon which could well use the services of a special officer 
or policeman. 

The Legislature, therefore, could not have intended to have in
cluded charitable organizations which dispense alms, and to have ex
cluded those which would seem to specially need a special officer, 
when making provisdons for ·ihe appointment of such officers. 

In Gallons 'l(S. Honse of the Good Shepherd, 158 Micro. 36.1, 24 
L. 'R. A. (N. S.) ~86, it was held th.at an institution organized for 
the purpose of moral reformation of girls and women and the pre
servation in the State of purity of girls and women whose vi1rtue is_ 
exposed to danger, which 

"clothes feeds and instructs the inmates, requiring of r 

? 
. them such labor in return as they can perform, and 
whose buildings and premfses are erected and arranged 
for the purpose of detaining those it desires to detain," 

is held t.o be a public charitable institution. 

l')_A__1Q17 
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However the maintenance of a home is not essenlial to bt-ing sud1 ' . 
institution within this category. _ 

I am of the opinion th.at the language in the Act of Assembly, 
while not intended to cover religious institutions, is intended to 
provide for the associations of this character which are engaged 
in charitable work and where the services of a special officer or police· 
man is along the very lines of charitable endeavor for which the in· 
stitution is organized. · 

Therefore, I have to advise you that 1his association is .an asso
ciation organized for ehmitable purposes within the meaning of this 
Act of Assembly, and is entitled to the appointment of a special 
officer or policeman. 

Very 1 ruly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

PAYMENT OF EXPENSES OF NA'l'IONAL GUARD IN SUPPRESSING RIOT 

Under the Act of April 9, 1915, P. L. 80, the expenses of the National Guard, 
when called upon by the Governor to suppress riot, are ta be paid out of funds' 
nppropriatcd to the Adjutant General for that purpose. The ·Warrants are to be· 
dTmv1i by ·the Governor upon the Sta te Treasu1·er . 

Offiee of the Attorney General, 
Harrisburg, Pa., May 11, 191,6. 

H onorable Martin G. Brnmbaugh , Governor of Pennsylvania, Harris- · 
burg, Pa. 

Si1·: In reply 1o your inqni'ry of May 10, as folJows: 

"Will you be good enough to give me definite direc
tions as to how nncler law I may proceed as Cornman- . 
fler-in-Chief of the National Gnard of Pennsylvania to 

· make pnyment of n ll expenses incurred in the i:ecent 
. mohilizntion of tlw Nntional Gnnnl for service in wt>ste1·n 

Pemrny lvanin ," 

I l1eg· h1 :Hhi:-<e ,rnn ll1al tlH" Al'! of Ap1·il 9, Hll:i, P. L. SO, Section 
40, pr·ori1lrR: · ' 

"Wlwn lhe N:1tionnl G_1iard or any portion thereof is 
1mle1·pl] on n!'I i\ ' t• llnty hy t he Governor and Cornmnnder
i11 -Chi<'f, in n 'p<'lling invnRion, snbdning insnrrection, 
1·iot or· rlis0Nl e1·, within the Stnte, or in furnishing qnota 
of volunteers from the Commonwealth of Pennsylvania 
under a <;all made by the Pri;>.sident of the Uuited·· states' . , 
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the payment of the troops and all other expenses inci
dent to such service will be made by the Adjutant Gen
eral, from funds obtained by wari·ant drawn by the 
Gov:ernor of the Commonwealth upon the State Treas
urer, against appropriation made for such purpose." 

and· the Appro'Priation Act of June 18, 1915 (Page 275 of Appi·o· 
priation Acts), Section 2, provides: 

"' 

"For the purpose of placing at the disposal of the -....._,_ 
, (}overnor of the Commonwealth, and making same 

available to replace or repair armory buildings owned by 
the Commonwealth, of Pennsylvania, and occupied by an 
organization or organizations of the National Gu1;1rd, 
should such armory building be destroyed in whole or in 

_part by fire, flood or storm ; and to replace or repair 
mili,_tary stores or supplies stored in such armory build
ings, and destroyed, in whole or in part, in like manner; 
and to pay for transportation, pay officers and enlisted 
men, horse hire, subsistence and quartermaster sto1'es, 
and other proper and necessary expenses incident to 
actual service rendered by the National Guard of Penn
.sylvania; under orders of the Governor, in repelling in
vasion, subduing insurrection, riot,· or disorder, or in fur
nishing, the quota of volunteers from the Commomv~alth 
of Pennsyhrania under a call made by the President of 
the United States,-the sum of five hundred thousand 
dollars ($500,000_.00) , or so much thereof as may be 
necessary, is hereby appropriated, for which th~ Gover
nor is authorized to draw_ warrant upon the State Trea
surer, duly approved by the Auditor General, as required 
by law, vouchers in detail for expemlitures made to be 
filed with the Auditor General." · · 

· Pursuant to -these Acts yon will draw a warrant or warrants upon 
k ~ \ ' . 
:1be State Trel'.!-surer, aj:>P'roved by the Auditor General, payable to 
the Adjutant General as such disbursin~ bfficer, Such warrant or 
warrants should be drawn jn manner following: 

/ "Pay to the order .of the Adjutant General, Chief of 
Staff and disbursing, 9f(i~er, under General Order No. 16, 
Thirty Thm1sai1d and ' no 100 Dollars, on account 
of the amount · appropriated for proper and necessary 
expenses incident to actual se~'yjce J-·endered by the N. 
G. P. per Act approved .Tune 18th, 1915, Section 2." 

Ym1cherR, iii ·detail, for expeH!litmeR made will be filed with the 

\.uditor Genern l. 

Respectfully, 

FRA NCTS SIHJNK HHOWK 
At.torney General. 
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Electors of Pennsylvania in actual military service are entitled to 
vote in all elections irrespective of where they may be statiOnet 
'l'his publication is intended to set forth and explain the law relatiyJ' 
thereto. Following in the order nam'ed are--(1) the Opinion of the 
Attorney General to the Governor of the Commonwealth; (2) ·a 
Resume of the Constitution and Statutory Law together with co~- I 
men ts thereon; (3) Forms to be used in the conduct of the electio~ 
and for other procedure co!ln~cted therewith; ( 4) the Act of Aug1]' I 
25, A. D. 1,864, P. L. 990, entitled: . J 

"An A.ct to regulate elections by soldiers in actual 
military service." 

Specimens of the ballots to be used in the 1916 election are not 
appended hereto, as the ultimate form must await the expiratio~ 
of the time limit within which cpanges may be made by the addition' 
or withdrawal of parties or candidates. ;, 

Attention is called to the fact, however, that the ballots, when s~t 1 
plied, will have printed thereon only the names of candidates to be , 
voted for throughout the State. 'fhe names of the candidates in t4e 

1 

districts for Congress, State Senate and House of Repres~ 
tatives may be obtained from pamphlets which will be supplied to tpe ~ 

election officers, and in voting for such officers, the voter will be i.'e· " 
quired to write in the name of the candidate vote<! for in the blank. 
space provided and designated for that purpose. .~\ 

The ballot will differ from the usual, in that a space will be pro· 
vided on the back in which the voter must write in the name of hts ' 
(1) County; (2) City, Borough or Township and (3) Ward, the lat· 
ter being required only where the voter resides in a city compriS, 
more than one Congressional, Senatorial or Legislative District. Thi~: 
requirement is necessitated by the fact that in many cases voters from : 

1 

different election districts will vote at the same poll. The military i 
election officers must see that each ballot is so marked before. de-

1 
pos.it in the ballot box. -

In making up the poll books there must be two copies for each ~ 
co11nty represented in each company, so that in the return of one 
of these copies to the proper county, none other than the votes of 
electors of such county will appear. ' ' 

While the law as hereinafter 011tlined should be carefnlly follow1~ 
thes~ provisfons are directed ~?re to an orderly _means for holding 
elections under unusual cond1t10ns, and as provided in Section .27 •. 
of the Act of 1864: 
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"No .mere informality in the manner <;>f carrying out, or 
executmg, any of the provisions of this act, shall invali
date any election held under the same, or authorize the 
return thereof, to be rejected or set aside." 

FRANCIS SHUNK BROWN, 
Attorney General. 

OFFICE OF THE. AT'l'ORNEY GENERAL, 

Harrisburg, Penn'a., 

August 23, 1916. 

Hon. Martin G. Brumbaugh, 

Governor of Pennsylvania, 

Harrisburg, Penna. 

21 

' ~ir: I am in receipt of your letter of the 3rd inst. asking sub
-stantially how to proceed to record the votes of electors of this Com-
monwealth in actual military service, under requisition of the Presi

' dent of the United States or by the authority of this Commonwealth, 
· and absent from their place of residence on election day. You also in
. quire, whether the Act of August 25, 1864, P. L. 990 is in force and 
~ if so what duties i~ imposes on you; what compensation the commis-
sioners therein provided for, receive, and from what fund should pay
ment be made. Pursuant to your suggestion, that our registration 
and other election laws be examined in order to secure to Pennsyl
vania soldiers the right to vote, this Department has considered the 
subject i11 all its phases and I have caused to be prepared a resume 
of the constitutional and statutory law covering the entire subject. 

, This resume shows in detail what soldiers are entitled to vote, and 
what qualifications are necessary, the appointment, duties, and com
pensation of the commissioners and from what fund payment should 
be made. It specifies your duties as well as th?se of the Secretary 
of the ,commonwealth. It sets forth in an orderly way all the steps 
to be taken in the conduct of the election and indicates the method 
·whereby detached soldiers may cast their ballots and have them 
counted. It contains all the forms necessary to effectuate the pur
pose of the act and I have also inserted certain recommendations 
which will aid the soldier in preparing his ballot as _well as expedite 
the election officers in the performance of their duties. I have also 
'discussed therein the several legal questions which have arisen and 
'have indicated the proper course to be pursued in each case. 
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It seems unnecessary ·to repeat at length the contents of the ac-' 
('Ou1pa11yiug resmqe, I desire to. call yom· atteution, however, to sev-: 
eral Utatters of special interest, all of which, are therein i'ully dis· 
eussed. 

The Act of August 25, 18G4, P. L. !:190 was passed purs.uant to the 
Constitutional Amendment of 1864, which amendment ~as incor-. 
porated verbatim in the present constitution. The constitutionality 
of this statue has never been questioned. It has successfully beeui 
invoked during the Civil ·war, the Spanish American War, and the : 
Anthracite Coal Strike in l!:l02, an u you are advised, tilat its pro-·. 
visions are now in force with the exception of a part of Section 40 
relative to the payment of tile soldiers' tax aml which will be later 
herein more fully discussed. 

Two interesting questions arise as to the qualifications of vote1·s. 
First. 'Vhether the laws requi1·ing personal registration in first, i 

::;econd and third class citie~, applies to elections held by soldier~ 

i11 the field and 
Second. What taxes must be paid by the soldiers in order to 

qualify them for voting purposes and by whom must payment be 
mad e. 

Without repeating in detail, my reasons which you ivill find at ' 
leugth in the accompanying resume, I am of the opinion and you are 
now so advised, that the personal registration acts do not apply t~ 
elections held by soldiers i11 the field and absent from their places 
of residence. A contrary construction would operate to disfranchiSel 
every soldier absent from his residence and impute to the legislature;' 
au intention which the language of the registration acts, themselves, 
does not justify. 

As to what taxes the soldier must pay in order to vote and by whom 
payment must be made, your attention is directed to Section 40 of 
the Act of 1864, which p_rovides in effect that all private and non· 
commissioned officers may pay to the collector or county treasurer, . 
a tax of ten cents and that they shall be exempt from all othe1'J 
poll or occupation taxes dm·ing their continuanC'e in the service. 
Commissioned officers must pay the usual personal taxes. The sec· 
ti.on ~lso ~rovides p~1yment may be made by ~y citizen of the electio1!J 
d 1stnct of the soldier, wbose taxes su('lt citizen undertakes to pay,, 
The Act of July 15, 1897, P. L. 276, makes it unlawful for any pers(jn 
to pay any occupation or poll tax assessed against any elector, with-~ 
out a written oruer signed by su<:h elector. As stated in the resume,, 
l a111 of the opinion and you are now advised that so much of thei; 
A.et of 1864 as autho1·izes the payment of the poll or occupation tax 
without such written and signed order, is repealed by the said Act. 
of 1897. This construction does not operate to disfranchise . the 



No. 6. OPINIONS OF Tl'IT<l ATTORNEY GENEH .\L. 23 

soldier. He may still sigu an order au ihorizing some pe1·son at 
home to pay his taxes or he may seud his taxes 1lirect to the county 
treasurer or as stated in the contested election case of vVilliam H. 
'l'homas, reported in 6 Lackawam1a Legal News, 627, the soldier\; 
wife may pay the taxes out of money belongi11g to her husband. 'l'he 
form of an order for payment of the soldiers' taxes has been pre
pared by this Department and has been furnished to the Secretary 
of the Commonwealth so that he may have a sufficient number printed 
and distributed among the soldiers in ample time to accomplish their 
purpose. 

I have also suggested to the Adjutant General, that he cause th@ 
soldiers to be, at once, notified of their right to vote at the coi1ji11g 
electio!l, and to suggest that each soldier, desiring to exei'cise such 
right, should communicate with some one at his place of residence to• 
see that he is properly assessed at least two-months before election· 
as required by law. I am informed that the i1otice is in the com·:..;p· 
of transmission to the soldiers. 

Yom duty, relative to the . appointment of the commissioners, ]s·: 

clear. The act provides you are to appoint a sufficient uumber; 
not exceeding one, to each regiment, as you deem necessary to accom
plish the purpose of the act. The number necessary should be .based 
on the number of military organizations in actual service in the field, 
as well as, at places of rendezvous within the State, and the proxirility 
of such organizations to one · another. These are facts which you may 
obtain from the Adjutant General. The resume shows what organiza
tions are now in the field or at rendezvous, .their number and loca
tion may be materially changed when y.ou desire to make the appoint
ments. I have stated in the resume, that there are several organiza
tions in actual service not constituting a part of a regiment and I am 
of the opinion and you are now advised, that a commissioner may be 
appoii:tted for each of these independent organizations as well as for 
each "regiment." The resume will show in detail, all the duties which 
are imposed on you in relation to the commissioners as well as your 
duty generally. 
- The commissioners receive no compensation for their services, but 
are allowed ten cents per mile in going to and returning from the 
places assigned to then1. You are now advised that for the reason~ 
appearing at length in the resume, the act of August 25, 1864, P . J,. 
990, itself, operates to appropriate the money necessary to pay this 
.expense and that the commissioners are not required to wait for· 
reimbursement until the next session of the legislature. 

In order that no soldier, who is qualifi~d and desires to vote, may· 
be mistaken as to the officers to be filled and the names of the candi
!l~tes? the Secretar;r of the Commonwealth is preparing for distribl:--
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tion, a pamphlet which will contain the names of all persons desig
nated as presidential electors, as well as all elected candidates for_ 
the several officers to be filled. These names will be arranged by dis· 
tricts where necessary, and after each district will be designated, the 
territory limits included therein. In the case of legislative 'districts, 
the pamphlets will also show how many representatives each district 
may elect. 

The Secretary of the Commonwealth is also preparing the form 
of a ballot which will be printed and distributed by him fa sufficient 
numbers to be accessible to any soldier desiring to vote. 

As before stated, all the phases of the . subject_ have been covered 
in a detailed and orderly way in the accompanying resume, and if 
the provisions and recommendations, therein, contained are fol
lowed, every elector from this State in the actual military service 
in the field or at rendezvous will be given an opportunity to cast his 
ballot and have it duly recorded. ,h"' 

Faithfully yours, 

FRANCIS ~HUNK BROWN, 
Attorney Generai. 

lN RE MILITARY VOTE. 

I. CONS'l'l'l'U'l'IONAL PROVISIONS. 
JI. PERSONS ENTI'l'LED 'l'O VO'l'E. 
III. QUALIFICATIONS OF VO'l'ERS. 
IV. 'l'HE COMMISSIONERS. 
V. DUTY OF GOVERNOR. 

VI. DUTY OF SECRE'l'ARY OF 'l'HE COMMONWEAL'l'H: 
VII. ELECTION NOTICES. CONDUCT OF ELECTION: '. 
VIII. ELECTIONS BY DE'L'ACHED VOTERS. 
IX. FORMS. 

lN RE MlLl'l'AHY VO'L'E. 

I. 

UUNS'l'l'l'U'l'lONAL PllOVI8lON8. 

' 'Wheuever any of the qualifietl electors of this Co . _ 
111on~v~a.lth shall be in a~tual military service, under1: 
reqmsit10n. from th~ President of the United States or by 
the authority of this Commonwealth such electors m · 
exercise the right of suffraS"e in all elections by the ci~Z 
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zens, under such regulations as are or shall be prescribed 
by law, as fully as if they were present at their usual 
places of election." 

Constitution, Art. VIII, Sec. 6. 

"For the purpose of voting no person shall be deemed 
to have gained a residence by reason of his presence, or 
lost it by reason of his absence, while employed iri the 
i.;ervice, either civil or military, of this State or of the 
United States, nor while engaged in the navigation of 
the.waters of the State or of the United States, or on the 
high seas, nor while a student of any institution of learn
ing, nor while confined in public prison." 

Constitution, Art. VIII, Sec. 13. 

"No person shall be qualified to serve as an elec
tion officer who shall hold, or shall, within two months 
have held, any offi.ce, appointment or employment in or 
under the government of the United States, or of this 
State or of any city or county, or of any municipal board, 
commission or trust in any city, save only justices of the 
peace and aldermen, notaries public and persons in 
the militia service of the State; nor shall any election 
officer be eligible to any civil office to be filled at an elec
tion nt which he shall serve, save only to such suborr 
dinate municipal or local offices, below the grade of city 
or county offices, as shall be designated by general law." 

Constitution, Art. VIII, Sec. 15. 

II. 
PERSONS ENTITLED TO VOTE 

Qualified electors of the Commonwealth in actu,al military service 
under requisition from President of the United States or by author
ity of the Cammonwealth who ·are absent from their residence on 
legal or special election days are entitled to vote under the Act of 
August 25, 1864, P. I~. 990. 

Sec. 1, Act of 1864, P. L. 990. 

Note. <<Soldiers in active military serv1ce'' include 
those· at their respective places of rendezvous in the 
State under order of the Federal authorities, whether 
awaiting discharge or further orders, and are entitled 

.. to vote at their respective places of rendezvous, whether 
camp or armory, as well as those actually .without the 
State and under the order of the Federal authorities or 
commander-in-chief . . Soldiers at home on furlough must 
vote at their place of residence. 

Opinion A.tty. Gen. 21 Pa. C. C. 456. 
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III. 

QUr1LTF'ICATION8 OP VOTERS . 
En~1·y nrnle citizen twenty-one years of age possessing the follow-" 

ing qun l i fi cations shall he en ti tle1l to vote at all elections: 

( l ) He :;;hall liave heen n citizen of the United Stat~s 
at lenst one month . 

(2) He shall have rn:-; irl e1l in the State one year (or 
having previously been a qualified elector or native 
born citizen of the State he shall have removed there
from and returned then six months) ' immediately pre· 
ceding the election. 

(3 ). Iie shall have resided in the - election district · 
w)lere he shall offer to vote at least two months im
mecl iately preceding the election. 

1-1) Tf twenty-two years of age and 11pward, he shall 
have paicl within two years, a State or County tax, 
which shall have been assessed at least two months and 
paicl at least one month before the election. 

Constitution, ArL VIII, Sec. l. 

Note. The soldier's service in the army does not cause 
him to lose his residence. 

Constitution. Art. VIII, Sec. 13. 

Two interest.fog questions arise as to the qualifications of electors.:'• 

(1) Does the Act of March 5, 1906, P. L. 63, as 
amended, requiring personal registration in third class 
cities and the Act of .July 24, 1!113, P. L. 977, requiring 
personal registration in first and second class cities, 
:·1pply to elections held by soldiers in the field and absent 
from their places of residence. 

(2) What taxes mnst be paid by tlw soldier in order 
to qna]if~- him for voting pnrposes anrl hy whom mnst 
-paynwnt he rnacle. 

ThPse qner,;tions will h<• flisc11ssNl seriatim. 
As lo p0rson:il r0gif.1trntion, T am cl0:irly of the op11110n that a 

:;;oldier cloes not hn\'<' to eomply with the personal registration acts 
in or<le1· to pennit hi111 to rntp in the field. The constitutional amend
meut of 18<l4-, tl1e provisions, of' which, wP1·0 retained, verbatim, in the 
prpsent C'onsfitntion , proYiclNl, that soldiers shall have the right to 
vote 1111(101· snch regnlntimrn as the legislature may provide and the.' 
legislatnre ha;; provider] :l compl ete and detailed methorl whereby 
l'l0ldie1·N in aet11nl i'Wl"\'i<'<' a nd nwny from .their places of residence may1 
caf't their ballots. 'l'he iw1·so11nl registration acts never <·ontPrnplatef1'

1 

the soldier Yn11>, and to ;;o constr·ue the acts, w011ld ·he to impnte to 
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the legislature the requirement of an impossibility and an intent to 
d~sfranchise every soldier in actual service who is a resident of a 
first, second or third class city. 'l'he right of an elector to vote is 
one of the highest rights of citizem;hip arnl it should not be defeated 
by anything other than an insurmountable obstacle. Moreover, the 
title of the personal registration ndN clearly indicate, that the legis
lature never contemplated their application to persons in actual 
military service. 'l'he title of the Act of l !l06 says, it is an act 

"_:_to provifle for the per;.;onn l regii,:tration of electors 
in cities of third class of thi;.; Commonwealth, to make ' 
such registration a condition of the right to vote in such 
cities, and to provide penalties for violation of its pro, 
visions." · · 

Likewise the.Act of lfJ13, regulating personal registration in first 
and second class cities is entitled: 

"An act to provide for the perso1ial registration of 
electors and their r>nrollment as members of political 
pa1'ties in cities of first and secornl class in this Common
wealth, to make such registration a condition of the 
right to vote in such cities, etc." 

In other words, the intent of the legislature is to require personal 
registration as a condition precedent to the voting of citizens in their 
places of residence and therefore, has no application to the military 
vote where the election is held and the ballots are cast at a place 
other than the electors place of residence. Tt is a well settled rule, 
that the title of an act is a part thereof, and may be resorted to, in 
ascertaining the legislative intent. I am, therefore, of the opinion, 
that the soldiers need not parsonally register in first, second and third 
class cities and that on being challenged, he may establish his resi
·dence in the same manner as an elector, who is challenged at an elec
tion held aLhis place of residence in a borough or township. 

(2) What taxes must be paid by the soldier in order to 
qualify him for Yoting purposes and by whom must pay
ment be made. 

Art. VIII, Sec. 1 of the Constitution provided, inter alia that if a 
·citizen shall be twenty-two years of age nnd upwards in order to 
qualify him to vote, he must have paid within two years a State 01• 
county tax, which sban have been assessed at least two months and 
paid at least one month before the election. · 

Section 40 of the Act of August 25, 1864, P. L. 9DO makes it the duty 
of the assessor to assess and return in the usual way a 
county tax _of ten cents upon every 11011·COmmissioned officer 
and private and the usual taxes upon every commissioned 
officer, .known to snch assessors to he in the military service 
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of the United States or of this State, When the assessor omits any 
names, they must be added to the assessments and lists of voters1 
on application of any citizen of the district wherein the soldier might' 
have voted were he not in such service. The non-commissioned of; 
ficers and privates are made exempt from all , other personal taxes 
during their continuance in the service. The assessor must, in each 
case of such assessed soldiers, without fee or reward therefor, give a 
certificate of the assessment to any citizen of the · election district . 
who may at any time demand the same. Upon the presentation 
thereM, to the tax collector of said district or the treasurer of the ; 
county; it is made the dnty of such officer to receive the assessment.J 
tax from any person offering to pay the same for the soldier therein ; 
named and to endorse upon such certificate a receipt therefor. The 
said collector or county treasurer must receive the assessed tax 
from any person who may offer to pay the same for any of said 
i'ioldiers, without requiring a certificate of assessment when the name 
of such soldier has been duly entered upon the assessment books ancl 
tax dnplicates and he must give a receipt to such person specifically 
i'itating the name of the soldier whose tax is thus paid, the year for 
which it was assessed, and the date of the payment. The certificate 
and receipt, or the receipt alone, is prima facie evidence to any mili":,\ 
tary election board of the due assessment of the tax and its payment. .: 
The election board,-however, is not precluded from requiring other · 
proof of the right to vote as specified by the act of 1864 or, by the 
general election laws. . 

If · any of the assessors, collectors or treasurers neglect or ref~se · 
to perform their duties under thi!? section, they are guilty of a mis· , 
demeanor and subject to fine. ' 

The additional assessment, required by this section to be mad~ in 
the City of Philadelphia1 shall be made on application of any citizen,'I 
of the election district or precinct thereof, upon the oath or affirmr 
tion of such citizen, to be administered by the assessor, that sucir;~ 
absent solclier is a citizen of the election dbd rict or precinct wherein 
the asflessment is reqnired by such citizen to be mafle. 

Sec. AO, Act of 1864, P. L. 990. 

Note. It has been held in Philadelphia, that the as
sessm_ent of a soldier may be made at any time and 
that it . need not be on the days fixed for making the 
extra assessment. See Pnrdon, Vol. 2, Sec. 1374 foot
note. 

There i's no doubt that this tax of ten cents provided hy the above 
section for :privates and non-commissioned office~s, is a poll tax . 
and the question arises whether the .· p1.·ovisions· of the above secti~. 
authorizing the payment of sue~ ~a~ ~y a person other than · the; 

"'- c -,- ' >' r ,L .. 



No. 6. OPINIONS OF TElE ATTORNEY GENERAL. 29 

eleetor. without an order from said elector, comes within the prohibi
tion contained in the Act of ,July 15, 1897, P. L. 276. Section 1 of 
this act makes ~t unlawful. 

· "'--for any person or pen;ons to pay or cau:->e to be 
paid any occ1lpation or poll tax assessed against any 

. elector, except on written and signed order of such elec
tor, authorizing such payment to be made, which written 
and signed order must be presented at least thirty days 
prior to the date of holding the.. election at which such 
elector desires to vote." 

Section 2 of the act makes it unlawful for any officer or other ver
:son authorized to collect taxes, to receive any such 'occupation or poll 
tax from any person other than the elector against whom the tax is 
assessed upon such order. 

Section 3 makes it unlawful for any person to vote or attempt to 
vote at any election upon a tax receipt obtained in violation of the 
act. 

As was stated by the court iu contested election of William H . 
Thomas, G Lackawanna Legal News 227, the mischief which the act 
sought to reme<ly wa:-; the indiscriminate and wholesale payment of 
poll or occupation taxes by campaign committees of the several poli
tical partie8. 'l'his was iutlulged in to snclt an extent, particularly 
in the large cities, that thousands of the lowest class of voters were 
depeml.eut for their right to vote on the taxes so paid for them, antl 
their votes were thus virtually controlled Ly those who held the 
receipts. 'l'his practice Lecame so notorious that no one can pretend 
ignorance of it and it was Leyond question that it dictated the pas
sage of the act. 

It is obvious, that the mischief could apply to persons in 'the mili
tary service as well as others and it is not difficult to conceive how the 
vote of the sola.icr might be influenced if another person voluntarily 

- 1Jai11 his taxes. As was stated in the Lackawana case, his vote would 
be absolutely at the mercy of the person who held the tax receipt and 
.vho would be in a position to deliver it to the soldier or withhold it 
from him in accordance with how he would cast his ballot. The 

· Act of 1864 being in this respect both within the letter of the Act of 
1897 and within its spirit, I am of the opinion' that so much , of sec
tion 40 of the said Act of 1864 as empowerers a person to pay the tax 
of a soldier without a written signed order from such soldier, is re
pealed by the Act of 1897 and any person so endeavoring to pay said 
tax or any person attempting to vote on a tax receipt so procured, 
i.s subject to the penalty which the Act of 1891 provide·s. It is to b~ 
noted that this censtruction does not ope1·ate to disfranchise the 

-f!Oldiel'. lie nuiy 111ti1I sign f!fi order authorizfrig some person to pay 
· his ta:!ies or he may ee:nd his ta:irte8 dired to the tremmr~ t>r a~ -W!A'1 
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stated in the Lackawanna case, it is permissible under .the act for .the , 
wife of the soldier to pay his taxes oht of money belonging to him. 
1'here is ample time, therefore, for the soldier to liave his taxes P3:_id. 
1'he form of an order above required has been drafted by this Depart
ment and has been furnished to the Secretary of the Commonwealth, 
so that he may have a sufficient number printed and distributed amon~:'. 
the soldiers in ample time to accomplisb this purpose. 

IV. 

'!'HE COMMISSION1JJRS. 

(a) NUMBER, APPOINTMENT, QUALIFICA1'10NS, and VA
CANCIES-Governor appoints and commissions such number of 
qualified electors as he deems necessary to carry out the work, not ex
ceeding one to each -Pennsylvania regiment. Vacancies are to be 
filled by the Governor. 

Sec. ~4, Act of 1864, P. L. 990 . . 

N"ote. "1'he Adjutant General states, there are at the 
vresent time in the Federal service the following Penn- , 
sylvania organizations." . 

n Regiments of Infantry. 
l Hegiment of Cavalry. 
l Regiment of Field Artillery. 
1 Battalion Signal Troop:,;. 
3 Companies of E11ginee1·8. 
2 Fielcl Hospitals. 
2. Ambulance Corn1rn 11 i(·S. 
1 Division Headquarters. 
3 Brigade Hea<lqnarters. 

1'hese are now located nt El Pas'!, 1'exas, excepting 
two Battalions temporarily assigned to duty at a dis
tance from El Paso at approximately one huudretl arid 
fifty miles. 

The A.djntant General also states that there are now at remlezvous ··i 
at Mount G1·etna, one Regiment of Field Artillery aud one Regiment~ 
of Infantry. ·.: 

'l'he, question is presented, whether a commissioner may be ap
pointed for each of the organizations not con::>tituting a regiment or, 
whether the number is to be determined solely by the number of 
"regiments" in service; in the present case thirteen. 1 am of the . 
opinion that the • }overnor may :ippoint a commissioner for each of. 
the organizations not constituting a p~ut of any regiment, for if this;) 
be not true, then in a contingency, where a - 1·~girnent '"as not mustered 
into the Federal service but only some of these independent organiza- ; 
tions c. g. the Signal 1'roops or Engineers, tbe men cornprisiug these 
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organ~zations. would practically lose theii' right to . vote at any elee
tiou occurring when they were in 8ervice, away from the place of 
residence. As before stated, the right of an elector to exercise hie; 
privilege, is one of the highest rights of citizenship and must not be 
preve11ted unless insurmountable obstacles !':itand in the )vay: I am of 
the opinion, therefore, that a commissioner may be appointed fo1· each 
of the ten regiments of Infantry, one for the regiment of Cavalry, one 
for each regiment of Field Artillery and one for each separate mili
tary organization not constitutirig part of a regiment. Of course a 
_lesser number ·may be appointed, if in tile opinion of the Governor 
they are sufficient to perform.the duties imposed by the act and more 
may be commissioned if additional regiments or special military units 
be subsequently mustered. into'-the Federal service or under the au
thority of the Commander-in-Chief. 

(b) OA'PH OR AFFIR1l!J.l'PION. 
Before such commissioners can act they must take and subscribe 

an oath or affirmation, the form of which is prescribed by section 24 
of the act, such oa:1h or affirmation must be filed in the office of the 
Secretary of the Commomvealth. 

Sec. 24-, Act of 1864, P. L. 990. 

(c) C01lf PJIJNS.'11'ION. 
'l'he comm1ss10ners receive no salary, but are allowed __ ten cents 

per mile in going to and returning from the respective regim~nts or 
organizations to which they have been assigned. 

Sec. %, Act of 18G4, P. L. 9UO. 

Note. "'fhe question is presenterl, whether there is 
any available fund from which to pay this money or 
whether a separate act of assembly will !Je required at 
the next session of the legislature. I am of the opinion 
that Sec. 26 of the act of August :l:), l.-'fi4, P. L. 990 oper
ates to appropriate the funds necessary for payment. 
The section after providing that the commissioners shall 
receive ten cents per mile in going to and returning from 
their respective regiments which is in be estimated by 
the usually traveled rou1es, pl"oceeds t~ enacf- as_'follows: 

"-and it·is hereby made the duty of the Auditor Gen
eral and the State Treasurer to .audit and pay the ac
counts, therefor, in the same manner as other claims are 
now audited and paid by law." 

_., ' 

in an opinion given by Attorney General Lear ~nd reported in At
torney General Heports 1895-96, . page 362, an appropriation made 
oy law was defined to be a legal direction or authority to pay a sum, 
certain or limited to an amount, which it ~hall not exceed, macl_e by 
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an Act of Assembly in a form and for a p11rpo~e not prohibited by the. 
CoMtitution. 1n the opinion referred to, an act of assembly, after 
ct·eating all office, fixed a certain salary and made it the duty of 
the financial ofiket•s of the Cointrtonwealth to pay the sillary an:hua11y. 
Undet· the foregoing <lefinition, he held the salary might be paid with
out any other appi'opriation and that the, htnguage employed by the 
legislatt1re itself, constituted an appropriation of the funds McM
sat·y for paytnent. 1-;o the same effect, was an opinion .rendered to 
the State Treasurer and reported in Attorney General Reports 1895,, 
96, page 339, where it was said that where the legislature fixes a 
certain sum and directs it to be paid to any one annually, the mone;y 
necessary to pay it is to be appropriated by law, and that this rule 
applies to salaries and pensions which the State Treasurer can pay 
without warrant. It was doubted, however, whether the rule applied 
to traveling expenses where, such traveling expenses could not be 
computed with ;my reasonable degree of accuracy. 

In the case of the commissioners appointed to take the army Yote, 
the amount expended by eaC'h commissioner can be definiteJy ascer
taiuetl. 'l'lw law says, the Governor shall apportion the work among 
the commissioners, that is, he sh.all assign commissioners to the re· . 
HjJed ive organizations. It fur·thel' provides such commissioners must 
g'o and return by the usual traveled routes and th:at they shall be 
allowed ten cents a mile in goi11g to, and returruing from such places. 
The mnount, actually expended, can, therefore, be definitely nscer; 
tained and this coupled with the provision above quoted, which makes 
it the absolute duty of the financial officers to pay the amount com
puted as aforesaid, constitutes all the elements of an appropriation. 
and I am of the opinion thaf- the money needed can be paid out of 
the general fund and ihat it is not necessary for the commissioners. 
to wait until the next legis lature, in order to be reimbursed for'tM 
expenses which they shall have incurred. -

'l'he compensation of the commissioners appointed to hold election 
tluring the Spanish American 'Var was not provided for until the 
next session of the legislature when a svecial appropriation was made 
to reimburse them for the expenses they had incuned. The recordR 
of the Secretary of the Commonwealth <liscloses the fact that com-·' 
missioners were appointed in 1902, to record the votes of the s~ldiersJ 
un duty in the anthracite coal region and the recordi;; of the Adjutant 
General sh.ow that there were on the day of election, several com· 
panies which were in actual service and away from their places of 
t·esidence on that -day. The records of the Adjutant General's De~ 
j:artment, the Auditor General's Departn:ient, and the State Treas-: 
hrer's office fail to disclose how the expenses of the commissionerS' 
were paid. No itct of Assembly appropriated specifically money for' 
their expena~a -un1e85 it wa1:1 r.oµsj~~reg ~t that time that the Act 
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of 1864 was, itself, sufficient wanant to pay 1he money out of the 
general fund. l am of the opinion that the money cannot be paid 
from the Military Emergency Fund, as the taking of ihe vote is pu:rely 
a civil matt~r, nQtwithstanding, it was occasioned by a military emer
gency. 

(d) DU'.L'IES OJi' COMMISSIONERS. 

'l'he Governor apportions the work among the commissioners (see 
section 24) and it is the duty of such commissioners, 

(1) To deliver as fa:r as practicable to the command
ing officers of every company or part of a compl!,ny. 

, (a) At least four copies of the Act of August 25, 
1864, P. L. 990. 

(b) At least four copies of extracts of election laws 
prepared by Secretary of Commonwealth pursuant to 
Sec. 23. 

( c) At least two blank forms of poll books, tally 
lists and returns, entrJisted to them and prepared by 

, Secretary of the Commonwealth under Sec. 23. 

(~) To make suitable arrangement!"• for opening the 
polls prescribed by the act. 

(:_q To call 011 the judges of election as soon as prac
ticable after the election and. procure one poll book con
taining the election returns and to preserve the same 
from loss or alteration and to deliver it without delay 
to Secretary of the Commonwealth. 

Sec. 25, Act of 1864, P. L. 9!JO. 

(e) PENALTIES. 
·- violation of oath or duty 011 the part of the commissioners ii-; made 

· perjury and subject tu fine or imprisonment or; both. 

(f) MIL1'1.'ARY OJ1'J1'ICEHB TO ASSIST UVJlfMISSION ERS. 

All officers of military ol'ganizations are tu give the commissioners 
v~-oper facilities to enal>le them to carry out the intent of the act. 

Sec. 26, Act of 1864, P. L. 990. 

(g) · FAILURE OP COMMISSIONERS '1'0 REACH ANY COM
PANY OR PART THEREOF, DOES NO'l' I NVALIDATE THE 

ELECTION. 
Sec. 27, Act of 1864, P . L. 990. 

3--G-1911 
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v. 
DU'l'IES OF GOVERNOR 

It is the duty of the Governor to 
(a) Appoint and commis~ion under the great seal of the Com

monwealth a sufficient number of qualified ·electors as c~nrnnissioners; 
not exceeding one for each regiment in serviCe to carry out the pur
poses of the act and to supp ly vacancies that may occur. 

Sec. 24, Act of 1864, P. J,. 990. 

(Note). For number of commissioners see COMMISSIONERS. 

(b) 'l'o apportion the work among the commissioners. 

Sec. 24, Act of 1864, P. L. 990. 

( c) In_ elections for electors of President' and Vice-President to 
compare the return .of the soldi·er vote laid before him by Seci.·etary 
of tl1e Commonwealth with the county return. In every case where 
the mililaI"y returns have been received by the secreta11y M a period 
too laJ-e for their transmission to Prothonotary and their delivery by 
him to ,the Heturn Judge, the Governor must add to the county re
turn, such military r·eturns as are not co11fained in ·said county re
tm ns. 

f.\l•c. 21, Ad of 1864, P. L. l.HJO. 

VI. 

DU'l'IE8 OF SECRETARY OP COMMONWJML'l'H. 
(a) He mus! cause to be p1·inled. 

1. A sufficieut nnmuer of copies of tlie act. 

2. A sufficient uumber of exttacts from the election laws as he · 
tlee1us i111portaut to acco1npa11y the acts. 

3. A sufficient munber of blank fo1·ms of poll books with tally 
lisl:-:; ;111d 1·etul'ns as preseriucd uy seictilms 15 and 16 of the act. 

Sec. 23, 1864, P. L. 990 

4. All blank forms neces;c;;a1·.v to cany out the act and must pre:l: 
pare the form. 

Sec. 38, Act of 1864, P. L. 990. 

(b) He must forwar-ci the above printed material at the expensfl 
of the Commonwealth, in ·sufficient time before the ,.eleotlon bv the ·< . . ' '· .. 
c.omm1sRl01w1 s ?r otherwise, fl~ he deems ~nost certain to insure di;i: :, 
livery, 1o Cf!ptam or ccmmandmg officer of et1cb. company, or in case 

f11 4~tiwhtt4 voten1 to tlrn gffic~J'\i 1»_ cJlari'e, 1-'Jl~M~ Pftlr~r~ P.Pl4 tlle i 
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same until the day of election, when they al'e turned over to .thejudges 
of election. The Secr~tary inust al8o include a ·sufficient number of 
postage stamps to defray expenses and postage on returns. 

No ' election is to _be invalidated because the S~fretary eaused the 
poll' books' to be dellvered to the wrong person. -

Sec. 23, Act of 18G4, P . J,. U90. 

VIL 

ELECTION NO'l'ICES. CONDUC'L' OF ELECTIONS. 

A-ELECTION PROOLAJJfATION. 
_When Sheriff issues his election proclamation, he must transmit 

copies immediately to field officers and senior captains in the service 
from his county or city. 

Sec. 30, Act of 1864, P. L. 990. 

B-POLLJNG 1-'LACliJS. 
A poll inust be opened in each companj' composed in whole or 

part of Pennsylvania soldiers at some officet·'s qn'a1·ters. All qualified 
votei·s of the company within one mile 111ust vote thereal unless pre
,;ented by orders of co111manders, proxiwity of enemy, etc., offieen;; 
other than company officers, and votel's alJsen t from their company 
or in a military or naval ho1-1pitnJ or in any vessel ot· navy yard, may 
vote at polls convenient to them. · . ' 

Ten or 1Ilpre voters unable to attend a regular polling place may 
open a poll and certify in a poll book, a proceeding of their election: 

Sec. 2, Act of 1864, P. L. 990. 

0-0PENING- AND ULOSING Oft' POLLS. 
Polls are to open as early as practicable and stay open at least 

three .hours and until 7 P. M. if judges think necessary. Proclama
tion is to be ma<le at opening of the polls and one hour before closing. 

Sec. 3, Act of 1864, P. L 990. 

~D'-ELEC1'10N OFFICERS, HOW CHOSBN-COJJ'f PENSA'l'JON. 
f . 

On day of election the electors present at the polhng p1aces elect 
viva voce three P'r·es·eut and qualified electors as judges. The judges 
then appoint two ~ersons present and qualified to act, as clerk:,;. 

Sec. 4, Act of 1864, P. I •. 990. 

Th~ ~le,rtion oftl\:r1·~ receive llQ cc.mp,en~~tiou. 

~~c, · ~~, A~t of i~~*' r, ~. 990, 
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n_ E~OATH OJ11 ELECTION OFFICERS. 
Judges and Clerks must take and subscribe the o:ith or aftirma~ 

tion prescribed by Secs. 5 and i5 of an act, which was printed in the 
poll book. Judges and Clerks may .swear or affirm each other and the 
paTty so administering must certify the same. · ' 

Sec. 5, Act of 1864, P. L. H90. 

li'-POWliJRS AND RliJSPONSJBILI'Pl!JS OF ELEC'l'ION OJ1'FI
CEllS. 

'l'he officers shall have the same powers and are subject to the same 
penalties as election officers conducting elections by citize~s at their 
usual places of residence. 

Sec. 28, Ac.t of 1864, P. L._ 990. 

G-BALLO'l.' BOXES. 
The judges must ptepare some suitable receptacle for the ballots. 

Sec. 4, 1864, P. L. 990. 

H- l'OLL BOOKS AND RE'l.'UUNS. 
Separnte poll lJooks are to he kept ai~q returns made for the 

vuters of ead1 city and couut~'· 'l'he poll ,l;JOoks urnst name the com
pall.}' and n:gimeni or 01·ganfaatiou and place, post or hospital where 
election is held. 'l'lte cuunty mid township, city, hotough, ward, pre- :, 
duct 01' eJecl iou district of eacll voter must be indon;ed O!J.VOSite hi~ 
name on the pull books. Each clerk must keep oue of such books. 'l'he 
f'-!l'Ul of these lJOoks .is p1·ei-0ni bell b.y sections Hi a1;d 16. · · 

Sec. 7, Act of 1864, P. L. 990. 

'l'he poll book, tally list returns and all necessary blanks are pre
paied and furnished by Secretary of Commomvealth. 

Secs. 23, 38, Act of 1864, P. J,. 990. 

I-f!}LLW'l'ION 'l.'O BE BY B.'LLLO'l'. 
'l'lte election must be by ballot and each ballot or "ticket" must 

have written or printed or partly written and pa1 tly printed, the 
names of all officers which may properly be voted for, for which the 
elector desires to vote. 

Secs. 6, 8, Act of 1864, P. L. 990. 

(Note). 'l'he Secretary of the Commonwealth is pre- · 
paring a . ballot to be used by the soldier and which · 
will aid the elector as well as expedite the work of the 
election officers. A place will appear thereon, where ·: 
the election officer or th.e elector may insert the residence ·' 
of the voter. Tliese ballots will be furnished by the Sec
retary in sufficient number to be accessible to all soldiers 
qualified to vote. 
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J-REOEPTION OF VOTES. 
The voter personally delivers his ballot to one of the judges of ~lee· 

tfon, who pronounces his name and who must be satisfied ·as to his 
r1.ght to vote. If no objection be made, and if the judges are so satis
fied, the ballot is deposited in the ballot box, without the judges in
specting the names of the person voted for. The clerks, at the same 
ti~e, must enter the name of the elector in the poll _hook of his 
county, ward, precinct, city, borough or township and also enter his 
county opposite his nam.e. 

Secs. 6, 9, Act of 1864, P. L. 990. 

K-0 H ALLFJ"J\1 G JtJ S _ 
Any voter may challenge where\1pon the j11dge must swear or af

firm the applicant and examine him as to his right and qualifica
tions to vote in the place where he claims residence. 

Sec. 6, Act of 1864, P. I,, 990. 

, Jr-,-NUMBER Ofi' VOTERS TO BE COUNTED. 
Wihen the polls _close and bef(}l'e the boxes are opened, lhe num

ber of votes cast must be counted, ma-rked at the foot of the list of 
voters and certified in writing by the election officers. 

,' : ' .· 

Sec. 10, Act of 1864, P; L. 990. 

M-BALLOTS CAST TO BE COUNTED AND PRESERVED. 
The boxes are next to be opened. One of the judges takes the votes 

out, one at a time, and while the ticket remains in his hand, reads 
the names of the· persons voted for. He then passes it on to the second 
judge, who examip.es it and who in turn, delivers it to the third 
judge. 'I'h.e third judge strings the vote for each county on a separate 
thread and . pr:eserves 'the same. 

Sec. 11, Act of 1864, P. L. 990. 

N-TALLY-LISTS. 
Each j:!ler·k keeps a tally list for each county, and which COI).Sti

tutes part of the poll book. 
Sec. 13, Act of 1864, P. L. 990. 

0-REJECTION OF TICKETS. 
· When two or more tickets are found deceitfully. ~olded or rolled 

. together, neither ticket is to be counted.. 
I If a ticket conta:in's more that the proper number of names for the 

same office it must be considered fraudulent, but only ·so far as the ' . . 
names desigri.ated for that office. 

" l ,'' Sec. 12, Act -0f 1864, P. L. 990. 



OPINIONS Olr THE ATTORNEY GENERAL. Ott. Doc. 

P-ENUMERA.TION OF VOTES. 
When the tickets have been examined, the number of vote~ fo1· 

each person in thl\ county poll books must be enumerated under the 
inspection of the judges and recorded as provided in the form of the 
poll Mok. 

( Sec. 14, Act of 1864, P. I,. 990. 

Q- RFJTURNS, f110RM Of!'. 

A written return mus t be made in each poll book showing (a) 
ihe whole number of unrejected ballots cast for each office; ·(b) the 
name of each person voted for; ( c) the number of votes .given to 
each person, for each different office. 

'l'he return shall be certified as cO'rrect and signed by the judges 
and attested by the clerks. . 'l'he form of the return and certificate 
appear in section 16 of the act. · 

Sec. 16, Act of 1864, P. I,. 990. 

R-DTSPOSI'l.'ION OJi' PODL BOOKS, TALLY LISTS, RETURNS 
rlN JJ BALLOTS BY ELECTION OFFICERS. 

T·he judges put one of the poll books, with its tally list and return 
of each county ·0 11· city, together with the ballots, in an envelope, and 
mail the envelope by the neares.t post office or by express, as soon as 
possible, to the prothonotary of the court of Common Pleas of the 
city or county for .which the poll book was kept and where the elec
tors would have voted if they had not been in service. 

The other p·oll book must be sealed in a directed envelope and qe
livered to one of th~ Commissioners if he calls for it within ten days. 
If not so called for, he mails 01' expresses it to the Secretary of the 
Common wealth. 

Sec. 17, .Art of 1864, P. L. 990. 

S-SECRE'l'ARY OF C02lf1lfONWEALTH TO CERTIFY COPIES 
OF RETURN S. 

'fhe secretary must preserve the poll books and on demand from 
the ·proper Proihonotary, he must certify a copy of the return of the 
city or county for- which the demandant is Prothonotary. 

Sec. 17, Act of 1864, P. L. 900. 

'I.'-DUTIES OJ11 PROTHONOTARY. 

The Prothonotary must deliver to the Return Judges, a certified 
copy of the returns received by him from the election officers of the 
Secretary of the Commonwealth. 

Sec 18, Act of 1864, P. L. 990. 
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Note. The Prothonotary cannot be restrained from 
delivering the returns transmitted to him, though they 
are admitted to be forgeries. 

Lawrence vs. Knight, 4 Phila. 355. 

U-MEETINU Off' RRTURN JUDGES. 
'l'he return judges must adjourn to meet on the third Friday aftel' 

any general or Presidential election to count the soldier vole. When 
two or more counties are connected in the election, the meeting of the 
judges from eacb county must be' postponed until the Friday follow-
ing. 

Sec. 19, Act of 1864, P. L. 990. 

Note. An election will not be invalidated by the fact, 
that some of the return judges refused to meet at the 
proper time; or that those who did meet, met at another 
than the usual place because their duties were interfered 
with, by a disorderly riot. 

Hulseman vs. Rome, 41 Pa. 396. 

V-DUTiljJS OF RETURN JUDGES. 
The return judges must include in 'their enumeration the vote so 

returned .and must p.roceed in like manner in all respects as is pro
vided/by law, in cases where all the votes have been given at a usual 
place of election. 

Sec. 20, A,ct of 1864, P. L. 990. 

Note. When the returns are regular on their face, 
the return jµdgeE;; cannot go behind such returns and re
ject some of the votes as illegal and they may be com
pelled b;y: mandamus to count the vote as cast. 

Com. vs. Tree, 4 Phila., 362. 

W-FRAUD OR ILLEGALITY IN RELATION TO SOLDIER'S 
VOTE. 

The several courts of the Commonwealth have the same power to 
investigate and deterlI).ine all quest.ions of fraud or illegality as they 
have with regard to such questions when they arise from the voting 
of persons not in the military service. 

Sec. 20, Act of 1864, P. L. !WO. 

X-RETURNS OF PRESIDENTIAL ELECTORS. 
In electioJ!.s for President and Vice-President of the United States, 

the Secretary of the Commonwealth must lay before the Governor, 
the returns received by him. The Governor must compare such 
returns with the county returns. In every case where the military 
returns shall have been received too late for thefr transmission to 
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the Prothonotary, so as to be delivered to the return judges, the 
Governor must add to the county returns all such militll,ry returns 
not contained in the county retU'rns. -

Sec. 21, Act of 1864, P. L. 990. 

Y-EJ,ECTION CONTESTS. 
The military election is subject to contest the same as any other 

election. In contests, all returns bona fide forrwarded in the manner 
provided, must be counted and estimated although they may not 
have arrived or been received by the proper officers, before the c~:ri;ifi
cal ·es of election were issued to the persons who appeared to have a 
majority. Such returns are subject to the same objections as those 
which are received in time to be counted at the regular meeting of 
the return judges held for counting the military vote. 

Sec. 22, Act ·Of 1864, P. L. 990. 

Z--INFORMALITIES NOT TO INVALIDATE ELECTION. 
No informality in executing the prov~si·ons of the act invalidates 

the election or authorizes the return to be rejected. Failure of the 
commissioners to reach any company or part of .a company or failure 
of any company or- pa·rt thereof to vote, does not invalidate any elec
tions held. 

Sec. 27, Act of 1864, P. L. 990. 

No election is to be invalidated because the Secretary of the Com
monwealth caused the poll books to be sent to the wrong person. 

Sec. 23, Act of ·1864, P. L. 990. 

Zl-CERT.t1IN PROVISIONS OF' ELECTION LA W8 TO APPLY. 
All provisions of the general election laws, so far as applicable, and 

.not inconsistent with, or supplied by this act, apply to the elections 
held under the act. 

Sec. 28, Act of 1864, P. L. 990. 

VIII. 

ELEC'l'IONS BY THE DETACHED VOTERS. 

(a) WHO MAY VOTE. 
When any voters possessing quaUfications of electors and in actual 

military service, and away from their place of residence, less than 
ten in number are members ·Of companies of another State <>r for 
any sufficient cause shall be separated from 1heir companies or shall 
be in any hospital, navy yard, vessel or on recruiting, provost or 
other duty, whether within or without the State, under such cir-
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cu,mstances as to render it improbable that he or they will be unable 
to' be present at the proper place of election on or before the day of 
election, said elector or electors may vote in the following manner. 

Sec. 32, Act of 1864, P. L. 990. 

(b) MODE 0/1' VOTING-. 
A voter, before election day, must deposit his ballot properly folded 

in a sealed envelope, together with a- written ·or printed, or partly 
written and partly- printed statement, containing the name of the 

·voter, the county, township or borough or ward of which he is a ·r·esi
dent and written or printed authority to some qualified voter in the 
election district of which said voter is a resident, to cast the ballot 
contained in the envelope, for him, on the day of said election. The 
statement and o·ath must be signed by the voter and if he be a pri
vate, it must be attested by the commanding or some commissioned 
officer of the company of which he is a member, and of some commis
sioned officer of the 1regiment, if the voter be an officer. If in either 
case, no officers are conveniently acceptable, then the attestation may 
be made by any witness. There must also accompany said ballots, 
an affidavit of the voter taken b;y: some ofilcer, -or in the absence 
thereof, before some other person duly authorized by the laws .of this 
State to administer oaths, that he is a qualified v.oter in the election 
district in which he .proposes to vote, that he is in the actual military 
service of the United States, or of this State, descri;bing the 01rganiza
tion to which he belongs, that he has not sent his ballots to any other 
person or persons tll,an the one in such authority mentioned, that he 
will not offer to vnte a t any poll which may 'be open on · said election 
day, at any place whatsoever and that he is not a deserter arid has 
not been dishonorably discharged from the service and that he is 
now stationed at .................... . .. . . : ........... . .... in the 
State of. . . . . . . . . . . . . . . . . . . . . . . . . The sealed envelope containing 
the ballots, :Statement, authority and affidavit as aforesaid, must be 
sent to the proper person, · having written or printed -0n the outside, 
across the sealed part thereof, th_e words "Soldiers ballot for ...... . 
. . . . . . . . . . . . . . . . . . . . -.. township (borough or ward) in the county of 

" 
Sec. 33_. A1ct of 1864, P. L. 990. 

(c) ELECTIONS IN HOSPITALS, ETC. 
In the case of qualified electors in any hospital, military or naval, 

or in any vessel or navy yard, the above :Statemefi!t and affidavits 
may b~ witnessed and made ~efore any officer of the vessel, navy 
yard or other place in which the voter is, for the time being engaged. 

Sec. 39, Act of 1864, P. L. 990. 
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(d) DELIT!ERY AND COUNTING OF' SUCH VOTES. 
'l'he elector to whom ' such ballots are sent, must on. election day, 

while the polls of the proper distri<:t are open, deliver the envelope 
so received unopened, to the proper election officer. 'l'his officer must 
open the envelope in the presence of ibe election board and if no· ob
jections are made, deposit the ballot therein contained, together with 
the envelope and accompanying papers, Jhe same ns other ballots· are 
clepcsited. The Board must count and canvass the ballot the same 
as any other ballot. The person delivering the vote, may on demand 
of any elector be compelled to te.stify on oath, that the envelope so 
delivered to him is in the same s.tate as when it was received, and 
that the same was not opened or the contents altered in any way by 
him or any other person. 

Sec. 34, Act of 1864, P. I,. 9!:10. 

(e) CH1lLLENGES. 
The right of any person thus o.ffe1·ing to vote, may be challeuged 

for the same causes as if the voter 'vere personally present. 

Sec. 35, Act of 1864, P. I,. 990. 

(f) PENALTIES Ji'OU Nf!JJi'USJNG TO RTWETVE SUCH YOTflJ. 
Any officer, whn refuses 10 receive the envelope and deposit the 

ballot and canvass the same, and any elector who. receives the en
velope and neglects fo pr·esent same to the officers of the election dis· 
trict endorsed on said envelope, subject to fine or imprisonment or 
both. 

Sec. 36, Act ·Of 1864, P. L. !)90. 

(g) PBNALTIES Jr'OR Jr,,tlLSE SWEARING. 
Any person making a false affidavit 1ouching any matter or thing 

provided in the act, guilty of perjury, subject to fine or imprisonment 
or both. · 

Sec. 37, Act of 1864, P. L. ~90. 

TX. 

FOJOIS. 

'l'he Sendai",1· of the Commonweal1h must prepare and fumish all 
blanks necessary to ca1ny ·Out the net and rnnst prepare 1lie foi·mi-;, 
See section" 2H and 28. 

FOUM OF HE'l'UHNS. 
At an election held by the electo1 s of Company . .. ....... , of the 

. .. . ........ regiment of Pennsylvania soldiers, at (naming the place 
where the election is held) 1here were (naming the number in words 

' 
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at length) ...... : .. . , .. votes cas~ for the office of governor, of which 
A B bad .. . ..... votes, C D had : ....... votes ; for senator, ....... . 
votes were cast, of which E F had ......... votes, G H had ........ . 
votes; for rep·roesentatives, . ...... ,. .. votes were cast, of which .l K 
had ........ votes, L M had ........ votes; and in the same manner, 
as t-0 any other officers voted for. · 

At the end of the return, the judges shall certify, in suhstance, as 
follows, giving, if officers, their rank a~d number qf their regiment, 
if privates, ihe number of their regiment and company, viz: · ' · 

A true refurn of the election, held as afor~said, on the . .. .. '. .... 
day of ............. . . :' .. Anno Domini one thousand eighthunefred 
and ....... .- . . . . . . . . . . . . . . . . - · · 
A B, Captain company A, one hundred and thirty-first l'egiment, 

Pennsylvania volunteers. J 
E D, company A, one hundred .and thirty-first regiment, Pennsyl

vania volunteers. 
E F, company A, one hundred and thirty-first regiment, Pennsyl

vania volunteers. 
Judge of el.ectiou. 

Attest, 
J K, 
L M, Clerks. 

PORM OF STATEMENT AND AU'l'HORl'l'Y '.l,'O BIG USED BY 
DE'l'ACHED VOTERS AS PEH SEC'l'ION· 33 OF THJD ACT OF 
1864, P. L. 990. 

This fouu does not appear in the act, hut has been used and 
adapted at elections held. It is taken from Purdon's Digest, Vol. 2, 
Page 1373. Note. · ' " 
·' ·1, ......................... . . .. . .. ... . : .. . ... _ ...... , do hereby 
state, that I am a qualified elector of the· Commonwealth of Penn
sylvania, now in actual military service, under the requisition of 
the President of the United States, ....... . .. . . . ... . .... . ........ . 
and as such, absent from my place of residence, which is in ......... . 
. . . . . . . . . . . . . . . . . . . . . , . in ................. . . ~ ·: .. ... .... county, in 
the . saiu Commonwealth of Pennsylvania; heiug .... . ........... . . 
. . . . . . . . . . . . in 'I.lie .. . ......... regiment of ......... .. . solcliers, and 
heing now in .. · ....................... .. ... , and for sufficient ancl 
legal cause separated from my proper company, on ............. . 
. . . . . . . . . . . . . . duty, under such circumstances as •rerider it probable 
that I will be unable to join. my said company, or to be present at 
my proper place of e)ection on the .......... day of .......... . .... . 
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next, there bei~g less than ten in number of such electors i~ the said 
............................ at ............................ And 
I, the said ............................................ ~ · .. :· ... , do 
herebv authorize and emp·ower .............................. · . · . 
being~ a qu~lified voter in 1he election district aforesaid, of which. I 
am a resident, to cast the ballots contained in the envelope hereof, · 
for me, on the day of the .election aforesaid. 

Signed by me in witness thereof, at ............................ . 
on the .......... day of .................... in the year one thousand 
nine hundred and . .. .................. . 

Attested by me, ........................... . ..... · · . · · · · · · · · · ·, 
................ , ........... of ............... . ....... . ... . 

FORM OR AFFIDAVIT TO BE USED BY DETACHED V01'ERS 
AS PER SECTION 33 OF THE AC'r OF 1864, J?· I .... 990. 

'fhe act does not prescribe the form of the affidavit but the follow
ing ;form has ·been used in prior elections. It appears in Purdon's 
Digest, Vol. 2, Page 1373, Note. 

I the aforesaid ....................................... _ ....... , 
<lo swear that I am a qualified voter in the eleetion district afore
said, in which I propose to vote, that I am in the aetual military 
service of the United States, in .............. of the ............... . 
regiment of .......................... soldiers; that I have not sent · 
my ballots to any other person or persons than the said ......... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . in the aforesaid authorjty 
mentioned; that I will not offer to vote at any poll which ma;r, be 
opened, on the aforsaid election day, at any place wh:atsoever·; that 
I am not ,a deserter, that I have not been dishonorably dismissed 
from the service, and that I am now stationed at ..... : ........... . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . in the state 
of ........................................ . 

Sworn and subscribed by the said ............................ , 
before me, .. . ........ ,. ... . : ............. of .... .......... ,. .. , .. in 
the ... ,. ............ regiment of .... . ..... . .... . .. .... :'. .... soldiers 

Jn witness whereof, I ham hereunto set my haud, at. ............ . 
. . . . . . . . . . .. . . ... , in the state of ................ . · ...... : .... , the 

............. day of .......................... , one . th~u~and nine 
hundred............... .. ........... · 
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FORM OF CERTIFICATE OF OATH OF .JUDGES AND CLERKS. 

We, AB, C D and, E F, j.udges of tais election, and_ J Kand L M, 
clerks there(>f, do each severally swear (or affirm), that we will duly 
perform the duties of judges and clerks of said election, severally · 
.acting ~s above set forth, accr,rding to law, and fo the best of our 
abilii;ies, and that we will studiously endea¥or to prevent fraud, 
dece~t, .or abuse, in· .conducting the same. 

J K, 
L M, Clerks. 

.AB, 
CD, 
E F, JQdges. 

I hereby certify, that C D, E F, judges, and J K and I, M, clerks, 
· wer~ before proceeding to take any votes at said election, first duly 

sworn, or affirmed, as aforesaid. Wimess my hand this ......... . 
day of. ·. ~ ...... ·~ . ·, .. . .... . .. , A;nno Domini one thousand niae bun- ' d 

dre<l anfl. : .... ~ ... · ............... . ... , . . ... ·. . ~!· ·· 

AB, Judge of eledion. ' 
. ·' 

I certif,r th.at A n, judg·e aforesaid, w1as . also _so S'Yorn (or af-
firmed) b,y: me. Witness my hand, the date before written. 

· J K, Clerk of election. ' 

FORM OF POLL-BOOK. 

Poll,b,ook of the election, held on ihe. Tuesday _next foUQ·wing the 
first Monday in JS'ovembei·,. on~ thousand nine hundred and .... , ... , 
(or other election day, as t,he case .may be), by the qualified elector.s 
of ..... · ....................... county (or city), St~te of . Pennsyl- , 
vania, in company ... ,, ... . ., -of the .... . .... . regiment of Pennsytl-. · 
vania v())_un .te~rio; . (or as the case may be), .held. at (naming the place, 1 

post, or hospital), A B, C D and E F, being duly elected as judges ~ 
of said eleclion, were sever·ally sworn, or .affirmed, as p~r certi:ticates · 

herewitp, ., ~_etnrned. ,· .. , , . . '.' . 
. Number and names of the electors votmg, and tlie1r .. county, ~1ty, 

~~r?'igh, town~bip, wnrd, or_ p_recin~t,, ~f 1,esi?enc~ _:" , ,. , . 
No. 1. A- B;:·: . . .. . ... county of ...... . ... , township of_. ...... ·.: . ~ 

.-:: ' .~,: • .. ·{\ ..... ~ · . - : .~ . - ·· -. . '1 ~ ,. ,. .. '. • .- .. 
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No: 2. CD, .• ,,, ., , '. .county of.,,, ...... , township of .. ····:···· '''' 
It is hereby certified :1Jlat th•e number of electors for ........... . 

. . . . . . . . . . . . . . . : ...... county, Pennsylvania, voting at this election, 
am."ounts to ..... ... ... · ... ... . 

A B I Judges 
C D · ~ of 
E F j election. 

Attest: 
J K, 
JJ M, Clerks. 

FORM OF AUTHORIZATION TO BE USED BY A PERSON WHO 
WISHES TO HAVE HIS OCCUPATION OR POLI~ TAX PAID 
BY ANOTI;£ER. 

I, ..................... ~ .... . .................. ·.· .... , do hereby 
:State, that I a:m a citizen of !he Commonwealth of Pennsylvania, 
now in actual military se1vice, llnder a requisition from the Presi
dent of the United States or by the autho'rity ·of this Commonwealth, 
and as such, absent from my place of residence, which is in ......... . 
. . . . . . . . . . . . . . . . . . . . . . . . , in .. .. . .. ............... county, in said 
Commonwealth of Pennsylvania, being (here state whether non-com· 
missioned officer, private or commissioned officer) in the ......... . 
regiment, or other military organization of. .... .. ...... ...... .. . 
soldiers and I, the said ...................................... do 
hereby authorize and empower .................. , ............... . 
of the ............. . ... .. ..... .. (here state borough, city, town or 
township), ........................ county, to pay the tax provided 
by Section 40 of the Act of August 25, 1864, entitled "An act to 
regulate eiections by soldiers in actual military service," or any 
o1he1' poll 1or occupation tax,' against me assessed, and to receive a 
tax receipt for the same. 

Signed by me at ..... , .... . . .......... ... . .... on the ......... . 
day of ... .......... . ...... in the year one thom;;and nine hun1lred · 
and sixteen. 

Witness ........................................ . .. .......... . 
. . . .. . . . . . . . . . . of ........ . . ..... . .... (here state military rank and 
organization of witness . .) 

(N. B.) Jn oinler to .enable an elf'cto1· 1o vote, the tax mn~t bP 
assessed at least two months and paid at least one month before' the 
.election. 
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'l'he voter, before depositing ballot in ballot box must fill in the 
following spaces: 

County, . .................. : ........ . 
City, Borough or Township, .................................. . 
Ward, ............................. . 

'l'he third line must be filled in if voter resides in a City com
prising more than one Congressional, Senatorial or Legislative Dis
trict. 

No. 871. 

AN ACT 

To regulate elections by soldiers in actual militnry service. 

Section 1. Be it enacted by the Senate and House of 
Representatives of the Commonwealth of Pennsylvania 
in General Assembly met:, and it is hereby enacted by the 
authority of the S(J,'tne, 'l'hat whenever any of the quali
fied electors of this Commonwealth shall be in any actual 
military service, under a requisition from the Presi
dent of the United States, or by the authority of this 
Commonwealth, and as such, absent from their place of 
resideitce, on the days appointed by law for holding the 
general or presidential elections within this State, or 
on the days for holding special elections, to fill vacancies, 
such electors shall be entitled, at such times, to exercise 
the right of suffrage, as fully as if they were present at 
their usual places of elections, in the manner hereinafter 
prescribed, and whether, at the time of voting, such elec
tors · shall be within the limits of this State, or not; · 
and the right of. voting shall not be affected, in any 
manner, by the fact of the voter having been credited to 
any other locality than the place of his actual. residence, 
by reason of the payment to him of local bounty by such 
other locality. · · · 

Section 2. A poll shall be opened in each company, com
posed in whole or in part, of Pennsylvania soldiers, at _ 
the q~arters of the captain, or other officer thereof, and 
all electors, belonging to such company, wbo shall be 
within on~ mile of such quarters, on the day of election~-, 
and not prevented by orders of their commanders, or 
proxfrnity of the enemy, from returnin:¥. to_theirc ori1pahy · 
qnarters, shall vote at such ,poll, and ~t no other place; 
officers, other than those of a company, and other voters, 
detached and absentfrorri their compa11ies, or in any mil
itary or navill hospital, oi· in ariy vessel, or navy yard, 
may vote at such other polls as may be most convenient 
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for them; and when there shall be ten, or more, voters 
at any place, who shall be unable to attend any company 
poll, or their proper place of election, as aforesaid, the 
electors present may open a poll, at such place as they 
may select and certify in the poll-book, which shall be a 
record of the proceedings at said election, substantially, 
in manner and form, as hereinafter directed. 

Section 3. The polls shall be opened as early as practi
cable on said day, and remain open at least three hours, 
and, if necessary, in the opinion of the judges of the elec
tion, in order to receive the votes of all the electors, 
they may keep the polls open until seven o'clock in the 
afternoon of said day; proclamation thereof shall be 
made at, or before, the opening of the polls, and one 
hour before closing them. 

Section 4. Before opening the poll, on the day of elec
tion, the electors present, at each of the places aforesaid, 
shall elect, viva voce, three persons, present at the time, 
and having the qualifications of electors, for the judges 
of said election, and the judges, so elected, shall then 
appoint two of the persons present, who shall be quali
fied, to act as clerks of said election; and the judges shall 
prepare boxes, or other suitable receptacles, fo1:'° the bal
lots. 

Section 5. Before any votes shall be received, said 
judges and clerks shall .each take an oath, or affirmation, 
that he will perform the duties of judge, or clerk, (as 
the case may be), of said election, according to law, 
and to tl).e best of his abilities, and that he will studious
ly endeavor to ·prevent fraud, deceit, or abuse, in con
ducting .the same, which oath, or affirmation, any of 
the said judges, or clerks, so elected, or appointed, may 
administer to each other ; and the same shall be in writ
ing, or partly written and partly printed, and signed by 
said judges and clerks, and certified to by the party ad
ministering same, and attached to, or entered upon, the 
poll-book, and there signed and certified, as aforesaid. 

Section 6. All elections shall be by ballot, and the 
judges of elections may, and upon challenge of any vot
er, shall examine, under oath, or affirmation, the appli
cant to vote, (which oath, or affirmation, any of said . 
judges may administer), in respect to his right to vote, 
and his qualifications to vote in the particular ward, pre
cinct, city, borough, township, or county of this State 
in which he claims residence; and before receiving any 
vote, the judges, or a majority of them, shall be satisfied . 
that such applicant is a qualified voter of such place. ' 

Section 7. Separate poll-books shall be kept, and sep
arate returns made, for the voters of each city, or coun
ty; the poll-books shall name t_he company and regiment 
and the place, post, or hospita~, in which such electio~ 
is held; the county and township, city, borough ward 
precinct, or election district of each :voter sha1i be en~ 
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dorsed opposite his name on the poll-books; each clerk 
shall keep one of said poll-books, so that there may be 
a double list of voters. 

Section 8. Each ticket shall have written, or printed, 
or partly ·written and partly printed thereon, the names 
of all the officers which may properly be voted for, at 
said ·election, for which the said elector desires to vote . 

. Section 9. That the judges, to whom any ticket shall 
be delivered, shall, upon the receipt thereof, pronounce 
with .an audible voice, the nru;me of the elector, and jf 
no objection is made to him, and the judges are satis
fied ,that said elector is a citizen of the United States, 
and legally entitled, according to the constitution and 
l.aws of this State, to vote at said election, shall imme
diately put said ticket in the box, or other receptacle 
therefor, without inspecting the names of persons voted 
for ; and the clerks shall enter the name of the elector 
on the poll-book of his county, ward, precinct, city, bor
ough, or to'wnship, and county of his residence, sub
stantially, in · pursuance of the form hereinafter given. 

Section 10. At the close of the polls, the number of 
voters shall be counted and set down at the foot of the 
list of voters, and certified and signed by the judges, 
and attested by the clerks. 

Section 11. After the poll-books are signed, the bal
lot-box shall be opened, and the tickets, therein con
tained, shall be taken out, one at a time, by one of the 
judges, who shall read distinctly, while the ticket re
m.ains in his hand, the name, or names, therein contain
ed, for the several officers voted for, and then deliver it 
to the second judge, who shall examine the same, and 
pass it to the third judge, who shall string the vote for 
each county, upon a separate thread, and carefully pre
serve :the same; the same method shall be pursued,. as 
to each ticl.rnt taken out, until all the votes are counted. 

Section 12. Whenever two or more tickets shall be 
found, deceitfully folded, or rolled togethet', neither of 
s_uch tickefa shall be counted; and if a ticket shall con
tain more than the proper number of names, for the 
same office, it shall be considered fraudulent, as to all 
of the names designated for that office, but no further. 

Section 13. As a check in · counting, each cJerk_ shall 
keep a tally list for each county, from which votes shall 
have been received, which tally list shall constitute a 
part of the poll-book. 

Section 14. After the examination of the tickets shaH 
be completed, the number of votes for each . person, in 
the county p.oll-books as aforesaid, shall b~ enumerated, 
under. the-inspection of the judges, and set down as here
inafter provided, rn the form of the poll-book. -.: 

Sectibn J 5. The following shall be substantially the 
form of the poll-books, .to be kept by the judges and· 
clerks of the election, :filling in the blanks carefully: 

4--6-1917 
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Poll-book of the election, held on the second Tuesday 
of October, one thousand eight hundred and , 
(or other election day, as the case may be), by the 
qualified electors of county, (or city), State 
of Pennsylvania, in company , of the regi-
ment of Pennsylvania volunteers, (or as the case may 
be), held at (naming the place, post, or hospital), A 
B, C D and E F, being duly elected as judges of said 
election~ and JK and L M, being duly appointed as 
clerks of said election, were severally sworn, or affirm
ed, as per certificates herewith returned-

Number and names of the electors voting, and their 
county, city, borough, township, ward, or precinct, of 
residence: 

No. 1, AB, 
No. 2, CD, 

county of 
county of 

, township of 
, township of 

It is hereby certified that the number of electors for 
county, Pennsylvania, voting at this election, 

amounts to 
AB, ! Judges 
CD, of 
E F, electio11. 

AUest: 
J K, 
L M, Clerks. 

Form of certificate of oath of judges and clerks: 
We, A B, C D and E F, judges of thiR election, and J K 
and L. M, clerks thereof, do each severally swear, (or 
affirm), that we will duly perform the duties of judges 
and clerks of said election, severally acting as above set 
forth, according to law, and to the best of our abilities, 
and that we will studiously endeavor to prevent fraud 
deceit, or abuse, in conducting the same. 

,J K, 
L M, Clerks. 

AB, 
CD, 
E F, Judges. 

I hereby. certify, that C D, E F, judges, and ,J K and 
L ~' clerl~s, were, before proceeding to take any votes at 
said election, first duly sworn, or affirmed, as aforesaid: 
Witness my hand this day of 
Anllo Domini one thonsand eight hnndred and 

A B, Judge of election, 

l certify that A. B judge aforesaid, was also so swoi·n 
(or al'firnwd) by 1111'. "\Vitnesf.; my lrnn<'I, the date before 
written . . 

J. K, Cle1·k of l'le<'j ion. 



No. 6. OPiNIONS OF THE AT'L'ORNEY GENERAL. 

Section 16.- A return, in writing, shall be made in 
each poll-book, setting forth in words, at length, the 
whole number of ballots cast for each office, (except 
ballots rejected), fhe name of each person voted for, and 
the number of votes given to each person, for each differ
ent office; which return shall be certified as correct, sign
ed by the judges,_ and attested by the clerks; such return 
shall be substantially as follows: 

At an election held by the electors of company , 
of the _ regiment of Pennsylvania soldiers, at 
(naming the place where the election is held) there 
were (naming the number in words, at length) 
votes cast for the office of governor, of which A B had 

votes, 0 D had votes; for senator, 
votes were cast, of which E F had votes, G H had 

votes; for representatives, votes were 
cast, of which J K h_ad votes, L M had ' 
votes; _ and in the same manner, as to any other officers 
voted for. 

At the end of the return, the judges shall certify ih 
substance, as follows, giving, iL officel'.s, their rank and 
number of their regiment, if privates, the number of 
their regiment and company, viz: 

A true return of the election, held as aforesaid, on 
the day of , Anno Domini one thousand 
eight hundred and 
A B, Captain company A, one hundred and thirty,first 

regiment, Pennsylvania vol nuteers. 
0 D, company A, one hundred and thirty:first regi· 

me:irt, Pennsylvania volunteers. 
E F, company A, one hundred and thirty-first regi-

ment, Pennsylvania volunteers. , / 

Attest, 
Judge of election. 

JK, 
L M, Clerks. 

Section 17. After canvassing the votes, in manner 
aforesaid, the judges shall put, in an envelope, one of 
the poll-books, with its tally list, and return -of each 
city, or ~01inty, together with the tickets, and transmit 
the same, pfoperly sealed up, and directed, through the 
nearest post office, 'or by express, -as soon as possible 
thereafter, to the prothonotary of the court of com
mon pleas, of the city, or county, in which such electors 
would have voted, if not in the military service afore
said (being the city or county for which the poll-book 
was'kept), and the other poll-book, of said city, or coun
ty, enc~o~ed i:n an envelope, and ~ealed as afore~aid, 
and . properly directed, shall be delivered to one of the 
commissioners, ,hereinafter provided for, if such com
missionel' calls for the same_ in t~n days, and if not so 
calied for, the same ·shall be trarismiffod by maiJ, (ir · 
by express, as soori as possible · thereafter, to the secre· 
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tary of the commonwealth, who shall care{ully preserve 
the same, and on demand of the proper prothonota~·y, 
deliver to said prothonotary, under his hand .and official 
seal, a certified copy of the return of votes, so t .rans
mitted to, and received by, him, for sa.id city, · or coun~ 
ty, of which the demandant is prothonotary. , 

Section lR It shall be the duty of the prothonotary 
of the county, to whom such returns shall be niade, to 
deliver, to the return judges of the same county, a copy, 
certified under his hand and seal, of the return of votes, 
so transmitted to him by the judges of the election, 
as aforesaid, or as officially certified by the secretary 
of the commonwealth, as aforesaid, to said prothono: 
tary. 

Section 19. The return judges, of the several counties,, 
shall adjourn to meet at the places, now directed by 
law, on the third Friday, after any general or presi
dential election, for the purpose of counting tlie sol
diers' vote; and when two or more counties are connect
ed in .the election, the meeting of the judges from each 
county, shall be postponed, in such case, until the Fri-
day following: · 

Section 20. The return judges, so met, shall include, 
in their enumeration, the votes so returned, and ther~
upon shall proceed, in all respects, in the like manner 
as is provided by law, in cases where all the votes shall 
have been given at the usual place of election: Provided, 
That the several courts of this commonwealth shall have 
the same power and authority, to investigate, and deter
mine, all questions of fraud or illegality, in relation to 
the voting of the soldiers, as are now vested in said 
courts, with regard to questions of fraud and illegality, 
arising' -from the voting of persons, not in inilitary ser
vice, under the present laws relating thereto. 

Section 21. In elections for electors of President and 
Vice President of the United States, it shall be the duty 
of the secretary of the commonwealth, to lay before 
the governor all returns, received by him, from any 
election, as aforesaid, who shall compare the same with 
the county retums, and add thereto all such returns as 
shall appear, on such comparison, not to be contained in 
said county returns, in every case, where said military 
1·eturns, for such counties, shall have been received by' · 
said secretary, at a period too late for transmitting tbeni 
to the proper prothonotary, in time for the action of 
the judges of the said counties. _ · 

Section 22. All said elections shall be subject to con
test, in the same manner as is now provided by law; and 
in all cases of contested elections, all legal retums 
which shall have been bona fide forwarded by said judges'. 
in 1.be manner hereinbefore prescribed, shall he counte<l 
and estimated, although the same · may not · '11ave ar
rjved, or been received by 'the proper officers, to be 
counted and estimated, in the manner herein.~fore di-, 



No. l'L OPINIONS OF THE ATTORNEY GENERAL. 

rected~ . before issuing the certificates of eiectioii, to the 
persons appeadng to have a majority of the votes then 
received, arid the said returns shall be subject to all such 

· objections, as other returns are liable to,' when received in due time. · 
Sectionf3. It shall be the duty of the secretary of the 

commonwealth to cause to be printed a sufficient number 
of copies· of this act, with such extr;acts from the geri
era.l . election law, as shall be deemed impo1·tant to ac
company the same, and blank forms of poll-books, with 
.tally lists and returns, as prescribed in this act, which, 
with the necessary postage stamps, to defray expenses 
and postage on returns, shall, in sufficient time, before 
any such election, be forwarded, by said secretary, at 
the expense of the commonwealth, by commissioners, 
or otherwise, as shall be deemed most ceitain to insure 
delivery thereof, to the captain, or commanding officer, 
of each company, or in case of detached voters, to the 
officer having charge of the post, or hospital, who shall· 
retain the same until the day of election, and then de
liver the same to the judges elected, as provided in this 
act: Provided, That no election shall be invalidated, by 
reason of the neglect, or failure, of the said secretary 
to cause the delivery of said poll-books to the proper 
persons, as afm•esaid. 

Section 24. That for the pmpose of more effectually 
carrying out the provisioni;r of this act, .the ' governor 
shall have po,ver to appoint and commission, under the 
great · seal of the commonwealth, such number of com
'missioners, having the qualifications of an elector, in this 
state

1 
as he shall deem necessary, not exceeding · one to 

.each regim'ent of Pennsylvania soldiers, in the service 
of this state, or of the United States, and shall apportion 
the work among the commissioners, and supp]'j ·· such 
vacancies as may occur in their number. Such com
missioners, before they act, shall take and subscribe an 
o·ath or affirmation, and cause the same to be filed with 
the secretary of the commonwealth, to the following: "I 
------- appointed commissioner, under the act 
to regulate elections by soldiers in actual military ser
vice, do solemnly swear (or affirm), that I will support 
the constitution of the United States, and the com
monwealth of Pennsylvania, and impartially, fully and 
without reference to political preferences, or results, 
perform, to the best of my lmow_ledge and ability, the 
duties imposed on me by the said act; and that . I will 
studiously endeavor to prevent fraud, deceit and abuse, 
not only, in the elections to be held, under the same, 
but in the returns thereof." And if any commission
er appointed l;>y, or under, this act, shall knowingly 

.. vi~late his duty, or knowingly omit, or fail, to do his 
"duty, under this act, or vi~late an~ p~rt of his oath, 
or affirmation, he shall be llable to md1ctment for per
jury, in the proper county, and, upon conviction, shall 
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be punished by a fine, not exceeding one th~usand dol
lars, or imprisonment in the penitentiary, at labor, not 
exceeding one year, or both, in the discretion of the 
court. 

Section 25. It shall be the duty of such commission
ers to deliver, as far as practicable, at least four of the 
copies of this act, and other extracts of laws, publish
ed as hereinbefore directed, and at least two blank 
forms of poll-books, tally lists and returns entrusted to 
them, as mentioned in the twenty-third section of this 
act, to the commanding oflicers of every company, or 
part of company, of Pennsylvania soldiers, in the actual 
military, or naval, service of the United States, or of 
this state; and to make suitable arrangements and pro
visions for the opening of polls, under this a~t; it shall 
also be the duty of said commissioners, as soon as prac
ticable, after the day of election, to call upon the judge's 
of the election, and procure one poll-book, containing 

. the returns of the election, and safely to preserve the 
same, not only from loss, but from alteration, and deliv
er the same, without delay, to the secretary of the com
monwealth. 

Section 26. Said Commissioners shall receive, in full 
compensation for their services under this act, ten cents 
per mile, in going to and returning from their respective 
regiments, estimating the distance of travel by the us
ually traveled route; and. it is hereby made the duty 
of the auditor general and state treasurer to audit and 
.pay the accounts therefor, in the same manner as other 
claims are now audited and paid, by law; all command• 
ing and other officers are requested to aid the commis
sioners, , herein appointed, and to give them all . proper 
facilities, to enable them to carry out the design and 
intenti.0~1 of this act. 

Section. 27. No mere informality in the manner of cai:
rying out, or executing, any of the provisions of this act, 
shall invalidate any election held under the same, or 
authorize the return thereof, to be rejected or set aside; 
nor shall any failure, on the part of the commissioners, 
to reach or visit any regiment or company, or part of 
company, or the failure of any company, or part of 
company, to vote, invalidate any election which may be 
held under this act. 

Section 28. The several officers, authorized to conduct 
such. election, shall have the like powers, and they, as 
well as other pe1·sons, who may attend, vote, or offer 
to vote, at such election, shall be subject to the like pen
alties and restt·ictions as are declared or provided in 
the case of elections, by the citizens, at their usual places 
of election ; and all of the provisions of the general elec
tion laws of this state, fi10 far as applicable, and not in
consistent with the provisions. of this act, nor supplied 
thereby, shall apply to all elections held under this act. 
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. . Section 29. No compensation shall be allowed to any 
Judge or clerk, under this act. . . 
. , Secti.on 30. When the sheriff of any city or county -shall 
issue his.proclamation for an election,.for a pr~sidential, 
congressional, district, city, county or state election, un
(1.er the laws of this state, he shall transmit, imme
diately, copies thereof, to the field officers and senior 
captains in the service aforesaid, from said city or 
county. 

Section 31. 'l'he sum of fifteen thousand dollars, or so 
much thereof as may be necessary, is hereby appropriat
ed from the general revenue, to be paid upon the order 
?f the secretary of the commonwealth, to carry this law 
mto efiect. 

Section _ 32. When any of the electors mentioned i.n 
the first section of this act, less than ten in number, 
shall be members of companies of another state or ter
ritory, or, for any sufficient and legal cause, . shall be 
separated from their proper company, or shall be in any 
hospital, navy yard, vessel, or ou r- recruiting, provost, 
or other duty, whether within or without this state, un
der such circumstances as s1:tall render it probable tliat 
he, or they,' will be unable to rejoin their proper com
pany, or to be present at his proper place of ·election, 
on or before the day of the elections, therein mention
ed, said elector, · or electors, shall have a right . to vote 
in the following manner. . . , 

Section 33. The voter, aforesaid, is hereby authorized, 
before the day of election, to deposit his ballot, or bal
lots, properly folded, as required by the general election 
laws of tlii.s State, or otherwise, as the voter may choose, 
in a sealed envelope,, together with a written or printed, 
or partly written and partly printed, statement, con
~aining the name of the voter, the county, township, bor
ough or ward, of which he is a resident, and a written 
or printed authority, to some qualified voter in the elec
tion district, of which said voter is a resident, to cast the 
ballots, contai11ed in said envelope, for him, on the. day 
of said election. Said statement and authority . to be 
signed by the said voter, and attested by the . command
ing, or some commissioned, . officer of the company, of 
which he is a member, in the case of a private, and of 
some commissioned officer of the regiment, in the case 
of an officer, if any of such officers are conveniently 
accessible, and if otherwise, then by some other witness ; 
and there shall also accompany said ballots, an affidavit 
of said voter, taken before some one of the officers afore
said and in the absence of such officers before some othe1· 
pers~n duly authorized to adm.inister oat~s, by any I.aw 
of this state, that he is a quahfied voter ;m the election 
district in which he proposes to vote, that he is in the 
actual military service of the United States, or of this 

· state, describing the organization to which he belongs, 
that he has not sent his ballot to any other person or 
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persons, than the one in such authority mentioned, that 
he will not offer to vote at any poll, which may be open
ed OII said election day, at any place whatsoever, and 
that he is not a deserter, and has not been dishonorably 
dismissed from the service, and that he is now 1station
ed at , in the state of . Said sealed 
envelope, containing the ballots, statement, authority 
and affidavit as aforesaid, to be sent to the proper per
son, by mail or otherwise, having written or printed on 
the outside, across the s.ealed part thereof, the words, 
"soldier's ballot for township, · (borough or 
ward), in the county of · , 

Section 34. The elector, to whom such ballot shall be 
sent, shall, on the day of election, and whilst the polls 
of the proper district are open, deliver the envelope, so 
received, unopened, to the proper election officer, who 
shall open the same, in the presence of the election board, 
and deposit the ballots therein contained, together with 
tbe envelope, and accompanying papers, as other ballots 
are deposited, and said board shall count and canvass the 
same, in the same manner as other votes cast at said 
election; and the person delivering the same may, on 
the demand of any elector, be compelled .to testify, on 
oath, that the envelope so delivered by. him, is in the 
same state as . when received by him, and that the same 
has not been opened, or the contents thereof changed, or 
altered, in any way, by him, or any other person. 

Section 35. The right of any person, thus offering to 
vote at any such election, may be challe11gefl, for the 
same cause, that it could be challenged, if 11e...were per
sonally present, arnl for no other reason or cause. 

Section 36. Any officer of any general, or special, elec
tion, in this state, who shall refuse to receive any such 
envelope, and deposit such ballots, or to count and can
vass the same, and any elector who shall receive such 
envelope, and neglect or refuse to present the · same, fo 
the officers of the election district, endorsed on the said 
envelope, shall be guilty of a misdemeanor, and on con
viction thereof, shall be punished by imprisonment, in 
the state prison, not exceeding one year, and by fine not 
exceeding five hundred doHars, or either, or both, in the 
discretion of the court. 

Section 37. Any person, who shall wilfully and cor
ruptly make and subscribe any false affidavit, or make 
any false oath, touching any matter m· thing provided 
int.his act, shall be dee1.11e~ gnilty of wilful and corrupt 
pei·Jmy, and upon conv1ct1011 thereof, shall be punished 
by irn prisonment, i11 the state penitentim-.r, not exceeding 
fhe yem·s, and by fine not exceeding one thousand dol
lars, .or by either, or both, in the discretion of the court. 

Section 38. 'l'hat it shall be the duty of the secretary 
of the commonwealth to prepare the necessary blank 
forms, to carry out the provisions of this act and to 
furnish the same for the use of the persons so 'engaged 
in the military servic~ ~: "--7.,.-' ,"" 
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Section 39. In case any qualified elector, in military 
service af~resaid, may be in any hospital, military or 
naval, or m any vessel, or navy yard, the statements 
and affidavits, iri. this act mentioned, may be witnessed 
by, and made before, any officer of the vessel, navy 
yard, or other place, in which said voter is, for the time 
being, engaged. 

Section 40, lt !;hall be the duty of every assessor, 
within this commonwealth, annually, to assess and re
turn, in the manner now required by law, a county tax, 
of ten cents upon each and every non-commissioned offi
cer and private, and the usual taxes upon ernry Com
missioned officer, known by them to be. in the military 
service of the United States, or of this state, in the 
;irmy; and when any omission shall occur, the omitted 
names shall be added, by such assessors; to the assess
ments and lists of voter, on the application of any citi
zen of the election district, or precinct, wherein such 
soldier might, or would have a right to vote, if not in 
such .service, as aforesaid; and such non-commissioned 
officers, and privates, shall be exempt from all other per
sonal taxes, during their continuance in such service; 
and said assessors shall, in each and evory case, of such 
assessed soldier, or officers, without fee, or reward, 
therefor, give a certificate of such regular, or additional, 
assessment, to any citizen of the election district, or 
precinct, who may, at . any time, demand the same; and 
upon the presentation thereof, to the tax collector of 
said district, or the treasurer of the said county, it shall 
be the duty of such officer to receive said assessed tax, 
of, and from, any person offering to pay the same, for 
the · soldier, or officer, therein named, and to endorse, 
upon such certificate, a receipt therefor, and it shall also 
be the duty of said collector, or county treasurer, to re
ceive said assessed tax, from any person who may offer 
to pay the same, for a~y of said officers, or soldiers, with
out requiring a certificate of assessment, when the name 
of such person shall have been duly entered upon the 
assessment books, and tax duplicates, and give a re
ceipt therefor, to such person, specially stating, therein, 
the name of the soldier, or officer, whose tax is thus 
paid, the year for which it was assessed, and the date of 
the payment thereof; which said certificate and receipt, 
or receipt, only, shall be prima facie evidence, to any elec
tion board, provided for by this act, before which the 
same may be offered, of the due assessment Qf said tax, 
against, and the payment thereof by, the soldier, or offi
cer, therein named, offering the same, a8 aforesaid; but 
said election board shall not be thereby precluded from 
requiring other proof, of the right to yote, as specified 
by this act, or the general election laws of this common
wealth · and if any of said assessors, collectors, or treas
urers, ~hall neglect, or refuse to comply with the pro-
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visions of this section, or to perform any of the duties, 
therein enjoined upon them, or either of them, he, or 
they, so offending, shall be considered and. adjudged 
guilty of a misdemeanor in office, and .shall, on convic
tion, be fined, in any sum not less than twenty, nor more 
than two hundred, dollars: Provided, That the addi
tional assessments, required to be made by the above 
section, in the city of Philadelphia, shall be made, 
on application of any citizen of the election district, 
or precinct, thereof, upon oath; or affirmation, of such 
citizen, to be administered by the assessor, that such 
absent soldier is a citizen of the election district, or 
precinct, wherein such assessment is required, by such 
citizen, to be made. 

Section 41. This act shall not apply to the election of 
members of council, or to ward and division officers, 
in the city of Philadelphia. 

HENRY C. JOHNSON, 
Speaker of the House of Representatives. 

JOHN P. PENNY, 
Speaker of the Senate. 

Approved-The twenty-fifth day of August, Anno 
Domini one thousand eight hundred and sixty-four. 

A. G. CURTIN. 
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OPINIONS TO THE SECRETARY OF THE COMMON
WEALTH. 

SCRANTON WORKERS' CO-OPERATIVE ASSOCIA'.rJON. 
'l'hc fees for incorporating this association are $25 -anc.l ten cents for each unc 

)mndred words contained in the articles of association. The Association may issue 
two clµsses. of stock, permanent and ordinary, which must he stated in the articles 
of association. Such association must pay the usual bonus of one-third of one per 
cent. upon the amount of its authorized capital before it can be incorporated. 

Office of the Attorney Gen~ral, 
Harrisburg, Pa., May 20, 1915. 

J ·ohn F. Wh·ilworth, E:::q., Corporation Clerk, Harrisburg~ Pa. 

Sir: I have your favor ·of the 12th inst. In re Scranton Workets 
Co-operative Association, asking (1) 'l'he amount of fees collectible 
by the State on inc-0rporation of tl1e above association, (2) Whether 
the articles should not state Horne t1111ounl iu Clam;e l V whete the 

· capital stock is to vary from time to I i111e and (:l) Whether a bom1H 
is not collectible on ;;11eh a rnuuu t 1111de1· the Bonm; Act of 1889. 

(1). The act of Avril '.!7, 1871 , P. j" 242, as ameuded by the Act 
of Marc·h 28, 1873, P. L. 53, fixing the fees of the Secretary of the 
Commonwealth, for Ute TJ:::e of the Stal e, vrovidiug that a fee of $25.00 
shall be chargetJ J'o1· "i us·h·11n1eut i1H.:orpon1liug any C'o:rnµa.uy or as
sociation." . 

'l'he Act of Juue 7, 1887, P. L. 3G5, which authorizes the iucor:por
atiou of cooperalive assodations such as this, provides in Sectiou 2 
that the Seeretary of State ·shall be paid for filing, recording and cer
tifying sud1 nrtif'IPs of association at the rale of ten cents for eaeh 
oue lnmdred words conl ained in said articles. 

You ·are, therefore, adviced that the fees collectible uy tile Secre
tary of the C0mmonweallh, fo1 · the_ use of the State, on the i11cor
poration of said associalion, a11e $25.00, and ten cents for each one 
hundred words contained in said articles. 

(2). The Act of June 7, 1887, permits the issue b.v sueh coopera
tive a:ssociation of two classes of stock, the 1cne known as "per
manent" which is not withdrawable wben issued, and the other known 
as '''ordinary" which may be repaid 10-r withdrawn and may, there
fore, vary from time _to time. If the association elects to issue only 
"perm.anent" stock ihe Articles of Assnciation should state the 
:unouilt of its authorized capital. If both kinds of stock are pro
vided for, the Articles sh.ould so state and set forth the amount of 

each class authorized. 
( 61) 
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(3) Cooperative associations incorporated under the Ad of June 
7, 1887, .are not excepted from the provisions of the Act of May 2, 
1899, P. L. 189, re(juiring the payment of a bonus of ·one-third of one 
per cent. upon the amount of the authorized capital stock of corpora
tions the1 eafter created. 

You are, therefore, advised that 8uch bonus is oollectible on the au
thorized capital •stock of such cooperative association before it can 
be incorporated. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
A tt•orney General. 

CONSTITUTIONAL AMENDMENTS. 

A resolution proposing a co~stitutional amendment must be passed twice by the 
legislature antl duly atlvertised before it can be submitted to the people, antl all 
resolutions for proposed amendments to the Constitution must retain their original 
substance from the time of introduction until submission to the people. 

Senate resolution 1406, proposing an amendment to section 8 of art. ix, having in 
the session of 1915 been materially amemled, both in phraseology antl purpose, should 
not be a<lvcrtisetl and vrinted 0 11 th e ofllcial ballot for the 1915 Nuvemlwr election. 

Offit.:e of the Attorney Geueral, 
Hal'risburg, Pa. , Juue 23, 1915. 

Hon. Cyrus E. \Vood 8, t-\enetary of 1he . Co111rnonweaHh, Harris
lmrg, Pa. 

Dear Sir: I ueg lo acknowletlge you Is of tue 181h, in which I atn 

informed as follows: 

"'l'wo Joint Resolutiom~, proposing a111cud111e11ts to 
the Constitution, were passed at tile Session of Hll 3, 
eacil purporting to ameud section 8 of Article !l. 

Both were duly advertised prior to tile last election 
and again passed at the Session of lUl 5; but in the 
case of one of the amendments there are very material 
alterations, both in the wording of the proposed amend
ment and in the purpose thereof. 

Shall this last mentioned Resolution. File of the Senate 
140(1, hereto attached, be advertised ~1nd printed on the 
Official Ballot for the coming November Election not
withstanding the changes in phraseology and purpose 
mentionecl." 

I beg to ad\'ise you that t'his last mentio11ed resolution, File of the 
Senate 1406, should not be aclYertised and printed on the Official Ba]· 
lot for the coming November Election, it not having been twice passed: 
by ilie J.iegislature, advertised, etc., as req~i·reCl by tbe Oonstitqtfon~ 

1.::..· ' 
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A ~esolutiol1 proposing a constitutional amendment must be passed 
twice by the Legislature, duly advertised, before it can be submitted 
to the people, and all resolutions for proposed amendments to the 
C9nstitution must retain their' ·original substance from the time of 
introduction until submission to the people. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
At'torney General. 

FIFTY PER CENT. CLAUSE JUDICIAL ACT OF JUNE 18, 1915, P . L. 1050, 
DEFINED. 

In determining whether a candidate has received a number of votes greater than 
one-half of the total number .of votes cast for su,ch office wlwre there are two of 
more vacancies to be filled, it is proper to take th·~ total number of votes cast for all 
of the· candidates for such office and divide the total number by the number of 
rncancies to be filled. 

The candidate must receive a number of votes greater than one-half of the total 
number cast fo1· such office, determined as set out in the last preceding paragraph, 
and also a number greater than one-half of the number of ballots cast for "any ona 
uandid1tte, for any oflice in the political district or di vision within which the uom
iuation is to be made," and, as hereinbefore stated, "any olliee" means surh an 
office the jurisdiction of which is ordinarily limited to !mt includes the whole of such 
political district or division. 

Office of the Attorney General, 
Harrisburg, Pa., October 4, 1915. 

Hon. Cyrus E. w·uuds, Secretary of tlJe Commonwealth, Harris
burg, Pa. 

Sfr: Your favor re<1uesting an Opinion upon the Act of June 18, 
1915, P. L. 1050, is at hand . You slate that there are two Judges 
to be elected in the Oourt o.f Common Pleas, No. 2, of Philadelphia 
Count.),; and that there were a number of candidates at the Primary 
Eleetion; that tbere are three Judges to be elected to the Superior 
Court, an.d that there weire a. n\]mber ,(i.f candidates at the Prim,ar,y 
Electio~, and th:at you will soon have to constl'ue ihis act of as
sembly in order to determine whether any of said candidates are the 
sole nominees. 

You ask: 
First: Whether in order to be a sole nominee a candidate must 

receive more than one-half of the total number of votes cast for all the 
candidates taken together, that is to say)n the case of Comt .of Oom
moµ Pl(:f.l~ Ng, 2.1 of f)lil;:idelphia Gmmt;J71 wh.~rr, . Jwg rFl:l tg p~ 
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elected, whether the total number of votes cast for the offices of J~dg~ 
of that Court is determined by taking one· half of the total vote7 for 
all of the candidates. , 

Second: Whether the aclditio11al requirement that in order to be 
the sole nominee, the candidate must receive a vote "greater than 
one-half of Hie number of ballots cast for any one candidate for any 
office in 1lie political distrid or division wilhin which the nomina
tion is to be made," rrwmis that a candidate must receive more than 
fifty per eent. of the highest number of ballots cast for awy candidate 
for any office, or whether it means that he must receive more than 
fifty per cent. of the baJl.ots cast for any office a:t said election. 

'l'he Act provides: 

"That whenever, at any primary, nominations are to 
be made of candidates to fill two or more vacancies, 
in any appellate or other court of record, composed of 
two or more judges, if any one or more of such candi
dates shall receive a number of votes greater than 
one-half of the total number of votes cast for sucl:l' 
office at such primary, aud greater than one-half of the 
mimber of ballots cast for auy one eaudidate for any 
office in the p91itical <listl'ict or divi:,;ions within which ·· 
the nomination is to be made, then, and in such event, 
each of such camlitlates ::;hall be the :-;ole nominee for one 
of the respective vacancies in snd1 office." 

How are ihe nulllber of "votes l'or srn·h ofike" Io he .ascertained? 
'J'here is 110 :-;tatnf ory req uireuwrr I fo1· a return of the number of 
rnfe:-; east for auy partieular otlke. 'l'he retuirn is made of the Yotes 
(·ast for the candiclale, and in )'J«tdiee 110 return ·of the number of 
1·cdes cast for auy partieular· offiee is made. In the absence of any 
return of the umnbcr of votes cast, the only recourse must be had to 
11Je next best mef lrod of aseertainiJ1g the nnmber of votes. . 

In 1he case of Coud of Common Pleas No. 3, of Philadelphia 
County, each vo1et was entitled to vote for two -candidates and the 
total number of voles retumed therefor is presumably twice the 
number of votet'S who cast the votes. 

In the case of Supel'ior Court, eaelt voter was entitled to vote for 
three candidates and the vo:fe returned for all the candidates would 
be presumably three times the number of ballots cast. 

Therefore, the next best and tlle only method is to take the 1otal 
number of votes of all the candidates for the office and divide it by 
ihe number of offices to be filled for the purpose of ascerlainin(J' the 
total number of votes cast for such office. "' 

'l'he next question is: 

What is meant by the words "greater than one-half of the number' 
of ballots cast for any one ca.ndidate for any office." Is this J:111 ~na£?e. 
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iutended to be a limitation up1un the language which precedes it, 
namely, "a number of votes greater than one-ltalf of the total number 
of v1ites cast for such office"? 

It has been suggested that a eandidate in order to be the sole nomi
nee mui-;t reeeive more than one-half of the total number of votes cast 
for such office, and also a greater number than one-half of the bal
lots cast ufor an/I offiue" at the same election, and that the intention 
of t'he Legislature was to relieve the candidate froim any further 
oontest when more than one-half of the electors who v'Oted at the 
primary voted for such candidate, and that to construe the language 
literally to mean only "greater than cne-half of the number ·of bal-
1.ots cast for an,y one condJicidte for an:v office," puts no limitation 
whatever on the number of votes and i8 meaningles8. 

It has also been suggested that this was not the intention of the 
Legi.slature, but tha:t the real reason for this language was that ex
perience has shown that all the voters do not vote the non-partisan 
ballot and tltat, therefore, before a candidate may be ihe sole nomi
nee, he shall not only have a greater number of votes than one-half 
the total number cast for such office, but also a greater number than 
one-half of the highest number of ballois cast for any office within the 
.political district or division within whkh the nomination is io be 
made. 'l'his may have been the intention of the Legislature, but can 
this intention be gath:ered from the Ad. 

It is a well known principle of law that an ad of assembly must 
be .construed according to its 11ea:s'On and spirit a11d according to the 
intention of the r ... egislature, bltt it is equally well settled that tlte 
intention of the Legislature must, if possible, be gathered from the 
language of the statute itself, and wherever possible, effect must be 
given to all of the languag·e used. 

'l'o construe 1'hi8 act ·of assembly to require n sole nominee t11 have 
more than fifty per cent. of the votes cast for tilt· office for whieh he 
is a candidate antl also ::t number greater tlian one-half of the ballots 
cast ((for ariy office'' mie must eliminate the words "of any candi
date." 'fhe language i:-; not a number "grea lei· 1 han one-half of the 
number of ballots cast f<ir (tny office'', but it is "greater than one-half 
of the number of ballots .cast fo-r· any one N111didate for ((,ny offer«: . ., 
'fhe Legis1ature seemed to use the expression advisedly, because in 
the first p·aragraph of the section, as it is amended, in referTing to 
the situation where there is but one office to be filled, it pirovides 
"1hat any person who shall receive a number of votes greater than 
one-half of the total number of votes cast for such office, at such pri
mary and greater than one-half o.f the nu'11iber of balZots cast in the 
political district of diYision within which the nomination is to be 
made," shall be the sole nominee. So that ailhering to the language 
of the Act, it appeari:; that the ::JJegislature designecl.1! made a dif-

5-6-1917 
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ference in 1 he requirements wliere there was only one person 10 be 
elected aud where there was more than one person to be elected. The 
language "for any one candidate for any office" is not ambiguous. 
It is plain, and being plain, it cannot be d1sregarded in construing 
the statue. The expression "any one candidate" can only mean in 
that connection ((the candidate receiving the highest nmnber of votes." 

'L'he second requirement of the Act of Assembly is that the sole 
nominee must have a number ''greater than one-'half the number of 
ballots cast for any one candidate for any office in the polttical dis
frict or division within which the nominm,t'ion is to be made/' The 
words "any office" means such an office, the jurisdiction of which 
is ordinarily limited to but includes the whole of such political dis
trict or division. 

The political division or district within which the nomination of 
1'Le Superior Court Judges is to be made if; file State of Penrn;_yl
vaui<1. Iummrnc11 a:-; 1liere wm; no candidate fo1· any o1her office ,;oted 
for al the primari(•s "iu the political rli:-;friet oT divh;ion within which 
fhe uomiuatiou if.i 1o he made,'' 1o wi·f, tlie Stnf P, (]Ji:-; reqnfrement 
cannot apply to the present candi(lah,:-; J"or fh e ~upe1·i1 ; r Coud. 

I, tlte1·efore, advise you : 
First: 'flt at in dete1·mining wliel lH·1· a ca1Hli<late haH 1·ef·ei ve<l a 

nurnLer of votes greafer than one-liaJr of ilte total number of votes 
casit for such ·office where there are two 11r more vacaueies to be 
filled, it is pi-ope1· to take the fotnl nnrnb!'r of y1d1·s cast fo1· all of 
the candidate:-; for .s·uclt office aml divide fhr· fcd;il number l1y fl1 e 
1im11her of Ya eanei(•:-; lo lie fillecl. 

Second: 'l'l1at tl1P caudidate 111u:-;I i·crei vp n 1111mber of Yotei'I 
greafer than 11Jte-lialf of the totnl m1mbm· ra:-;t for Sll('h offiee, cleter
rnined as :,;el out in the last p1·L·c·(•cli11g parngrapl1, ancl also a uumber 
greater tlian 011e-lialf of the nmuber of liallu(s e:i:-;l for "any one 
canrlidale, for any office in ilic pulitieal disfrict or division within 
whicl1 the norninafion is to lie made,'' an d, as herein before stated, 
''an.v office" means such an offiee the jurisdit'tion of which is ordi
muil.v lillliled 1o hut includt•s the wl1ole of :,;uch politfral a·isltict or 
(livisiou. 

Vei-y tn1ly you.rs, 

F}{A.NCIS SHUNK BIWWN, 
A. ttorney General. 
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ERIE jUDICIAL CON'.l'IDS'l'. 

There being but oue person to be electe<l . • TUllge of Eric County and he received 
more than one-half the total votes cast for such office, but not more than one-half 
the total number uf ballots cast within the political district, i. e. Erie County, the 
candidate cannot be certified as the sole nominee for Jllllge of tl10 County. 

Office of the Attorney General, 
Harrisburg, Pa., October 7, 1915. 

Honorable Frederic A. Godcharles, Deputy Secretary of Common
wealth, Harrisburg, Pa. 

Sir: Your favor of the 6th inst., asking to be advised how to 
certify the result of the primary election for the office of Judge of 
the Cou~t of Common l'leas of the Sixth JrnJicial l)istrict composed 
of' the County of Eric, is ;d; liaml. 

I nmlerstaml the facts to be as follow:-; : 

At tile primary clectiou receutly held, uominatious were made for 
une office of .T utlge of said district, for cuun ty offices in the Uounty 
of Erie, and for tlYe offices of Mayor-and other offices in the third 
class cities of Erie and Corry, in said County of Erie. The nom
inations for Judge and for Mayor and other city offices_ were upon 
a non-partisan ballot. The nominations for the county offices were 
on a partisan ballot. Each voter partitipating in the election in the 
city of Erie was given two separate no11-partisau lialluts, oue con
taiuiug the uarnes of the 11011-partisan caudidatPs for norniuation tu 
the office of Judge for the Superior Cou1·t, and tlie names of 11011 -
partisan candidates for the office elf Judge of the Court of Uornmou 
Pleas of Erie County; the other ballot coutai11ing the names of non
pal·tisan candidates for city o1lices. 'l'he voter, if eutitletl, was also 
given a party ballot. 

In the city of Eric the total number of ballots cast for all candi
dates for the office of Mayor was 9,826, which wa:,: the highest num
ber of non-partisan ballots cast for any city oJTh:c. 'l'he total number 
of votes cast for the Clerk of the Court wafl 12,g23, arnJ for the caur 
didates for County Commissioner 25,717, i11clicati11g, according to tile 
rule adopted in the recent opinion given you, (each voter having 
had the right to vote for two candidates) , 12,858 ballots cast for the 
office of County Qommissioner. 

The total number of votes cast for candillates to the office of 
Judge of the Court of Common Pleas of Erie County was 14,644, of 
which Uriah P. R.ossiter received 7,759 and Joseph M. Force 6,881, 
four additional votes being cast for other candidates. 
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The County Commissioners certify: 

"'l'hat the total number of voters who received ballots 
irnd voted at the said Primary Election held on Tuesday, 
September 21, Hl15, in the said County of Erie was 
eighteen thousand three hundred fifty-eight (18,358) . 
This includes the ballots cast for municipal candidates 
for Erie and Corry, third class cities within this district, 
and the computation was arrived at in the following 
manner: If voter cast non-partisan ballot only, he 
counts as one. If voter cast party ballot only, he counts 
as one. lf voter cast all ballots he was entitled to, he 
counts as oue. It is the voters that are counted." 

'l'he Act of Assembly approved June 18, 1915, P. L. 1050 in the first 
part of Section 13 provides: 

"That whenever, at any primary, any candidate fur 
nomination to anv of the aforel'mid offices to which but 
onr. perso1t is to ·be elecf;ed at the succeeding election, 
shall receive a number of votes greater than one-half of 
the total number of votes east for such otlke at such 
primary, and greatl:'r them one-ltalf of the m.//111,bcr of 
BAI,LOTS CAST in the political district, ot· didsion 
within which the nomination is to be made, such candi
llate shall be the sole nominee for snch office.'' 

Mr. ltossiter received more than fifty per cent. ol' "the total muu1 

IJm· of votes east for such office'' of ,Jmlge, aml hence there is no ques
tion arising upon that provision of the act. 

Concisely statetl, your question is whether ""the nurnher of bullofa 
east in the political district or (livision within which the nomination 
is to be made" in this case includes the vote:;.; for the candidates for 
mayor in the Cities of Erie and Corry, or whether it is to be deter
mined only by the liighest number of ballots cast for any county 
office. 

Tt has been suggested that this provisi9n of the act of assembly 
wa:o.; intend~d to mean the total nnmuer of l~allot.s cast for an offi.ce, 
the j11ris<licforn of whieh is ordinarily limit.ell to bnt iudndes the 
whole of such political district or division. 

lt rnnst be notetl, however, that the provision where 011 e office is 
to he filled h; " the number of ballot:-; ca.st iii the political district or 
division, etc.", whereas in the ca:-ie where two or morr candidates for 
judge are to ue elected , the Legislature by the Act of 1915 changed 
the provision, and made the second requirement ''a number "Teater 

l::> 

than one-half of the number of ballots cast for any ouc <·a11 didate 
for any office in the political district or division within which the 
nomination is to be made", so that the same test cannot be applied 
to both cases. 
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In an opinion just rende1,ed to your Department, I advised that the 
language of this statute, and that the words "for anv one candidate 
for any office'; which were inserted in the amendme~t, being plain, 
could not be disregarded, and that the Legislature, where one office 
was to be filled, prescribed a test different from that to be applied 
where two or more offices were fo be filled. The Legislature, in the 
tormer case, did not say that the candidate should receive a number 
of votes greater than one-half of the number of ballots cast "for any 
office'J in the political district 01· division within which the nomina
tion is to be made, bnt declared that there should be a number 
"greater than one-half of the number of ballots cast in the political 
d-istrict"' etc. 

To'· construe the language "greater than one-half the null1ber of 
ballots cast in the political district," etc. to mean that t.hose ba~lots 
must be cast for a candidaf;e to be elected in the political dis
trict, or for an officr., the jurisdiction of which is orclinarily limited 
to put includes the- whole of such political district m· diyision, would 
be to read into the act of assembly something which is not there. 

·The certificate of the County Commissioners shows that there were 
1~,358 ballots cast in the county of Erie. The County of Erie is 
the political district or division within which the nomi11ation for 
Judge is to be made. The fact that the total number of ballots is 
ascertained by the numl;>er of ballots cast for municipal candidates 
in tl,le cities of Erie and Corry, which are within the political diSr 
trict, does not alter the situation. If the ballots cast for the 
municipal candidates are excLucJed from the computation then the 
result would not be a number greater than one-half of the number 
of ballots cast ·in the political district." 

I am, therefore, of opinion there being hnt one person to he elected 
to the office of .Tudge of Erie Coimty, that thou~h Uriah P. Rossiter 
i·eceived 7,759 votes, 111ore than "ope-half the total numJ:>er of votes 
cast for such office", yet not having ~eived more than one-half of 
18,358, which was the total number of "ballots cast within the politi
cal distr;ict", to wit, the County of Erie, be is not entitled to be cer
tified a~ the sole nominee for the office of .Judge of the Sixth Judical 

. District composed of the County of Erie. 

Respectfully, 

FRANCIS SHUNK BROWN, 
Attorney General. 
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WA'.rElt COMPANIES--RIGHT TO SUPPLY WATER IN ADJACENT 
MUNICIPALITY~ACT OF MAY 20, 1901. 

A corporaton chartered to supply one municipal division with water cannot, by 
petition under. the Act of May 20, 1901, P. L. 270, secure the right to supply water 
to the whole of an adjacent municipal division. 

Office of the Attorney General, 
Harrisburg, Pa., November 18, 1915. 

Honorable Cyrns E. 'Voocls, Secretary of the Comrnonwea1th, Harris
hnrg, Pa . 

Sir: We have your letter of recent rlate, addressed to the Attorney 
General, transmitting a petition of citizens of the Borough of Cas
sandra, Cambria County, purporting to be filed under the Act of 
May 2o, l 901, P. J.,. 270, for the purpose of secnring the snpply of 
water from the Benscreek ·water Company. 

As T mulerstnml the faet8 to be, the Borough of Cassandra was orig
i1rnlly a pm·t of Wa:-<hington Township, Cambria County, and it:-< 
present bm-ough line acljoins the townr-:hip of Portage. The Bens
creek Water Company is a corporation of the State of Pennsylvan,a, 
created for the purpose of supplying water to the people in the town
ship of Portage. 

1'he Act of Assembly under which this petition is filed, provides: 

"That any company heretofore incorporated or here
after to be incorporated for the purpose of supplying 
water to the public in any town, borough or city, may, 
upon written request of the owners of a majority of .the 
Jots of land in any tract or district adjacent to such 
town, borough or city, have power and authority to 
extend its plant or works for the snpply of water into 
i-mch tract or district, with such rights and subject to 
r-:nch duties within such district as may have been eon
l'enecl and imposed hy its chnrter within the town, 
bor·011gh and city therein designated." 

The petition sets ont that the petitioners arc a majority of the 
owners of lots of land in the Borough of Cassandra, and otherwise 
complies with the reqnirements of the Act of Assembly. 

But doeR this Act of ARsembly apply to tl1is situation? 

In Bly vs. Wlliite Deer Mountain Water 001nzmny, 197 Pa., SO, U is 
helcl 

"Section 34 of the Act of April 29, 1874, which grants 
to water companies the power to supply water in 'the 
town, borough, city or district where they may be lo
cated,' limits the authority of a water company to the 
municipal or quasi-municipal division in which it is lo
cated. Neither the power of eminent domain granted 
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uy the act of 1874, nor any other provision of the act 
of 187 4, nor any provis.ion of the acts of May 16, 1889, 
and July 2, 1895, give to wate~ companies the power to 
supply water in territory adjacent to the municipal or 
quasi-municipal division in which they are located. 
A provision in the certificate of incorporation granting 
power to supply water in adjacent territory is wholly in,
operative, and such a certificate should not have been 
approved by the Governor. 

As a water company has no right to. supply water in 
territory adjacent to the pface in which it is locate<l, 
it has no authority under its right of eminent domain to 
condemn and appropriate waters for such purposes; 
and if it attempts to do so, a landowner who is threat
ened with injury has a standing under the Act of .June 
19, 1871, P. L. i:rno, in equity for an injunction to re-

. strain snch act.'' 

'it 

It is. true that the A ct of 1!)01 was passed after this case was 
decided, but it is appnrent tltn t the Act of 1901 is not intended to 
cover a case of a corporation ~hartered to supply one municipal 
division, securing, merly by petition, the right to supply 
the whole of another municipal division. The language of 
the Act is that the corporation may extend its lines to 
supply a "tract or district"- This does not mean another munici
pality. To put this construction on the Act would be to authorize 
the corporation, by merely filing a petition, to do that which it can
not secure the right to do by an original charter, that is, to supply 
two municipal or quasi-mun-Tcipal divisions. 

I therefore advise you that the right of Benscreek Water Company 
to supply the Borough of Cassandra cannot be secured in this pro
ceding. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney Gcrwral. 
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IN RE ELECTION OF ALDERMEN. 
'Vlierc the records of the Secretary of the Commonwealtli show that a vacancy 

in the office of alderman exists and the Secr~tary has a certificate of election made 
by the prothonotary and acce;tance. of the office by the person certified as elected, 
the secretary should transmit the commission to the Governor for his signature, and 
Rhould not, upon a protest which alleges that the person elected is not properly 
qnalified, attempt to determine questions of fact which might impeach the records of 
Jiis own office or the regularity and legality of the certificate of the prothonotary. 

Office of the Attorney General, 
Harrisburg, Pa. December 7, 1915. 

Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harris
burg, Pa. 

Sir: Your favor of the 3rd inst. a<ldresserl to the Attorney General, 
' is at hand. 

You request an opinion upon the fol~owing facts: 
The commissfon of vVill iam H. Hackman as Alrlerman of the 12th 

Ward of the City of Easton, will expire on the first Monday of 
December, 1915. The Prothonotary of Northampton County has duly 
certified to the Secretary of the Commonwealth, as required by law, 
the election of Asher Mutchler as Alderman of said Ward, and also 
the acceptance of said Asher Mutchler of said office. 

That the records in your Department show that a vacancy will 
exist in said office and that the certificate of the election of Asher 
Mutchler and his acceptance are in regular f@rm. 

The said William H. Hackman has filed a protest upon the ground 
that Asher Mutchler is not qualified to serve in said office, for tJle _ 
reason that he has not resided within the 12th -ward of the City of 
Easton, for one year next preceding his election, and therefore, under 
Article V, Section 11 of the State Constitution, is not eligible. 

He supports his petition by a certificate of the County Conunis" 1 

sioner's clerk and by three ex parte affidavits, showing that said ' · 
Asher Mutchler was not a resident of the 1 ~th °"Tard of the City 
of Easton for one year preceding his election. 

This raises the question whether the Secretary of the Commollj 
wealth should transmit to the Governor for his signature, .ii com
mission to Asher Mutchler and whether the Governor should issue 
the same, or, in view of the protest, whether said commission should 
he withheld. This question being a matter which must be determined 
by the courts, the practical effect is whether the proceedings should 
be a mandamus to compel the Secretary of the Commonwealth to 
certify the commission to the Governor, or whether after the com
mission issues, it should be a quo warranto to test the right of 
Asher Mutchler to the office. 
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If the Secretary of the Commonwealth declined to issue this com

mission, he would be required to determine in the first instance 
. ' 

at least, not only the legal question involved in the construction of 
Article V, Section 11 of the Constitution, as applicable to this con
troversy, but he would also be required to determine the fact as to 
whether Mutchler was eligible for election to the office. 

If the .Secretary of the Commonwealth determined that Asher 
Mutchler was not eligible, he would then be in a position of coming 
to a determination which contradicted the records in his office. 

The Secreta:cy of the Commonwealth is not equipped to try and 
determine questions of fact. 

I therefore advise you that, inasmuch as the certificate of election 
and the acceptance of Asher Mutchler to to the office of Alderman 
of the 12th Ward of the City of Easton,. is regular, and inasmuch as 
the records of your office show that a vacancy ii-; about to exist, you 
should issue the commission so that the matter may be tested in the 
co.urts by proper proceedings in quo warranto. 

In coming to this conclusion I have not overlooked the opinions 
of this Department in Stidfole's case, 28 Pa. Co. Ct. 389, or Fox's 
case, 1st Dist. R ep. 513, and there is language in these opinions which 
might seem not to be in harmony with the opinion herein expressed, 
but when analyzetl, the cases do not conflict. 

In Stidfole's case, the records of the Secretary of the Gommon,
wealth did not show that there was any vacancy to be filled by 
Stidfole's election, and therefore, withholding the commission, was not 
in any wise impeaching such records. Moreover, the question was a 
pure question of law as to how many justices of the peace the Borough 
of Tamaqua was entitled to. 

Jn Fox's case there was also the pure leg:tl que::;tion as to the num
ber of justices of the peace the Borough of Shamokin was entitled 
to have, and no question of fact to be decided by the Secretary of 

·the Commonwealfh. 
Where the records of the Secretary of the Commonwealth show a 

vacancy exists and he has the certificate of an election regularly 
made by the prothonotary of the county and the acceptance of the 
office by the person certified as elected, you should transmit the com
mission to the Governor for his .signature antl not attempt to de
termine questions of fact which might impeach not only the records 
of. your own office, but the regularity aml legality of the certificate 
of the :Prothonotary of the county. 

Very truly yours, 

WILLIAM M. HARGEST. 
Deputy Attorney General. 
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DOND OF RECORDER OF DEEDS OF ALLEGHENY COUN'l'Y. 

'l'he Act of April 28, 1915, P. L. 198, in relation to bonds of certain officers in 
counties of over 800,000 and less than 1,500,000, repeals Sec. 7 of Act of March 18, 
1775, 1 Sm. L. 424, and Sec. 3 of Act of March 14, i777, 1 Sm. L., 443. The 
bond of the Recorder of Deeds of Allegheny County should be given in the sum of 
~20,000 with approYed security and should be deposited with the County Controller, 
who should give a certificate to the Secretary of the Commonwealth, who thereupon 
should transmit the Commission to the Governor. 

Office of the Attorney General, 
Harrisburg, Pa. December 23, 1915. 

Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harri~
burg, Pa. 

Sir: In answer to your favor of the lGth inst. forwarding the letter 
of John A. Fairman, Recorder of Deeds of Allegheny County, in 
which you ask to be advised as to whether the bond which heretofore. 
was required to be furnished by the Recorder of Deeds of that 
county in the sum of 600 pounds must also be furnished since the pass
age of the Act of April 28, 1915, P. L. 198, and you ask also to be ad
vised what certificate must be filed in your office advising you of the 
filing of said bonds. 

The Act of April 28, 1915, is entitled: 

"An act relating to the bonds to be giv~n by county 
officers, the amount and conditions thereof, the sureties 
for such bonds, the payment of the premiums therefor, 
and the recording and custody thereof, in counties having 
over eight hundred thousand and less than one million 
five hundred thousand inhabitants." 

It includes Allegheny County. It provides that the Recorder of 
Deeds shall give a bond of $20,000. It sets out in terms the con
ditions of the bond and provides that: 

"The custody of each of said bonds shall belong to the 
county controller of the proper county, except the bond 
of the county controller, the custody of which shall be
long to the county commissioners of the proper county." 

It contains a repealer of "all acts or parts of acts, general, special 
or local, inconsistent with the provisions of this Act." 

/ 

By Section 7 of the Act of March 18, 1775, 1 Smith Laws 424, the 
Recorder of Deeds of the several counties of the province of Penn- · 
sylvania, were required to give bonds to the Governor of the province, ' 
which bonds were to be kept in the Secretary's office, and the con
dition thereof was contained in the Act. 

By the Act of March 14, 1777, Section 3, 1 Smith's Laws 443 the 
' ' Recorder of Deeds of the several counties mentioned therein of 

' which the county of ViTestmoreland, then containing the territol'v nnw 
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included in the county of Allegheny, was required to give a bond in 
the sum of 600 pounds to the Speaker of t~e House of Assembly, 
which was subsequently changed by the Act of 12 March 1791, 3 
Smith's Laws, 8, to the Commonwealth of Pennsylvania, and the 
custody of said bond was given to the Secretary of the Common
wealth. 

These old Acts provided for the giving of bonds by the Recorder 
of Deeds, the conditions of the bond and the custody thereof. All 
of these matters are covered by the Act of April 28, 1915, the latter 
Act containing a repealer of all Acts or parts of Acts, "general, 
special or local, inconsistent with its provisions" 

I am of the opinion the old Acts above referred to are repealed, 
in so far as they refer to the bonds given by the Recorder of Deeds, 
in counties having over 800,000 and less than l,500,000 inhabitants, 
and that the giving of such bond the amount and the cm;tocly thereof, 
is controlled by the Act of April 28, 1915. 

However, the Act of April 28, l!H5, P. L. 198 does *t iu any way 
ref~r to recognizances The Act of April 15, 18:34, P. L. 549, specific
ally provides a form of bond which must be given by the sheriffs and 
coroners of the various counties and the i;;ame Act provides the for!ll 
of recognizance which shall also be given by them. It has been 
held that the recognizances and the bond are distinct sureties, ai\ 
fording separate remedies. 

Morris Esfote, 4 Pa. 162. 
Commonwealth vs. Lelnr, 13 Pa. 22. 
Commonwealth vs. Montgomery, 13 Pa .. 519. 

I am, therefore, of opinion that the Act of April 28, 1915, does not 
repeal the Act of April 15, 1834, in so far as the latter Act 
requires the Sheriff and Coroner to give a recognizance, and that you 
should require the recognizance to be taken as heretofore. 

Concerning the other inquiry as to what certificate is necessary 
~n order to justify the Secretary of the Commonwealth in transmitting 
a commission to the Governor, T have to advise you that inasmuch 
as the bond of the Recorder of Deeds is now to be given into the 
custody of the county controller -0f the proper county, a certificate 
should be required of the county controller showing that a bond 
with a proper surety company authorized to do business in the 
Commonwealth of Pennsylvania and approved by the Insurance Com
missioner in the sum of $20,000 has been delivered into his custody. 
Upon ,the receipt of such certificate you 'Yill be justified in transmit
ting to the Governor the commission for his signature. 

Very truly yours, 

WILLIAM M. HARGEST. 
Pepuit'!I Attornev Genrq,J, 
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OF]'ICIAL BOND. 
In Allegheny County, one bond of $10,000 covers the office of Clerk of the Courts 

of Oyer and Terminer, Gernfral Jail Delivery and of Quarter Sessions of the Peace, 
where the same ~flicial hoids b~th offices. 

Office of the Attorney General, . 
Harrisburg; Pa. December 23, 1915. 

Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harris
burg, Pa. 

Sir Your letter of the 16th inst. enclosing letter of William R. 
BaJiey, Clerk of the Courts of AHe~heny County and asking to be 
advised whether the Clerk 0f the Court is required to file a bond of 
$1,000 as Clerk of the court of Oyer & Terminer, as well as a bond 
in the amount of $10,000 as clerk of the Quarter Sessions of the 
Peace, is at hand. Prior to the Act of April 28, 1915, P. L. 198, bonds 
of the Clerk of the courts of Oyer and Terminer as well as the 
Clerks of the ~uarter Sessions of the Peace, were fixed by the Gov
ernor pursuant to the Act of April 14, 1834, P. L. 355, anli I am adc 
vised that in the county of Allegheny the Governor has fixed $1,000 
for the Clerk of the Courts of Oyer and Terminer and $10,000 for the 
Clerk of the Court of Quarter Sessions of the Peace. 

The Act of April 28, 1915, relating to bonds given by county of
ficers in counties having over 800,QOO and less than 1,500,000 in
habitants provides in terms that the Clerk of the Courts of Oyer 
and Terminer and General Jail Delivery, and Quarter Sessions of the 
Peace, shall give a bond of $10,000. It contains a repealer of all 
Acts "general, special or local, inconsistent with the provisions of 
this Act." 

There is, therefore, no doubt but that the Act of 1834, in so far as 
it fixes the amount of the boiid to be given by the Clerk of the Courts 
mentioned, is repealed as to counties having the population designat
ed in the Act, and that o·ne bond of $10;ooo covers both the office of 
Clerk of the Cotirts of Oyer and Terminei-, General Jail Delivery 
and of Qua'rter Sessions of the Peace where tlie same official holds 
both offices. 

Very truly yours, 

'\VlLLIAM M. HARGI~s·r, 
Dqn1l ·11 ,tftorncy General. 
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BOND OF CLERK Ol!~ ORPHANS' COURT OF ALLEGHENY COUNTY. 

'.rhe Register of ViTills of Allegheny County, who is also Clerk of the Orphans' 
Court, must give separate bonds for the faithful performance of the duties of the 
two offices. The Act of April 28, 1915, P. L . 198, being silent as to the bond of 
the Clerk of the Orphans' Court, said bond should be given in accordance with 
the terms of, the Act of April 14, 1834, P. L. 355. 

Office of the Attorney General, 
Harrisburg, Pa., December 23, 1915. 

Ilo11. Cyrus E. Woods, Secretary of the Commonwealth, Harrisbnrg, 
Pa. 

Sir: · This Department is in receipt of your letter of the 18th inst. 
transmitting -letter from E. N. Randolph, Chlef Clerk to the Con
troller of Allegheny County, in reference to the bond of William Con
ner, Register of. Wills and Clerk of the Orphan's Court elect of Alle
gheny County, and you ask to be . advised whether W-illiain Cornier 
shall give separate bonds as Cierk of the Orphan's Court and as Reg
ister Of Wills, and if so, into whose custody his bond, as Clerk of 
the Orphan's Court, is to be given. 

1'P.e .A.ct of April 28, l!H5, P. L. 198, relating to bonds given by 
county officers in counties over 800,000 and less than 1,500,000 inhabi
tants, nowhere refers to clerks of the Orphan's Court. It refers to 
clerks of the courts of Oyer and Terminer, Gener-al Jail Delivery and 
Quarter Sessions of the Peace, to Prothonotaries and to other county 
officers, but is silent as to the clerks of the Orphan's Court. 

I am of opinion tliat it cannot include the bonds given by clerks 
of the .Orphan's Conrt in counties to which it applies, and that the 
bonds of clerks of the Orphan's Court must , be given as theretofore 
provided by law. The fact that William Conner has been elected 
Register of Wills, and is, by reason of . holding that office, Ex-officio 
Clerk of the Orphan's Court, does not change the situat_ion or relieve 
him of the duty of giving two bonds. He performs the duties of two 
offices and the law requires a bond for the faithful performance of 
the duties of each. 

The ·Act applying to the giving of bonds by clerks of the Orphan's 
Cou~t, is the Act of April 14, 1834, P. L. 355, which provides thatthe 
Governor shall fix the amount of such bonds, and I am advised that 
the Governor has heretofore fixed the amount of $10,000 for the 
bond of the Clerk of the Orphan's Court of Allegheny County: There
fore, William Conner should give bond in that amount to the Com
monwealth of Pennsylvania and deposit it with the Secretary of the 
Commonwealth as custodian thereOf. 

ln this connection you sub:tn'it a bond of William Conner, as Clerk 
of the Orphari'.s Court of the county of Allegheny, dated , D(lcembef 



78 Off. bo11. 

15, 1915, in the sum of $10,000 with the American Surety Company_ of 
New York, as surety, which bond, as to form, is approved and hereby 
returned. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney Gene_ral. 

IN RE ELECTION OF DEMOCRATIC NATIONAL COMMITTEEMEN. 

National Committeemen of the D emocratic party must be elected at the state
wide primary election to be held May 16, 1916. '.rhe certificate of election should 
be forwarded to the State Committee. 

Office of the Attorney General, 
Hanisburg, Pa., March 2nd, 1916. 

Honorable Cyrus E. Woods, Sec1·eta1·y of the Commonwealth, Harris-
·' burg, Pa. . · 

Sir: Your favor of February 25th enclosing letter of Honorable A. 
Mitchell Palmer, requesting an opinion as to the method of electing 
and certifying National committeemen, is at hand. 

The Act of July 12, 1913, P. L. 719, regulating the Primary elec
tions provides in Section 1, i:n patt, as follows: 

"National co mini tteemen shall be elected by the 
State con:iniittee of each respective party, unless the 
rules of the National party otherwise provide; in which 
case they shall be elected in the manner provided by 
the rules of the National party, and all State commit
teemen sh.all be elected by Senatorial districts." 

· I am advised by Mr. Palmer's letter that the National Democratic 
Convention of 1912 adopted the resolution which is in part: 

"Committeemen who are hereafter to constitute the 
membership of the Democratic National Committee, 
and whose election is not provided for by law, shall he 

· ·chosen in each State at such primary elections, and the 
service and authority of committeemen, however chosen 
shall begin immediately 11pon the receipt of their ere'. 
dentials, respectively." 

Section 7 of the Act of 1!)13 provides: 

"'l'lie nominn I ion peti'tions in the case of candidat~·s 
, f.or the office of Pr·es.ident of the United States, Sena
.. tor of the United States, member of tile House of Repre
. ·,,entatives of the United States, for all State offices, 
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for the office of delegate or alternate delegate to a Na
tional party convention, and for the office of rnernber of 
the State or National cornmittee, shall be filed at least 
four weeks prior to the primary, with the Sec~etary of 
the Commonwea1fh." 
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Under this rule and the Act of 1913 there seems to be no doubt that 
the National committeemen of the Democratic party must be elected 
at the state-wide primary election to be held May 16, 19~6. 

The Act of Assembly is silent as to the manner, and to whom the 
-secretary of the Commonwealth shall make the certificate of the 
election of National and State committeemen. In order that there 
may be some uniformity in making certificates of this kind, and be
cause of the difference in the rules of the various parties I suggest 

'. that this certificate should be made and forwarded to the Chairman 
of the State Committee of the respective parties. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy .Attorney General. 

IN RE NA'.rIONAL DELEGATES. 

There is. nothing in the Uniform Primary Law of .July 12, 1913, P. L. 719, that 
requires the Secretary of the Commonwealth to give any advance information with 
regard to the suppo1·t of party choice for President to a candidate for delegate to the 
National Party Convention, but there is nothing in the Act which prohibits him 
fr?m calling tlw candidate's attention to the requirement of the Act on this subject. 

Office of the Attorney General, 
Harrisburg, Pa., March 22, 1916. 

Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harris
burg, Pa. 

Sir: I have your favor of the 20th inst. with refernce to the Uni
form Primary Law of July 12, 1913, P. L. 719. You ask to be ad
vised whether you should furnish to ~ach candidate who files a peti
tion for nomination as delegate or alternate delegate to a National 
party convention a copy of the statement set forth in paragraph (c) 
of Section 6 of the Act, in -order to gi".e him an opportunity to make 
the statement suggested by the Act, if be so desires. The clause of 
the Act referred to is as follmvs: 

"Each canfl idate. for election a~ delegate or alter
nn t-e rlelegnte to a Na.tional party convention may .in
clude. with his affidavit, the statement hereinafter set 
forth . in this .section; but his failµ re to include such 
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statement shall not be a valid ground, on the part of 
the Secretary of the Commonwealth, for refusal to re
ceive and file bis nomin;ation petition. Such s~ate
ment, if any be made, shall be in substantially the fol
lowing form: 

Delegate's Statement. 
I hereby declare to the voters of my political party 

in the (he1'e insert '8tate of Pennsylvania' if a delegaie 
or alternate delegate at large; otherwise insert ( ...... . 
. . . . . . . . District') that if elected and in attendance as 
a delegate to 'ihe National Convention of the party, I 
shall with all fidelity, to the best of my judgment and 
ability, in all matters coming before the convention, sup
port that candidate for President of the United States 
who shall ·have received the highest number of votes 
cast in the (here insert 'State' if a delegate or alternate 
delegate at large; otherwise, insert .................. . 
District') by the voters of my party for said office at 
the ensuing pitimary, and shall use all honorable means 
within my power to aid iu securing the nomiation for 
such candidate for President. 

(Signature of candiclnte for delegate or alternate 
delegate.) 

On the ballot used at a prima1y, after or under the 
name of each candidate for delegate or alternate dele
gate to a National party convention, shall ,appear the 
w0tds, 'Promises to support popular choice of party 
in the (here insert "State' if a delegate or alternate 
delegate at large; otherwise, insert ( ................ . 
District') for President,' or 'D,oes not promise to sup
port popular choice of party in the (here insert 'State' 
if a delegate_ m· alternate delegate at large; otherwise 
insert ' ...................... District') for President' 
according as if the candidate included, or failed to in
clude, the above statement with his affidavit." 

There is nothing in the Act that requires you to give a candidat~ 
for delegate any advance information with regard to this subject,..;c~r 
to furnish to such candidate a copy of the statement contained in 
the Act, but on the other hand if you see fit to do so there is nothing 
in the Act which prohibits yonr calling the matter to his attention. 
If he files the statement above referred to there must appear on the 
ballot nsed at the p1·irnary, following his name, the words "Promises 
to support popular choice of party in the State (or ... ........... . . 
District) for President." Jf he fails to inclmle with hi:-; affidavit such 
statement yon cannot r·efui-e to receive aml file h ii- nominntion peti
tion, but in such case, following his name on the ballot, there must 
appear the words "Does not promise to support popular choice of 
party in the State (or ............... District) for President." That 
is, a failure to file such a statement is deemed by the Act to be a 
re1'1rnnl on the part of the candidate to pro1nise to support the popu
lar choice of the party in the State (or district) for President. 
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You also ask to be advised what action the law , requil'es you to 
take ''in <'ertifying to the commissioners where the candidate for dele
gate makei;, no statement." 

Section !I of the Act provides, inter alia: 

"In the case of each candidate fol'· delegate or alter
nate delegate to a National party convention, the Secre
tary of ' the Commonwealth shall certify as to whether 
such candidate has included with his affidavit the state
ment pTovided for in snhclivision ( c) of s,ection six of 
this act." · 

In all cases where the candidate has included with his affidavit 
the statemeut provided for in sub-division ( c) of Section 6 of the 
Act it is yom· duty to certify to the County Commissioners that the 
candidate has included with his affidavit said statement. On the 
other hand, if the candidate has not included with his affidavit the 
statement provided for in snb-division (el of Section 6 of the Act 
it is your duty to certify to the Connty Commissioners that he has 
not inclmkd with his affidavit said statement. Yon can do so in the 
following form: 

I certify ·that .......... . . . .... . . . .... . ..... . .... . 
has (or has not) included wi'th his affidavit the state
ment provided for in sub·11ivision (c) of section six of 
the Act of July 12, 1!)13, r. L. 71!>. 

In ea,ch case the ballot mnst be printed in accordance with the di
rections before given. All candidates who have filed said ~tatement 
will have p:J.'i11ted following their names, as shown on page 72.5 of 
the Pam11hlet J_.aws of 1913: 

"Promises to support popular choice of party in the 
State (or ...... . ... . .............. . .... District) for 
President." 

and those who have not filed snch statement will have printed fol
lowfug their :riames, as shown on said page of the Pamphlet Laws: 

1'' 

"Does not promise to support popular ch·oice of party 
in the State (or ..... . ..... . ........ .. .. District) for 
President." 

6-.6--1917 

Yours very truly, 

WILLIAM H. KELLER, 
Pir:.t Deputy Attorney General. 
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ELECTION RETURN. 

The Secretary of the' Commonwealth is advised to accept the correction of return 
of the Commissioners of Allegheny County in the votes for the delegates to the 
National Convention of the Democratic party. -... 

Office of the Attorney General, 
Harrisburg, Pa., June 3, 1916. 

Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harris
burg, Pa. 

Sir: Your favor of this date, as to whether the Secretary of the 
Commonwealth should accept the correction made by the communica
tion of May 31, 1916, from the Commissioners of Allegheny County 
in the votes for the delegate to the National convention of the Demo
cratic Party from the Thirtieth Congressional District, is at hand. 

It appears that on May 26th the County Commissioners certified 
to the Secretary of the Commonwealth, on the form prepared by the 
:5ecretary of the Commonwealth, for that purpose, that the following 
votci; had been cast for candidates for the office of delegate to the 
National Convention in the County of Allegheny for the Thirtieth 
Congre:osional District: 

John J. Gallagher . _ .................... : .. 633 votes. 
E. N. Gay ................................. 449 " 
W. L. Hankey ............................. 613 " 
Martin F. Howley .. . ...................... 635 " 
John J. McKelvey ......................... 786 " 
·E. L. Stratton ........ -.................... . 323 " 

The Secretary of the Commonwealth is in receipt of the following 
communication from the official paper of the County Commissioners: 

"May 31st, 1916. 

Honorable Cyrus E. vVoods, Secretary of the Commonwealth, Harris-
lmrg, Pa. · 

J>c;i r Sir: Kindly change the return of votes of the Democrat·ip 
Party cast £01' Delegates to the National Convention from the THJ H
T lETH (:30th) CONGHESSlONAL IHSTRLCT to read as fol~ws: 

John .T. Gallnghel' .......... . 642 
K N. Gay, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 450 
W. L. Hnnkey .. .. ..... .. .... .... .... .... .. . .... 613 
Maitin I<~. How Icy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 635 
.John J . McKelvey .. .. ..... . . ................. . . 786 
E. L. S1ratton .. .. . .... ... ............... ... .... 323 

Yours respectfully, 

(~d) COUN'rY COMMISSIONERS 
' (SEAL) Per W. S. McClatchey, 

Chief Clerkt 
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This is under the seal of the Commissioners of Allegheny County. 
This correction changes the result. It is suggested that because it is 
less formal than the original return, the Secretary of the Common
wealth should not receive it. 

Section 16 of the Act of July 12, 1913, P. L. 719, provides in part: 

"The county commissioners shall make the proper 
certification of returns of votes cast for the candidaies 
of the various political parties for nomination ..... . . . 
. . . . . . . . . . . . . . . . for the office of delegate and alternate 
delegate to a National party con vention, and member 
of the National committee," etc. 

The communication of May 31st purports to be from the County 
Commissioners, signed by W. S. lVIcClatchey, Chief Clerk. It is a 
direction to the Secretary of the Commonwealth to correct the return 
previously made. · 

I am of opinion and so advise you, that it is sufficiently form al to 
comply with the requirements of Section 16 of the Act of 1913, above 
quoted, and that you should receive it and make the correction tb ere
µi indicated. 

Very truly yours, 

WM. M. HARGEST, 
Deputy Attorney General. 

SIMILARITY OF CORPORATE · NAMES. 

In determining whether a charter should be granted to a proposed corporation 
whose name is similar to that of another already existing and doing business in the 
same community, the State D epartment should consider not only whether confusion 
and inconvenience will occur in the collection and imposition of taxes and in the 
service of judicial process but also the effect of such similarity upon the public mind 
and upon t he activities of the F ederal governmen!: in this State, especially that of 

its postal service. 

Office of the Attorney General, 
Harrisburg, Pa., December 13, 1916. 

Honorable Cyrus E. 'Voods, Secretary of the Commonwealth, Harris· 

burg, Pa. 

Sir: In the matter of the protest of the Sterling Coal Company 
against the application for a charter to the Sterling SmokelesR Coal 
Company, hecause of a similarity of names, I beg to submit the fol-

lowing: 
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In considering the application of a proposed corporation its name 
becomes of vital importance when such name is similar to that of a 
corporation already in being, and when such proposed corporation in
tends to engage in the same or substantially the same business, with
in the same locality, as that transacted by the one already in exist
ence the corporate name is of such importance as to constitute tl\e 
sole ground for the refusal of a charter. 

In the consideration of the similarity of corporate names, the State 
should consider not only whether such similarity would operate to dis
concert it in its imposition and collection of taxes or produce uncer
tainty in the service of judicial process but also, and of equal impor
tance, whether such simifarity would produce confusion in the public 
mind, or hamper the activities of the Federal government, especially 
that of its postal service. To determine the question exclusively by 
its effect on the executive and judicial activities of the State is to 
make the criterion too nanow. 

The govei;nment of a State exists for the benefit of its citizens 
and its officers are trustees for the public good. 'L'o approve the ap
plication of a proposed corporation, whose name is so similar to that 
of a corporation in existence as to create in the minds Of the public 
an uncertainty as to the identity of the respective corporations, would 
be an inadequate exercise of the official duty and public trnst. The 
corporation directly so injured may resort to the Courts, but the pub
lic cannot. It is the duty of the executive officials of the State to 
guard the interest of its citizens and they cannot escape that duty by 
its reference to the judiciary. 
If the name of a proposed corporation is so similai· to .that of a 

corporation already created as to, in the judgment of the State De
partment, be or probably would be the cause of confusion in the minds 
of the public, the duty of the department is clear and the charter 
should not be granted. Whilst no decision has been discovered con
firming the right of the public to object, in a comf of law, to the simi
larity of corporate names, the duty of the State officers is all the more 
imperative to protect the public in the first instance and they are not 
relieved from that duty by referring the parties to the courts; per
haps after the public has been deceived and the corporation affected 
injured. 

'L'he courts of common pleas of this Commonwealth deem it their 
power and duty in creating corporntions, not for profit; to guard the 
public from confusion, why then should the State limit itself solely 
to matters involving State bookkeeping nnd the service of judicial 
process. 

In Charter If ogpUal vs. ilfoternity H Ol'lp-ital, 29 P11. Super. Gt. 420, 
an application to amend the corporate name was refuse(l because it 
was so similar to that of a corporation in existence as to confuse 
the public. The court on page 423, inter alia, said: '' 
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"The similarity o.f the name to that of another corpor
a tiou having its hospital in ihe vicinity was a matter 
eminently proper for consi<leralion by the court to 
whose sound legal discretion the application was ad
dressed. '.L'his is not because any absolute vested right 
of the appellees would be infringed by the appellant's 
adoptior1 of the proposed name, but because of the ten
dency to confusion th<it rnight result.'' 
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This ci'iterion, to iny mind, is not inconsistent with prior olJinions 
of this Department. It is true, statements appear in some ovinions 
thereabout which would seemingly tend to the conclusion that the 
criterion was solely whether the similarity opel'ated to mislead the 
State in its imposition and collection of taxes or in the exercise of 
judicial process. An examination of such opinions in t heir entirety, 
however, leaves no doubt that the effect upon the pnblie mind was not 
to be ignored. 

In the opinion of Attorney General Carson on the Registration of 
Foreign Beneficial Societies, reported in, Attorney General's Reports, 
1903-i904, page 183, 12 Dist. Rep. 355, it was decided that the insur
ance commissioner had t he power to refuse registration under the 
Act of April 6, 1893, P. L. 7, to a foreign Fraternal Beneficial So
ciety on the ground of the close similarity in its name and title to 
that of a society all-eady registered in Pennsylvania. Mr. Carson, 
inter alia, said: 

"The Commissioner of Insurance has a right to pro
tect liimself against liabilily to error in the tlansaction 
of the business of hjs principal, and to tllis end it is 
reasonable that he should 'require that his principal 
should do business under a name and title so far dis
tinct and individual that no confusion may arise either 
in his own department or in the public mind as to the . 
identity of the principal for whom he is acting." 

In the opinion of Attorney General Bell, given on June 27, 1911, 
and reported in Attorney General's Reports 1911-1912, page 19, and 

1 in 20 Dist. Rep. 1009, it is, inter alia, said: 

"The onlv thing that can be done by the Deparlments 
charued with the responsibility of considering and de
positJnu of applications for charters is to require that 
the na~e of a proposed corporation shall differ from 
1hat of an existing corporation to such an extent as 
to 'render unwarranted an assumption either that t he 
name of the proposed corporation would reasonably be 
mistaken for that of the protestant, or would deceive the 
piiblic, or be calculated to decejme t~,e pu.blic, or that 
confusion with reference to the identity of the two cor
porations would exisrt: to the prejudice of the protes-
tant." 
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It is fair to assume that the opinions of this Department, advising 
State officials to refuse the applications for charters solely because 
the name would conflict with that of a corporation already existing, 
in the collection of taxes and service of judicial process, were not 
meant as precedents that such facts constituted the sole criterion, 
but were meant to decide that those reasons were sufficient in them
selves for refusal of letters patent. If, however, any opinions could 
be advanced as precedents for the proposition that the sole criterion 
is the effect upon the State department in the collection and imposi
tion of taxes and in the service of judicial process, I am of the opin
ion that such a criterion is too narrow, and that the State Depart
ment should consider as well the effect of the similarity of .names 
upon the public mind and upon the activities of the Federal govern
ment in this State, especially that of its postal service. 

A:,; to the case in hand, I beg to suggest that the name "Sterling 
Suiokeless Coal Company" is sufficiently similar to "Stel"ling Coal 
Company" as to tend to the confusion of the public and to the Federal 
and State officials in the matters and things with which they have to 
do in the transaction of business therewith. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 
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OPINIONS TO THE AUDITOR GENERAL. 

MOTHERS' PENSIONS. 

A pension cannot legally be 1>aid to a mother of two children whom she is unable 
to support without assistance and whose husband is living- an inmate of an insane 
asylum. 

Office of the Attorney General, 
Harrisburg, Pa., January 18, 1915. 

Hon. A. W. Powell, _Auditor General, Harrisburg, Pa. 

Sir: This Department is in receipt of your letter of December 18th, 
i914, stating, in substar.ce, that the Board of Trustees appointed for 
the County of Luzerne to carry into effect the provisions of the Moth
ers' Pension Act of April 29, l!H3, P. L. 118, has recommended pay· 
ment of .a pension to Mrs. Sarah Strack, and asking to be advised 
whether, under the facts stated in your said letter and appearing 
from the record and recommendation of said board of Trustees, 
the said Mrs. Sarah Strack is within any of the classes of mothers to 
whom pensions may be granted under the provisions of said act. The 
material facts appearing from the record and recommendation of said 
Board of Trustees are that the said Mrs. Sarah Strack is the mother 
of two children whom she is unable to support in her own home with
out assistance, and that her husband is living, but has been an inmate 
of an insane asylum since September 28, 191L 

The question involved under your inquiry is whether it was the 
legislative ~intent, as expressed in the enactment of our Mothers' Pen
sion law, to authorize the payment of a pension to a mother placed 
in the circumstances disclosed by the report and recommendation of 
the trustees in this case. 

The main purpose of the act, as expressed in its title, is: 

"To provide monthly payments, as approved by the 
trustees, to indigent, widowed, or abandoned mothers, 
for partial support of their children in their own 
homes." 

By the first section the Governor is authorized to appoint boards of 
trustees in each county desiring to avail itself of the provisions of the 
Act, to whom 

"shall be intrusted the carrying into effect the pro
visions of this act, to provide monthly payment, as ap
_proved by the trus·tees, _to indigent, wido~ed; .or a:ba~
doned mothers, for partial support of their children m 
their own homeR." 
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. Uuuer the ad, vayllleuts are to be made joiutly by the State aud the' 
county in which the pensioner resides. 'l'he language of the act is 
vague and its meaniug consequently obscure in many particulars. Its 
real purpose and intent may be gathered only from a consideration 
of the entire act viewed in the light of its manifest purpose. When 
the act was passed and signed, it, of course, contained no punctuation. 
In preparing the law for publication in the Pamphlet Laws, it be
came the duty of the proper clerk in the office of the Secretary of the 
Co1111110Hwealth to so 1nmctuate the act as to give expression to the 
intent of the legislature as he understood that intent from the lan
guage used. The language of that portion of the title, and of the 
first section of the act used to describe the classes or kinds of mothers 
intended to be included within the provisions of the act, a-s punctuat
ed and printed in the Pamphlet Laws, reads as follows: "Ind_jgent, 
widowed, ·or abandoned mothers." At fir~t glance this language 
would seem to indicate three classes of mothers, viz: (a) "Indigent;" 
(h)" "Widowed" and (c} "Abandoned." 

Jf this construction be adopted, then the preseut applicant, Sarah 
Strack; would be included within the first classification, viz: "In
digent mothers." Under this construction, any mother who is in
digent would be included within the act, although her husband is 
living and living with her and their children. 

Again; any widowed mother or any abandoned mother, would be 
within the strict letter, but not the spirit, of the second and third 
elassification, although she .might not be indigent. Consideration .. of 
the results :ti.owing from the adoption of this construction therefure 
indicates that the Legislative intent was not to provide pensions for 
·indigent mothe1·s, widoice.d mothers, and abandoned mothers,·. lmt 
ra.the1·. to proyide pensions for widowed or abandoned mothers who 
arc irnligcnt. 'l'echnical rul.es of construction and of punctuation arc 
11ot to Le applied where their application would overthrow the. spirit, 
scope and purpose of the law, but I am of opinion that the proper con
struction of the language of the title and of the first section of this 
act wonld IJe to. consider the adjective "indigent" as modifying the 
nominal phrase "widowed or aLarnloned . mothers," rather than as 
modifying the noun "mothers." 

It is not necessary, however, to decide the question you have raised 
upon technical rules of construction, for it is provided in the third 
section of the act that: 

"'l'he trustees sball in no case recommend payment to 
any widow (eel) or abandoned mother until they are 
thoroughly sati~fied that the recipient is worthy in every 
way, aud that, m order to keep her children in her own 
home, a monthly payment is necessary." 
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The wo1'd "wido,v" in the above quoted portion of this section 
should manifestly be read "widowed." An examination of the offi
cial copy of the act shows that the Pamphlet Laws agree with that 
copy, but it is clear that all widows are not intended to be included 
within the act, but only such widows as are the mothers of children 
whom they · are unable to support in their own homes without as
sistance. 

The word "indigent" does not appear in this section, but its place 
is f'mpplied by a description of the kind of wiclowcd or abarnloned 
mothers entitled to the benefits of the act, viz: Those to whom 
monthly payments are necessary in order to keep their c9'ildren in 
their own home. It is, therefore, perfectly clear, when the first sec
tion of the act is read in connection with the third, that no pension 
can · be recommended or granted to any mother except a widowed or 
abandoned mother who is indigent. 

The only question remaining is whether a mother ;vhose husband 
is an inmate of an insane asylum is an "abandoned" mother, within 
the meaning of this act. Although the word "abandon" like the wor(l 
"forsake" may be used to describe both good and evil action, and dif
fers from the word "desert" which is ·generally used to describe un
justifiable conduct involving some breach of duty, yet, in my opinion, 
the word "abandoned;' as used in this Act of Assembly is equivalent 
to the word "deserted" and is used · to describe a mother whose hus
band, by his conscious act, has, ~n .vi~lation of his duty to support .her 
and his children, deserted or abandoned her and them. 

The present case necessarily appeals to the sympathies of the o~
cials charged with the administration ot the law, and if such cases 
had been foreseen, provision might have been made for the relief of 
mothers situated as is the present applicant, but it is our duty to con
strue the law as it is written, and yon are accordingly advised that a 
pension cannot legally be paid unde1; the act in question npon the 
within mentioned recommendation. 

Very truly yours, 

J.E. B. CUNNINGHAM, 
First Deputy Attorney Geneml. 
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SALARIES-El\IPLOYES OF THE HOUSE OF REPRESEN'l'A'.rIVES. 

Employes of the House of R epresentatives paid pursuant to the Act of April 
12, 1905, P. L. 148, arc entitled to salaries from the date on which the legislature 
convened. 

Office of the Attorney General, 
Harrisburg, Pa., February 2, 1915. 

Hon . A. W. Powell, Andit_or General, Harrisburg, Pa. 

Sir: Your letter of this date is at hand. You state that you haye 
a statement of the amounts due employees of the House of -Represen
tatives on account of salaries for the first month of the session of 
l!H5, as provided by the Act of April 12, 1905, P. L. 148, and the Ap
propriation Act approved June 16, 1913, and that the amounts certi
fied by the Speaker of the House of Representatives are computed 
from the date on which the Honse convened. 

Yon ask to .be advised whether the. "employees of the House are en
titled to be paid for their services from the date on which the Legisla: 
tnre convened or only from the dates on which they were elected ~r 

I 

appointed." · 
On April 7, 1909, in two opinions to T. A . . Crichton, Esq., Depqty 

Auditor General, Attorney General Todd passing upon a similar ~e
quest with reference to the compensation due the :Postmaster of the 
House of Representatives and the Clerk pro tempo1:e of the Senate 
advised your department that the compensation was ' 'to . be r~ckoned 
from the beginning of the session." I concur in the reasoning . and 
the conclusions reached in those opinions and, therefore, advise you 
that the employees of the House of Representatives, paid pursuant to 
the Act of April 12, Hl05, P. L. 148, are entitled to be paid for their 
services from the date on which the Legislature convened. 

Very truly yonrs, 

FRANCIS SHUNK BROWN, 
Attorney General. 
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TRUS'l' COMPANIES AS R!TIAL ESTA'l'E BROKERS. 

A trust company dealing in real estate for a commission or other compensation 
i~ subject to the liePnse tax imposed upon real estate brokers under ·the Act of May 
7, 1907, P. L. 175. 

'.rlie test consh;ts in whether the corporation handles or deals i11 n·al estate for a 
eonimission or other compensation. 

Office of the Attorney General, 
Harrisburg, Pa., ,July 9, 1915. 

Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: We have your inquiry of July 7, 1915, as to the liability of a 
tru~t company dealing in real estate under the Act of May 9, 1889, (P. 
r,. 159), to assessment for a license tax as real estate broker under the 
A,ct of May 7, 1907, (P. L. 175). 

'J:'he Act of May 9, 1889, is supplemental to the General Corporapou 
Act of this State, of April 29, 1874, P. L. 73. The purpose ,of the ::;up
plemental act is merely to grant enlarged powers to those eoming 
within its p1;1.rview. 'l'l;'ust companies and othe.r corporations of. a 
similar c;iiaracter created subsequent to the Act of 1874 look to this 
act and its supplementing and amending aets, such as they may sub
seq.uently accept, for their corporate .powers and restrictions, but the 
right of the State to tax such corporations and their business is not 
limited by such acts. -

While it is true that the creation of a corporation under a par
ticular act may be construed as a contract between the State and such 
eorporation, yet the construction of' such a contract is strictly against 
the corporation and liberal in favor of the State. 

' Pa,clcer V8. 8nnuury & JiJrir. Railroad Company, 1.9 Pa,. 218. 

Moreover, when the subject of the right of the State to tax a cor
poration appears, we find that Article IX, Section 3 of the Co11stitn
tion of 187 4 provides: 

"'l'he i,ower to tax co'rporations ancl corporate prop
erlies shall not he surr:"endered or suspended by any 
contract or grant to which the State shall be a party." 

In view of this express prohibition no corporation created siuce the 
adoption of the Jast Constitution could claim immunity from any 
form of lawful taxation sought to be imposed by the State, on the 
ground that by its charter such corporation was exempt from that 

particular tax. 
· A corporation or individual cannot resist a tax on the ground that 

. . it is being doubly taxed. As stated in Commonioealth vs. Fall Brook 
Coal Co., 156 Pa._ 488: 

"The legislature has the power to impose double tax
ation provided it is done in .such manner a:s to secure 
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!he unifotmify w'hich the Cons ti! ution requires; but an 
attempt to iiupose double taxa1ion will not · be pte
sumed .. " 

Tu this State, however, it has been repeatedly held that a tax upon 
property and a license tax upon the business rendered possible by the 
employment of that property, is not double taxation. Prior to the Act 
of April 14, 1905, (P. L. 161), a trust company acting as a real estate 
broker was held not to be liable for the license tax imposed on real 
estate brokers. This 'vas decided definitely in the case of Gom,rnon-
1realth vs. Recil Estate Tr·ust Gornpany, 211 - Pa,. 5 1. The case just 
cited, however, turned on the construction of the existing1acts and as 
to whether these acts in providing for the tax on "any individual or 
co-partnership" included corporations. The Court held that the plain 
corn;truction of t he then existing acts p1·ecluded such interpretation 
.a rnl the case was decided not on the lack of power of the State to tax 
t 1·m;t f'f!lnpaniPs nuder such circumstances, lrnt 1he fact that the State 
luHl not elected to do so. This case was decided on March G, 1905, 
nlld at 1hat session of the J,egislature there was introduced and passed 
all amendment to the Act of June 7, 1901, in which the words "or cor
pomtions" wel'e added to the amended act. The Act of April 14, 1905, 
appeared before the court in Goninionw.ealth vs . 8arnuel Blcwk Co'., 
2.2.'J Pft. 74, in which the constitutionality of the act was sustained 
arnl the liability of a corporation paying the usual corporate taxes 
to the licensed tax imposed under thiF; act was fixed. In this case 
it was contended in behalf of th~ corporation which hy its charter 
was elllpowered to act as. a real estate broker, tl1:it the application 
ol' t lie net of Hl05 extended only to such corporations which prior to 
i t~ pas:,;age were required to take out licenses. A11s11'1·1·ing this con
te11t:io11 the Supreme Court, on page 76, says: 

"Unquestionably when the Legislature prm'ided that 
'all merchandise brokers and real estate brokers, whether 
persons, firms or corporations', it intended by express 
terms to include corporations in the class that was re
quired to pay a license fee to do business, and this 
is particularly true when we consider that the act of 
1905 was passed immediately following the decii:;ion 
of the court in Commonwealth vs. Trust Company, 211 
Pa. 51." 

As was conceded in the case of Commonwealth vs. Samuel Black 
Company cited, the State has the right to compel the payment by a 
corporation of a license tax. 

In Commonwealth vs. BdUcy ct al, '20. Pn. 8 11/HT Ul. 210, it was 
expressly held that 

"'fhe fact that a corporation had paid the bonus 
required at the time of its incorporation and has an
nually paid the whole amount of the corporation tax 
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assessed upon the whole value of · its capital stock 
and assets, does not relieve the corporation from the 
payment of the mercantile tax, if it engages in the busi-
ness of buying and selling goods/' 
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· If, then, the act of 1905 rendered any corporation liable to the pay
ment of the license tax provided therein, when such corporation acted 
as a real estate broker, there can be no doubt as to the similar effect 
of the Act of May 7, 1907. A trust company need not act as a real 
estate broker. It may, like an individual, acquire real estate in the 
regular course of its business and thereafter sell it, or during the term 
that it. holds it collect rents from it. ·when, however, a corporation 
or ~n individual acts as a real estate broker, the act of 1907 applies. 
This act, in Clause F of Section 2, says: · 

Real estate brokers and agents are those who buy, 
sell or rent real estate, or collect rent therefrom, or 
negotiate loans upon real estate s1:c·111·ity, for· a c:o111 -
mission 01· other compem:atio11. 

Atteution is calleu to the fact that the test llepends on whether tbP 
person or corporation handles or cleals iu l'!'al estate for n couvm·ission 
'~?" ulhcr couipcn:,;ation. 'fhe applicatiou of the act of i!:I07 is. 110 

broauer or narrower than the act of 1D05. It expressly provides that 
real estate brokers "whether persons, firms, limited partnerships or 
co1'.porations," shall vay the tax w; provide1Lby it, and the full effect 
of the decision iu the case of Com111rnHocalth vs. Sarnuel Black Co. 22.3 
Pa. 74 applies to the act of 1907. 

As stated by Cunningham, Assistaut l IPpu l:y Attorney General, in 
au opinion rernlered t<_> yonr l >epa1·trneut July H, 1907, the Act of May 
7, 1907, (P. L . 175), merely enlal'ges the l'lassification of urokers snb
je1:t to a tax a1'u changes the method of m;sessing it. 

As it appears in Section 11 of this net, it is iutendell to snperseue 
all license taxes theretofore required to be puitl l1y those defined in the 
act. 

I might well smumarise by quoting Ea.8l111an on Ornponlfions, Vol. 

1, Jlfl[JC 700, iii which is correctly stated tlte am:wcr to your inquiry: 

Numerous other license taxe:-; for State and local p111"
poses exist iu Penn:-;ylvai1ia, and corporation:-; are sub
ject to the pqyment of these equally \vith individuals 
if they engage in the businesses to which such licensed 
taxes relate respectively." 

I, therefore, have to advise you that a ti·ust company which hanules 
or deals in real estate for a commission or other compensation, is sub
ject to the license tax imposed on real e:-;tate brokers under the Act 
of May 7, 1907. 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 
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BONUS TAXES. 

A corporation wliich has bought properties aJHl franchises of other corporations 
under section 5 of the Act of April 17, 1876, P. L. 30, is not required to pay again 
the bonus on capital stock upon which the vendor companies had paid. Upon a re
settlement of its accounts with the Auditor General, a creuit for any such payment 
inadvertently madP muy be apvlied on its cavital stock tax account. 

'J'he Act of March 30, 181.1, §16, P. L. 14~, proviuing for rel'isioii of settlements 
with the Auditor General and State Treusurcr, requires that requests therefor must 
be mat.le within twelve months. It is lawful to make the revision thereafter upon a 
request made within the tw<'h'e months after the scttlemC'nt. 

Office of the Attorney General, 
Harrisburg, Pa., July 12. 1915. 

Hou. A. W. Powell, Auditor General, Harrisburg Pa. 

Sir: I have your favor of the sixth iustant witli reference to the 
settlement of bouus on capital stock of the Conewago Gas Company: 
From your letter I understand the facts to be as follows: 

The Conewago Gas Company was incorporated with a capital stock 
of $5,000.00 on which it paid bonus. Jn the month of January, 1913, 
it increased its capital stock to $300,UOO.OO and on January 30, 1915, 
paid $983.34 bonus on the increase. 

During the same month the company bought the franchises and 
properties of three other gas companies which had paid bonus on a 
total capitalization of $85,000.00, and notice of these acquirements 
was filed in the office of the Secretary of the Commonwealth on Janu
ary ~J, 1913. On December 29, 1913, or one month less than a year 
after bonus amounting to $983.34 had been }}aid on the increased 
capital stock, the Conewago Gas Company filed in your office a peti
tion asking, in effect, for a re-settlement of the bonus so as to allow 
cretlit to the amount to $283.34 for bonus paid on the three other gas 
companies, the properties and franchises of which it had acquired as 
above mentioned. 

On June 24, 1914, a credit settlement was made, and on the books 
of the Department of the State 'l'reasnrer it appears that the com
pany has a credit balance of $283.33. 

The Conewago Gas Company has asked that this credit balance 
~283 .33 on its bonus account be applied on its capital stock tax ac
count. You inquire, first, whether the settlement of June 24, 1914, 
was lawful, having been made after one year from the date of pay
ment of bonus on the increase; second, whether such re-settlement was 
properly made and the Gas Company is entitled to have the balance 
thus to its credit applied on its capital stock tax account. 

The Act of April 17, 1876, (P. L. 30) , Section 5, (p 33) amending the 
general corporation Act of 1874, provides; 
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"It shall be lawful for any corpor-ation in the same 
manner ~o sell, assign, dispose .of and convey to any 
corporation created under or. accepting the provision:,; 
of this act, its franchises and all its i;roperty, real, per
sonal and mixed, and thereafter such corporation shall 
cease to exist and the said property und franchises not 
inconsistent with this act shall thereafter be vested in 
the corporation so purchasing as aforesaid." 
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This act was construed by the President Judge of the Court of 
Common Pleas of Dauphin County in the case of Co11imonwealth vs. 
Consolidated Telephone Companies, 41 Pa. C. C. 17, and Common
wealth vs. Matheson Automobile Compciny, 41 Pa. C. C. 20, to relieve 
the purchasing company of paying bonus so much of the increase of 
capital stock as had already been paid to the Commonwealth by the 
corporations whose franchises and properties were purchased by such 
increase. These cases were not appealed by the Commonwealth, and 
until reversed should be followed by the Department. 

I am, therefore, of the opinion that the Conewago Gas Company 
should not have been requirBd to pay bonus on $85,000, of increase 
r~presenting the capital of the franchises and properties of the gas 
companies purchased by it on which bonus had already been paid. 

i The Act of March 31, 1811, (P. L. 145), Section 16, provides as fol
lows: 

"Thatthe Auditor General and State Treasurer at the 
request of each other, or of the party, shail revise any 
settlements made by them except such as have been 
appealed from, or which by any other proceedings have 
been taken out of their offices, if such request be made 
within twelve months of the date of ·settlement; but 
after that time no settlement on which a final dis
charge has been granted shall be opened, but the same 
shall be quieted and finally closed." 

While the credit settlement was not made until June 24, 1914, the 
request for the same was made on December 29, 1913, or one month 
less than twelve months after the payment of the bonus on increase 
on January 30, 191~. The Act of 1811 does not require that the settle
ments shall be revised within twelve months, but that the requ~st for 
such revision be made within twelve months. The request in this case 
was within the time fixed by the Act of 1811 and it was~ ther.efore, en
tirely lawful for y~:m and the State Treasurer to make the settlement 

asked for. 
I a:rri of the opinion that the credit settlement as appearing on the 

books of your Department and ·the State Treasury, .is in accordance 
with the law laid down by the President ,Judge of the Court of Com
mon Pleas of Dauphin County. This bein~ so~ it will be entirely 

7- 6-1917 ' ·...;., 
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proper for you to allow a transfer of the credit balance of $283.33 ap· 
pearing on its bonus account to be applied on its capital stock tax ac· 

count, as reqnested. 
Very truly yours, 

FHANCIS SHUNK BB.OWN, 
Attorney General. 

MO'l'IlERS' PENSION A.CT. 
The Auditor General may estimate as accurately as possible the expenses and 

salaries of officers to be appointed to carry into effect the Mothers' Pension A.ct, so 
as to determine how much money may be apportioned to the counties under the pro· 

visions of the act. 

Office of the Attorney General, 
Harrisburg, Pa., August 3, 1915. 

Hou. A. W . Powell, Auditor General, Harrisb11rg, Pa. 

Dear General: Your letter of the 2nd ini;t. adtlressetl to the At· 
torney Gel\eral, relative to the Mothers' Pension A.ct of l!H3, aud sup
IJlement thereto, Act of June 18, HH5, providing fol' certain achlitio~al 
appointments Ly the Governor, aud for the payme11t of salaries aud 
expenses thereunder, was duly received at this Department. 

You point out that the Act of June 18, 1 !115, appropriates the sum 
of $100,000 in adtlition to the unexpended ualance of the appropria
tion made for the same purpose at tlte session of l!:U:3, to be aptJor
tionetl am011g the various counties at the percentages tllereiir pro
videll, and further that the Act of 1915 provides that the Governor 
Hhall make certain appointments thereunder and tllat provision is 
111a•le for tile payment of salaries and for traveling and office expenses. 

You advise that you have not as yet been notified of any appoint
ments under the Act of 1!)15, and that you have no means of ascer
taining tile amount which will become payable on account of salaries 
of such officers when appointed, and of the expenses which may be in
curred and charged to the appropriation, and that unless you are per
mitted to make an estimate of these expenditures yqu see no way ~f 
arriving at an apportionment to the several counties provided by the 
act. · 

It is manifest that the precise amount that will become payable and 
charged to the appropriation for salaries ~nd for traveling and office 
expenses, cannot be determined until the end of the second yeai• 
period, and it is certainly unPeasonable to suppose that the appor• 
~ionments to the various counties could uot be matle unth after that 
time. 
; •... I 
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'l'he object and pm·pose of these acts is to assist indigent, widowed 
or abandoned mothers in the partial support of their children in their 
homes, and it is important that this assistauce be given where needed 
as early as possible, whereby it will be the more effective. 

I am ·of the opinion, therefore, that it will be quite proper fol' you 
to make as accurate an estimate of such probable expenses as pos· 
sible and deduc.t the same from the amount to be apportioned to the 
various counties under the acts, and any balance which would remain 
in your ·hands after the payment of the salaries and expenses referred 
to could thereafter be apportioned among the counties on the same 
basis. · I 

Very truly yours, 

.JOSEPH L. KUN, 
nr:puty Attprney General. 

'l'AXATION~NA'l'lONAL BANKS. 

The Commonwealth has no right to. tax such portion of tl1e fumls of a National 
Bank as is invested in the stock of a F ederal R eserve Bnuk. 

Office of the Attorney General, 
Harrislmrg, Pa., August 9, 1 !H5. 

Hon. A. W. Powell, Auditor General, Harrisbur·g, Pa. 

Sir: ·1 have received your favoi' of July 28, askiug to be advisetl 
whether or not you have the right to tax such portion of the funds of 
a National Bank as is invested in the stock of a Federal Reserve Bank. 

Federal Reserve Banks were created by the Act of Congress, ap
proved D'ecember 23, 1913, and are an important instrumentality or 
factor in the endeavor of the Government of the United States to 
furnish a more elastic currency and to establish a more effective super
vision of banking throughout the country. A reading of the act makes 
it clear that Federal Reserve Banks are not to be _considered as purely 
iJ;>l'ivate corporat~ol).s. The Government of the United States is vitally 
int~rested and ,concerned in their establishment and welfare. 

This is ,seen from .tlie following excerpt from Section 2 of the act: 

"Should the total snbscri'ption by banks and the public 
to the stock of said Federal Reserve Banks or any one 
or more of them, be, ill the judgement of the organiza
'tion committee, insufficient to provide the amount of 
capital required thei•efor, then and in that event the 
said organization committee shall allot to the United 
States such. an amount of said stoc~ ~s s::.ticl. committee 
shail deterIQ.jJ!.~," 
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Under the provisions of the act it is not optionaL witll National 
Banks to· become stockholders of F ederal Resel'Ve Banks or not, as 
tliey see fit. The act provided that National Banks which did not 
within one year after the passage of the act become member banks of 
the Federal Reserve Bank System should forfeit all of t heir rights, 
privileges and franchises under the National Bank Act. 

Besides, subscription to the stock of such Federal Reserve Banks is 
not open to the public generally. It was only in the event that the 
subscriptions by banks to the stock of .such Federal Reserve Banks 
was in the judgment of the organization committee, insufficient to pro
vide the amount of capital required therefor, that the committee was 
authorized to offer the stock in said Federal Reserve Banks to public 
subscription. 

Section 7 of the act provides, inter alia, as follows : 

"Federal Reserve Banks, including the capital stock 
and surplus therein, and the income derived there
from, shall be exempt from Federal , State and local tax
ation, except taxes upon real esta te." 

'l'h is exemptio11 frorn taxation a pp lies not only to the Federal Re
Het·ve Bau ks, themselves, their capital and surplm;, lmt also to the in
come derivetl therefrom, that is, to the stock and income or dividends 
tLe1·efrow, iu the hand:,; of the· holden; of such stock, and such por
t io11 of the funds of a National Bank or other holder of such stock, 
;is is investetl in the stock of a Federal Heserve Bank is therefore 
exempt frout taxation by tlle Commonwealth or any local authority. 

This is in line with the tl eci:,;ions of this State and tile United 
States Supreme Comt on the question of the taxe1 tiou of tlle funds of 
coq)Orations invested in Unitefl States securities. 

ln the case of Commonwealth vs. Lackawanua L. and C. Co. 129 
Pa. 346, Judge McPherson filetl t he following c011ch1si011 of law, whicl1 
was not questioned by the Commouwealth: 

"So much of' the defendant's capital 8Lock ;18 ii-; iu
vested in United States bornls i:,; not taxable by the 
State." (page 34!)). 

In First National Bank vs. Commonwealth of Kentucky, 9 Wal
lace, 353, the Supreme Court of the United States, through Mr. Jus--
tice Miller, said (Page 359): 

"It has been established as tile law gover1i.ing" this 
Court that tile property or interest of a stockholder 
in an incorporated bank, commonly called a share; the 
shares in their aggregate totality being called some
times the capital stock of the hank, i~ a different thing 
frorn the moneyed capital of the bank held and owned by 
the co~poratiou . This capital may consist of cash, 
or of lnlls and notes discountcrl or of real estate com· 
h. l . ' 

tnef w1th them. Th ~,, 11.1;;,,u ~, .. , '" ~ ~;\ ·''"'', ~ .,_ L -;;.-;:;; "- -:~ in 
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l;>onds of the Government, or in bonds of the States, or 
in bonds and mortgages. In whatever it may be in
vested it is owned by the bank as a corporate entity and 
not by the stockholders. A tax upon this capital is a 
tax upon the bank, and we have held that when that 
capital was invested in the securities of the Govern
ment it could not be taxed, nor could the corporation be 
taxed as the owner of such securities." 

101 

You are therefore advised that the Commonwealth has no right to 
tax such portion of the funds of a National Bank as is invested in 
the stock of a Federal Reserve Bank. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

MOTHERS' PENSION ACT. 

Payments may not lawfully be continued under the Mothers' Pension Act of April 
29, 1913, P. L. 118, to indigent mothers whose husbands are disabled, or to indigeut 
mothers whose husbands have abandoned them, or to mothers without lawful hus
bands, even if they were on the pension roll before ' the adoption of the Act of June 
18, 1915, P. L. 1038; and none of these classes fall within the groups of lawful 
beneficiaries under the later act. 

Office of the Attorney General, 
Harrisburg, Pa., August 10, 1915. 

Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Replying to your inquiry of recent date, relative to the Act 
of June 18, 1915, P. L. 1038, which is an amendment to the Act of 
Apl'.il 29, 1913, P. L. 118~ commonly referred to as the "Mothers' 
Pension Act," I beg to advise you as follows: 

The A':!t of 1913 provides that the beneficiaries thereunder shall 
be "indigent, widowed or abandoned mothers, for partial support of 
their children in their own homes." The amending Act of 1915 pro
vides that the beneficiaries thereunder shall be "women who have 
children under sixteen years of age, and whose husbands are dead or 
permap.ently confined in institutions for the insane, when such women 
are of good repute, but poor and dependent on their own efforts 
for support, as aid in supporting their children in their own homes." 

You asked to be advised, 

First: Whether you may law(ully continue pay
ments to indigent mothers whose husbands are dis
abled, to indigent mothers whose husbands have. aban
doned them, or to unfortunates who are mothers without 
any lawful husbands .if they were on the pension roll 
prior to the adoption of the Act of 1915. 
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Second: Whether or not you are authorized to strike 
off from recommendations made by Boards of Trustees 
for new pensions since the adoption of the said Act, 
those who come within the classes cited in the firtit 
inquiry. 

'l'he real purpose of this legislation was undoubtedly to alleviate 
the condition of want and dependence of families which have perma
nently lost the usual and natural support furnished by the father 
and hnsband. It is rather difficult, therefore, to understand how the 
situation is affected by the cause of the condifom. 

A real case of abandonment by a father, for instance, has the same 
effect, so far as the ability of the mother to support her children is 
concerned, as the death of the father. And what if a husband is per
manently confined in some other institution, than an insane asylum? 

It must be assumed, however, that there were good and sufficient 
reasons for making the limitation in the Act of 1915, and it is, of 
course, our duty to interpret legislative acts in accordance with the 
intention as expressed therein,-in this case clearly expressed-and 
it is your duty to administer the law as so passed and interpreted. 

If there could be any possible doubt as to the intention and pur
pose of the Legislature, it is removed by the title of the Act of 1915, 
which declares that it is an Act amending the Act of 1913, "by limit
ing the provisions of said Act to women whose husbands are dead or 
permanently insane, and who have children under sixteen years of 
age, etc.'' 

You are therefore advised: 
First: That you may not lawfully continue payments to indigent 

mothers whose husbands are disabled, to indigent mothers whose hus
bands have abandoned them, or to unfortunates who are mothers with
out any lawful husband, notwithstanding they were on the pension 
roll prior to the adoption of the Act of 1915. 

Second: You are authorized, and it is your duty, to strike off 
from recommendations made by Boards of 'l'rustees for new pensions, 
since the adoption of the Act of 1915, all those who come within 
1he classes mentioned in your first inquiry. 

In other words, the provisions of the Act of June 18, 1915, P. L. 
1038, are limited in terms to "women who have children under six
teen years of age, and whose husbands are dead or permanently con
fined in institutions for the insane, wl:mi1 such women are of good 
repute, but poor and dependent on their own efforts for support, as 
aicl in supporting their children in their own home," anclothers may 
not lawfuJ!I- be <lesig11ate1l as beneficiaries thereunder. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General, 
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DIXMONT HOSPITAL FOR THE INSANE. 
In the absence of a specific agreement to the contrary, an architect's fee or com

mission must be based upon the cost of the actual work accomplished rather than 
on the contemplated cost of the builtlings as indicated by the plans and specifications. 

Office of the Attorney General, 
Harrisburg, Pa., August 12, l!H5. 

·Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Answering your inquiry of this date relative to the payment 
of architects commissions <lue in connection with work done at the 
Dixmont Hospital for the insane, for which an appropriation of 
$136,200.00 was made by the Act of July 25, 1915, for the "perman
ent improvement of the Main hospital building by the installation of 
fire proof floors and renewal of the heating appliances, plumbing and 
other fixtures," I beg to advise as follows: 

You advise that the hospital authorities executed an agreement 
with a firm of architects for the preparation of plans and specifica
tions and supervision of construction, for a fee or commission of five 
per centuin of the cost "of the work done and materials furnished, 
under the designs and supervision of the architects," of which 
amount a portion was made payable "upon completion of the working 
plans and specifications and the remainder being paid from time to 
time in proportion to the amount of work. done." 

You further advise that upon the submission of proposals it was 
ascertained that the cost of the work contemplated would exceed the 
amount of the appropriation by more than $100,000.00, and only half 
of the work was undertaken, and that the actual cost of tlie work 
done was about $120,000.00, while the aggregate for the low bids 
amounted to more than $240,000.00. 

You advise that you have before you a requisition for the payment 
of the fee of the architects, in which demand is made for the payment 
of three per cent. of the aggregate of low bids submitted, and in ad
dition two per cent. of the actual cost of the work accomplished, which 
would make a total of eight per cent. of the total cost of construction, 
and the question is whether or not you may make payment as requisi-
tioned. ' 

·Aside from -the fact that by the very terms of the arrangements 
ma.de with the architects; their commission of five per cent. is to be 
based upon the cost "of the work done and materials furnished," it 
is my opinion that unless there is a specific agreemen~ to the contrary, 
the architects fee in any case should be approved for payment on the 
agreed percentage only of the cost of the actual work accomplished, 
and shoulq not be allowed on contemplated cost of structures, which 
exist only in the form of plan!'! and specifications. 
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Architects must acquaint themselves with the amount of the appro
priation available for the work in any case, and their plans and speci
fications ought to be prepared with a view to involve the expenditu.re 
of approximately such sum. Otherwise, plans and specifications could 
be readily drawn, which would, under the theory contended for, in
volve the payment of a sum for architects fees out of all fair propor
tion to the amount of money actually spent for the work. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 

I!'INE UNDER SUNDAY LAW. 

Under the Acts of May 15, 1850, P. L. 773, and April 26, 1855, P. L. 321; the 
prosecutor for a violation of the Sunday Law of April 22, 1794, 3 Sm. Laws, 294, is 
not entitled to one-half of 'the penalty imposed. The entire penalty iR now payable 
to the Commonwealth for the use of the sinking fund. 

Office of the Attorney General, 
Harrisburg, ,Pa., August 25, 1915. 

Hon. A. ·w. Powell, Auditor General, Harrisburg, Pa. 

Sir: I have your inquiry of August 23, 1915, as to whether, under 
the Act of April 22, 1794, prohibiting the doing of .business on Sunday, 
as amended by the Acts of May 15, 1850 and April 26, 1855, the 
prosecutor is entitled to one-half of the penalty imposed. 

In an opinion given by the Honorable Hampton L. Carson, Attorney 
General, to your Department, on February 5, 1904, reported in 6 J. 
P. 140, it was determfoed in the affirmative. 

It is with regret that I must disagree with the conclusion therein 
reached, and adopt rather the construction of this same act as placed 
upon it by the same Attorney General in an opinion rendered August 
1, 1903, and reported in 6 J. P. 97. 

The Act ,of April 22, 1794, fixes the penalty at four dollars. By 
the 6th section of the same a.ct, one-half the penalty is payable to the 
prosecutor and one-half to the overseers of the poor of the county ·in 
which the prosecution is instituted. 

The Act of May 15, 1850, (P. L. 773), provides, in Section 6: 

That the penalty inflicted by the first section of the 
Act of Assembly entitled 'An act for the prevention of 
vice and immorality, etc,' shall hereafter be paid into the 
treasury of the Commonwealth of Pennsylvania for the 
use of the sinking fund." 
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While the above quoted portion mentions specifically Section 1, it 
does so only in determining the penalty as being that penalty whfoh is 
provided by section 1, and in so far as it changes the disposition or 
distribution of the penalty, would affect any other section of the act 
in conflict with the express terms of the Act of 1850. The Act of 1850 
does not indicate that that portion of the penalty theretofore payable 
to the ~verseers of the poor should be paid to the Commonwealth. It 
specifically provides that the penalty shall be so paid. and the penalty 
includes not only the portion theretofore paid to the overseers of the 
poor, but also the portion paid to the prosecutor. 

I would, moreov~r, call your attention to the fact that the Act of 
1850 not only says where the penalty should be paid, but for what · 
purpose; so, under that act the penalty theretofore divided between 
the overseers and the prosecutor for their respective uses, is now pay
able to the Commonwealth 'for the use of the sinking fund." 

The Act of April 26, 1855, (P. L. 321), merely changed the amount 
of the penalty from four dollars to twenty-five dollars. 

In arriving at this conclusion, consideration has not only been given 
to the Acts of Assembly above enumerated, but also to the cases of 
Allegheny County vs. Commonwealth, 1 Monahan 119, and Common
wealth of Pennsylvania vs. Allegheny County, 63 (P. L. J. 119). 

It is, therefore, my opinion that the prosecutor is not entitled to 
one-half the penalty imposed under the above mentioned acts. 

·very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 

GENERAL APPROPRIATION BILL PUBLIC SERVICE COMMISSION. 
The Auditor General may pay, from the appropriation to the Public Service Com

mission in the-general appropriation bill, for the services of experts rendered before 
May 31, 1915, on requisition issued after that date. 

Office of the Attorney General, 
Harrisburg, Pa., September 24, 1915. 

Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Dear Sir: I have your favor of July 28 asking to be advised whether 
you should permit payments under contracts made by the Public 
Service Commission with Morris Knowles and BenjammF. Shuck, re
spectively, to be charged to the appropriation for 1913, they having 
been contracted for before the 31st of May, 1915, and the valuations 
being those required in cases coming before the Public Service Com
mission prior to May 31, 1915. 
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An examination of the contracts submitted with your inquiry shows 
that tl.J.ey were entered into on l\1ay 26, 1915, the ~aid Morris Knowles 
being employed as an expert civil engineer and the said Benjamin F. 
Shuck being employed as an expert accountant, in the investigation 
of the property, plant and equipment and the books and accounts, re
spectively, of the Springfield Consolidated Water Company which the 
Public Service Commission has had under way for some time and 
which is still incomplete and pending. 

This investigation or inquiry was not specially ordered or author
ized by the Legislature nor was any sum of money specifically ap- · 
propriated to this object The work wa~ taken up under the_ general 
powers and authority conferred on the Public Service Commission by 
the Public Service Company Law, approved July 26, 1913 (P. L. 1374), 
and tlrn appropriation of 1913 referred to in your inquiry, is part of 
the General Appropriation Act, approved July 15, 1913, (P. L. 755), 
appropriating moneys for the ordinary expenses of the several De
partments of the Commonwealth for the two fi.sca,l years beginning 
June 1, 1913, found in the Pamphlet Laws, Page 819, as follows: 

"Section 50. For the payment of salaries and all 
other expenses necessary to carry into effect the pro
visions of House of' Representative~ bill number one 
hundred and eighty three, known as the The Public 
Service Company Law, conditioned upon its passage 
by the General Assembly and approval by the Governor, 
the sum of four "fiundred thousand dollars ($400,000), 
or so much thereof as may be necessary." 

As pointed out in your letter the General Appropriation Act of 
1915, in line with all General Appropriation Acts of recent years, pro
vides that the funds therein given are specifically appropriated to the 
several objects thereinafter named for the two fiscal years commenc
ing on the first day of June, one thousand nine hundred and fifteen, 
and for the vayrnent of bills incurred and remaining unpaid at the 
close of th e "fiscal year ending May thirty-first, one thousand . nine 
hundred ([:Itel fifteen~thereby evidencing recognition on the part of 
the Legislature that bills had been incurred in the regular adminis
tration of some of the Departments of the State Government whicl1 
had not been paid out of the funds appropriated for the two previous 
years. 

Section D, of Act IV of the Public Service Company Law provides: 

"'fhe Commission shall have power to employ during 
its pleasure and at such rates of compensation as it 
may determine, such officers, experts, engineers, statis
ticians, acconntants, inspectorH, clerks and employees 
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as it may deem necessary to carry out the provisions 
of this Act or to perform the . duties and exercise the 
powers conferred upon the Commission." 
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And in Section 10: 

"*****The Ralaries hereinbefore mcntione<l, and the 
salaries of all other ofiicers, agents, appointees and em
ployees of the Commission shall be payable monthly." 

'fhe investigation on which Messrs. Knowles and Shuck have been 
employed by the commission, as Civil Engineer and Accountant, re
spectively, is part of the general duties imposed upon or authority re
posed in the commission by the Act of Assembly creating it and will 
form part of the work to be performed by the commission in the regu
lar pursuit of its labors afte1' June 1, 1915. It cannot therefore be 
considered as a separate item or contract which the commission was 
ordered or authorized to undertake separate and apart from its gen
eral or o~dinary functions. 

I am familiar with the opinions of former Attorneys General per
mitting payments to be made out of appropriations granted by a pre
ceding Legislature, provided contracts had been awarded and entered 
into or work begun.l!.:_nd prosecuted before the close of the fiscal year 
when otherwise such appropriations would have merged into the gen
eral fund. In near~y all such cases, however, the appropriations thus 
saved from merging into the general fund were special appropriations, 
for a specific purpose, for the fulfillment of which contracts had been 
made or work commenced, but for lack of time had not been completed 
within the biennial period. (See opinion of Hon. M. Hampton Todd, 
Official Report 19061 Page 103, and of Hon. ,John C. Bell, Official Re
port 1911, Page 39). 

There is a clear distinction between such cases and items in the 
general appropriation to a Department or Commission incidental to 
the conduct of its ordinary business. 

For bills so incurred and remaining unpaid · the succeeding general 
appropriation act 1Uakes specific provision as a part of the regular 
expenses of administration for the next two years. 

I am therefore of the opinion that no payments can be made by you 
to be charged against the appropriation of 1913, on account of the con
tract made by the Public Service Commission with Morris Knowles 
and Benjamin F. Shuck, respectively, beyond what was earned at the 
close of tbe fiscal-year ending May 31, 1915. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 
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Where a national bank collects and remits for steamship tickets in the same man
ner as it collects and remits a draft, it is not snbjeet to taxation under the act 
of May 7, 1907, P. L. 175. 

The State of Pennsylvania cannot tax a national bank under the act of 1907 if 
it is exercising powers conferred by the United States government. 

Office of the Attorney General, 
Harrisburg, Pa., September 28, 1915. 

Hon . .k.. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Sometime ago you enclosed a communication from the Mercan
tile Appraiser of Fayette County, and asked whether the First Na
tional Bank of Perryopolis, Fayette County, was liable for a broker's 
license under the Act of May 7, 1907, (P. L. 175), "on the steamship 
tickets which they sell, and for which they get a commission or broker
age of $2.00 on each." 

The delay in answering your letter has been, in large part, oc
casioned by correspondence with the Secretary of the Treasury, and 
with the bank, in the effort to ascertain exactly w_hat the transaction 
was. We find the facts to be as follows: 

Upon an application to the bank by one of its customers for a steam
ship ticket the bank officers fill out an application to the steamship . 
company for such ticket. This application is forwarded by the bank 
to the steamship company, which company puts a certificate of ap
proval upon said application, which thereupon becomes in effect a. 
ticket, and the steamship company mails the same to the bank for d.e
Jivery to the applicant, upon pryment of the price of the ticket. The 
bank delivers the ticket and makes the coUection in the same manner 
as the bank would collect a draft maile on one .of its customers. Its 
charge for th~s service is of the same nature as for the collection of a 
draft. The bank remits on the same day that the collection is made 
to the steamship company, just as in the collection of a draft, note or 
any other item sent for collection, deducting its charge from the remit
tance. 

It is questionable whether this transaction is within the Act of ].\fay 
7, 1907, (P. L. 175), but it is unnecessary to decide this question, be" 
C"anse Section 5136 of the Revised Statutes of the United States gives 
to banks 

"All such incidental powers as shall be necessary to 
carry on the business of banking; by discounting and 
negotiating p~omissory notes, drafts, bills of exchange, 
and other evidences of debt; * * * .* by buying and 
selling exchange, coin, and bullion," etc. 
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and the Comptroller of the Currency, interpreting this statute, has de
cided that the transaction is within the powers conferred by the Act 
of Congress above cited. 

The State of Pennsylvania cannot tax a national bank under the 
Act of 1907 if it is exex.cising powers conferred by the United States 
Government, for to do so would be to tax a Federal agency which the 
State of Pennsylvania is prohibited from doing. 

I am, therefore, of opinion that in so far as the First National Bank 
of Perryopolis, Pa., is collecting and remitting for steamship tickets 
in the manner above indicated it is not subject to taxation under the 
Act of May 7, 1907, (P. L. 175). 

Very truly yours, 

WILLIAM M. HARGEST, 
D ep'l.fty Attorney General. 

PAY OF ARCHITECT-INDUSTRIAL HOME FOH WOMEN, MUNCY. 

The Commis_sion under the Act of July 25, 1913, providing for the establishment 
of the home, had the right to fix the compensation of the architect, and was not 
bound by the rates fixed by the Board -0f Public Grounds and Buildings. 

The Auditor General as an auditing officer is bonn<l by the law of ordina ry and 
reasonable prices unless these prices are fixed by Acts of Assembly or other authority 
given by law to some other body to fix them, but is not required to approve charges 
which he has good reason to believe are grossly unreasonable and excessive. 

Office of the Attorney General, 
Harrisburg, Pa., September 29, 1915. 

Hon .. A ... W. Powell, Auditor General, Harrisburg, Pa. 

Sir: I beg to acknowledge yours of today, requestingl 
First: That I advi_se your office whether or not you are legally 

bound to make payment on contracts with architects for State work 
at the price fixed by Boards of Trustees of purely State institutions, 
or whether you may, as heretofore, refuse to make settlements in any 
amount al;>ove five per cent. upon the contracts which have never been 
submitted to you or approved by you. 

Second: Whether or not, in my opinion, you are, as ~uditing offi
cers, bound only by the rule of reasonable and fair prices, notwith
standing contracts made by Boards of Trustees, Commissions1 etc. 
· I beg to advis~ you as to the matter in hand, compensation of the 

architect of the Industrial Home for Women, situated at Muncy, the 
Act of July 25, 1913, providing for the establishment of that home, 
etc.,- ,authorizes the c9mmission thereby created to: 
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"clii.i!ie to be prepared plans and specifications for said 
Industrial Home," etc.i .. 

and further provides: 

"The Commission may employ such other persons as 
it may deem necessary to secure the speedy and eco
nomical construction of the said Industrial Home and 
the improvement of the said site. The compensation of 
all persons employed or appointed by the Commission 
shall be fixed by the Commission." 

Under this authority the commission has a right to fix the com
pensation of its architect; and unless the six per centum therein 
agreed upon is excessive and grossly unreasonable there is no legal 
reason why it should not be paid. The commission is not bound by 
the resolution of the Board of Public Grounds and Buildings limit
ing commissions to be paid to architects for State work to five per 
cent. of the cost of the work. 

As to your second inquiry, as auditing officers, you are bound by 
the law of ordinary and reasonable prices, unless, of course, these 
prices are fixed by Acts of Assembly or other authority given by law 
to some other body to fix them. 

Even though authority be giv:en by Acts of Assembly to a commis
sion to fix compensation of architects, prices, etc., you are not re
quired as auditing officers to approve charges which you have good 
reason to believe are grossly unreasonable and excessive. 

To all laws giving powers to boards, commissions and public offi
cials to fix compensation, prices, etc., there is the necessary implica
tion that good judgment will be used and that the compensation, 
prices, etc., be fair and reasonable, and if in the performance of yonr 
duties they should appear otherwise, you should disapprove. 

If I have not fully answered your inquiry, please command me. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 
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TAX ,APPEALS-PRACTICE. 

'.rhe Act of April 9, l9l3, P . L: 48, does not require sellarate reports and petitions 
for settlement of tax to be filed with the Auditor General and State Treasurer,
they are to be filed with the Auditor General and brought to the attenion of the 
State Treasurer before action thereon. 

The State Treasurer must act 'on a petition for settlement even in case the pe
tition is refused by the Auditor General. 

Office of the Attorney General, 
Harrisburg, Pa., October 22, llH5. 

Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Your favor of recent date addressed to the Attorney General 
concerning the interpretation of the act, entitled "An act regulating 
appeals ftom tax and other public accounts settlements of the :fiscal 
officers of the Commonwealth," approved April 9, 1913, (P. L. 48), is 
at hand. 

You ask-
"First-Does the act require the facts in said petition :filed prior 

to appeal to be called to the attention of the Auditor General and the 
State Treasurer?" 

The second section of said act provides: 

"On any appeal from a tax or other public accounts 
settlement of the :fiscal officers of the Commonwealth, 
no facts shall be admitted in evidence that were not 
brought to the attention of said :fiscal_ officers in the re- -
port :filed, or in an application under oath for resettle
ment prior to said appeal, etc." 

The facts, of course, must be brought to the attention ofthe State 
Treasu~er as well -as the Auditor General, but that does not mean that 
separate reports or separate petitions for resettlement must be :filed 
both in the office of the State Treasurer and the Auditor General. The 
reports are :filed in the office of the Auditor General only. The peti
tion for resettlement should be filed there also. 

The Act of March 30, 1811, which authorizes the settlement of pub-
lic accounts provides in the third section: -

"That' when any public account is examined and ad
justed, entered in the books of the ofllce and signed by, 
the Auditor General, it shall be submitted, together with 
the vouchers and all other papers and information ap
purtenant thereto, to the : State Treasurer for his re; 
vision and appro,bation." 

Therefore, the petition for a resettlement may be brought to the at
tention of the State Treasurer just as the report and other papers r.e
laing thereto are brought to his attention in making an original settle, 

J11e11t. 
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Your second inquiry is: "Does the second section of the said act 
require the action of both the Auditor General and the State Treas
urer upon all petitions presented to the fiscal officers whether the 
prayer therein be-granted or refused?" 

The section of the Act just quoted provides: 

"That when any public account is examined and ad
justed, it shall be submitted * ... ~- to the State Treasurer 
for his revision and approbation." 

It requires the action of the State Treasurer to make a settlement 
of a public account. His revision and approbation are also required 
for a resettlement. 

The Act of April 9, 1913, provides for facts to be "brought to the at
tention of said fiscal officers" in an application under oath for resettle
ment. 

I am, therefore, of opinion that it requires also the action of the 
State Treasurer upon a petition for resettlement even though the re
settlement be refused because upon such petition for a resettlement 
the State Treasurer and the Auditor General might not agree and it 
would be the duty "to lay the account and vouchers and all other 
papers appurtenant thereto, before the Governor" for his decision, as 
provided by the fifth section of the Act of March 30, 1811, as in the 
case of an original settlement. · 

I return the form which you have presented to be used in case a re
settlement is refused, with the approval of this Department. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

POWER OF THE AUDITOR GENERAL TO ASSIGN DUTIES TO A DEPUTY. 

Power to sit as a member of the Military Board is judicial and not ministerial 
in character and cannot be delegatd by the Auditor General to a deputy. 

The signing by the Auditor General of warrant\! drawn by the Adjutant General 
after they have been approved by the Military Board is a ministerial duty and can 
be delegated to a deputy under the provisions of Act of May 13, 1915, P. L. 306. 

Office of the Attorney General, 
Harrisburg, Pa., November 29, 1915. 

Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Your letter of November 12, 1915, addressed to the Attorney 
General, was duly received. You propound two questions: 
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First-Whether undeP-the Act of 1895, (P. L. 135), Section 1, the 
' Deputy Auditor General may, in the absence or inability of the Audi
tor General, sit as a member of the Military Board, 

Second-;'""Whether the Auditor General may, under the Act of 1915, 
(P. L. 306), designate and empower the persons named therein to sign 
the vouchers of the Military Board. 

The duties of the Military Board are defined in Section 36 of the 
Act of April 9, 1915, (P. L. 80). It is required "to audit and adjust 
all claims incident to the organization, discipline, maintenance a.nd 
service of the National Guard." After the approval by the Military 
Boa.rd endorsed thereon, such claim shall be paid by warrant drawn 
by the Adjutant General upon the State Treasurer, approved by the 
Auditor General. It is we11 settled that where a duty "implies judg
ment and discretion and partakes so much of a judicial character, that 
it cannot be delegated to a person who is himself a deputy." 

' 
McMasters vs. Carothers, 1 Pa. 324. 

"Discretionary or judicial powers may ,not in the absence of statu
tory authority be delegated; but ministerial duties, except where 
there is a statutory prohibition, may be delegated." 

29 Cyc. 1433 
23 A. & E. Encycl. of Law, 365 
Dillon on Municipal Corporations, Vol. 1, Sec. 244. 

The power to "audit and adjust all claims incident to the organiza
tion, discipline, maintenance and service of the National Guard" 
necessarily includes · duties requiring 1udgment and discretion and 
therefore of a judicial nature. They cannot be delegate.d unless the 
delegation is authorized by statute. 

! ~l •;, '. 

The Act of May 13, 1915, (P. L. 306). provides: 

"That the Auditor General is hert•by authorized to 
iem<pow:er the deputy auditor general, the a.ss~sta,~t 

... deputy auditor general, the chief clerk, the chief clerk of 
the Bureau of Corporations, the two assistant chief cor
poration clerks, the chief clerk in the Bureau of Collec
tions from county officers and the chief clerk and asr 
sistant chi'ef clerk and warrant· clerk in the Bureau of 
Accounts and Expenditures, to do sueh official acts as 
the Auditor General may designate." 

and the very fact that the various clerks are herein mentioned indi
cates that it was not the intention of the Legislature to authorize the 

, Auditor General to delegate his judicial powers. The apparent pur
. <_pose of this Act of Assembly was to give the Auditor General full con· 

S-6-.1_9ll_ 
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trol of the disposition of the work, of his Department. A delegation 
of judicial powers should not be presumed and legislation to that ef
fect should be clear and specific. 

Answering your first question, I am of opinion that the Auditor 
General cannot deputize any of his assistants to sit upon the Military 
board. 

But under Section 36 of the Military Code, which has been quoted, 
the duty of auditing and adjusting the claims incident to the organiza
tion, discipline and maintenance of the National Guard, is upon the 
Military Board and when the warrant is drawn it must be approved 
by the Auditor General. 

I am of the opinion that this can fairly be regarded as a ministerial 
duty, and therefore, answering your second question, I advise you 
that the Auditor General may designate and empower any of his as
sistants to sign in his name the vouchers of the Military Board. 

Very truly yours, 

WILLIAM M. HARGEST, 
Dep'nty Attorney General. 

ROBERT MORRIS MONUMENT COMMISSION. 

'l'he Commission has the right to pay five artists the sum of $500 each for plaster 
models exhibited in competition, and the models become the propei·ty of the ' State. 

Office of the Attorney General, 
Harrisburg, Pa., November 30, 1915. 

Hon. A. W . Powell, Auditor General, Harrisburg, Pa. 

Sir: Replying to your letter of recent date, asking to be advised , 
whether the Robert Morris Monument Commission created under the 
Act of June 14, 1911, (P. L. 937), has the right to pay five .artists the 
sum of $500.00 each for plaster models exhibited in competitfon, I beg 
to advise as follows: · 

The Act of Assembly creating the Commission, in which we mnst 
find its powers, provides: 

"They shall have authority to select and decide upon 
the design for the said monument, or memorial struc
ture, and the material out of which it shall be con
structed." 

With reference to the authority of the Commission to make con
tracts, the same section provides that it "shall have full power to 
make contr~cts for its construction and erection." 
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A strict reading of the Act, therefore, would seem to limit the power 
of the Commission with respect to the making of contracts to such 
as provide for the "construction and erection" of the proposed monu
ment. 

I understand, however, that as a practical matter it is not possible 
to induce artists and sculptors of note to submit models in a competi
tion unless some provision is made for payment for their services, so 
that .it became necessary for the Commission to pass a resolution on 
May 1, 1915, which was as follows : 

"That of the artists who submitted sketches and de
signs for the Morris Monument five of the best com
petitors should be selected to prepare models in plaster 
to be ;installed at the School of Industrial Arts and that 
each artist should receive the sum of $500.00 for his 
model so submitted." 

Five artists_ were accordingly selected to enter a second competi
tion by the submission of a model by each and of these one was chosen 
as the successful one in the competition. 

The Commission must have such powers as are reasonably necessary 
to carry out the purposes of its appointment and if, as it appears, and 
presl}mably there was no alternative, it became necessary for the 
Commission to offer a prize of $500.00 to each of five artists who were 
invited to submit models in plaster, the making of such a contract 
must be regarded as a necessary incident to the right of the Commis
sion to contract for the construction and erection of the memorial 
structure. It should be added, however, that on the payment of this 
sum to each of the artists the plaster models prepared. by them should 
become the property of the State for such disposition thereof as the 
proper authorities may determine. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 
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IN .RE SIGNING OF WARRANTS BY SUPERINTENDENT OF PUBLIC IN 
STRUCTION. 

Under the provisions of the school code and the general appropriation act of 1915, 
the Superintendent of Public Instruction may sign one warrant to cover a number 
of items to separate payees instead of drawing and signing a separate warrant for 
each payee. 

Office of the Attorney General, 
Harrisburg, Pa., De~ember 15, 1915. 

Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: The Attorney General has referred to me your favor of the 7th 
inst., suggesting the adoption of a plan by which the Superintendent 
of Public Instruction could be relieved of the physical labor of signing 
four or five thousand warrants every year in favor of the several 
school districts and county superintendents, and asking the opinion 
of this Department as to the legality of the proposed plan. 

Section 1002 of the Schol Code of 1911, (P. L. 359), imposes the fol· 
lowing duty on the Superintendent of Public Instruction: 

"He shall sign all orders on the State Treasurer for 
the payment of such moneys to the treasurer_ of the sev
~ral districts as they may ·be entitled to receive from the 
State and all other moneys to be paid out of the ap
propriation for public school purposes." 

In the General Appropriation _Act of 1915, Page 83, appears the fol
lowing clause: 

"The remainder of the amount hereby appropriated 
shall be paid on warrant of the Superintendent of Public 
Instruction, drawn in favor of the several districts of 
the Commonwealth." 

It will be noted that in neither of these Acts is there a specific direc
tion that the Superintendent of Public Instruction shall draw a 
separate warrant or order to the treasurer of each school district, 
or other payee. I can see no legal objection to the Superintendent of 
Public Instruction embracing in an order or warrant upon the State 
Treasurer, a number of items, provided the name of the payee, the 
amount of the payment and such other information as now appears 
on a separate warrant are specifically set forth in the order or war
rant embracing more than one item. 

He should, of course, not draw such order or warrant for a larger 
amount than has been designated as available by the St.ate Treasurer, 
nor include therein more items than could 'be conveniently handled by 
the State Treasurer, or more th.an the State Treasurer could draw 
separate checks to payees named in said order on the same day. Dupli· 
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cates of such order or warrant should .be retained by the Auditor Gen
eral and separate checks drawn by the State 'freasurer to each of the 
payees embraced in said order or warrant. 

I beg to advise you that if such a plan is adopted it will not conflict 
with the provisions of the School Code or the General Appropriation 
Act above quoted. 

Very truly yours, 

WILLIAM H. KELLER, 
First Deputy Attorney General. 

NATIONAL BANKS ARE INCLUDED IN ESCHEA'l' LAW. 

The Aet of June 7, 1915, P. L. 878, relating to the eseheats of deposits of money 
and property and to dh•idends and profits, applies to National Banks with the 
same force and effect as to other institutions. 

Office of the Attorney General, 
Harrisburg, Pa., December 27, 1915. 

Hon. A. W. Powell, Auditor General, Harr~sbmg, Pa. 

Sir: You have requested an opinion as to whether the Act of June 
7, 1915, (P. L. 878), relating to escheats of money or property, applies 
to National Banks with the same force and effect as to other banking 
il!stitutions. 

That Act provides: 

"That every person, bank, safe-deposit company, trust 
company and corporation, organized or doing business 
under thelaws of Pennsylvania, except mutgal saving, 
fund societies not having a capital stock, represented by 
snares, which receive or has received deposits of moneys, 
shall make a report to the Auditor General, under oath, 
the month of January of each year hereafter, of such 
deposits of money which shall have not been increased 
or decreased, or, if not increased or decreased, on which 
interest shall not have been credited in the pass-book at 
the request of the depositor, within fourteen or more 
consecutive years next preceding the first day of said 
month." 

It also requires a report from all Qanks and other corporations of 
all dividends declared and not paid for three or more consecutive 
years, 
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And in Section 7 provides for . escheats of deposits which have not 
been increased or decreased or which .shall not have been cretlited 
with interest in the pass book at the request of the depositor for 
seventeen years, and for the escheat of dividends or profits which 
shall remain unpaid for six years. 

The Act contains complete machinery for carrying out the es
eheat and also for the payment back to the persons or legal repre
sentatiYes, if found, after such escheat has been effected. 

Escheat is the method by which the title to propet:ty vests in the 
so\·ereign for want of heirs of the owner. It is a part of the common 
la\\· of England and it was adopted particularly in those colonies 
kuuwn as proprietary, of which Pennsylvania was one. It is not only 
pal't of the common law of Pennsylvania, but has been part of the 
statute law since September 29, 1787. 

'l'he sovereignty over land and other property within the domain 
of the states has never been surrendered to the Federal Government, 
and therefore property. including bank deposits, which happen to be 
in the possession of a National b~nk which is created by, and oper· 
ates under, a franchise given by Federal statute, if escheated at all 
must be escheated to the State. 'l'he Act applies to every bank "or
ganized and doing business under the laws of this Commonwealth.'' 
It has been suggested that this language does niot include National 
Banks. I do not think the suggesiion is tenable. National banks are 
not organized under the laws of the Commonwealth and are not 
doing business under the laws of the Commonwealth, in so far as the 
right to do business is concerned, but in a broader sense they are 
doing business under the laws of the Commonwealth. 

This is clearly pointed out by Mr. Justice Miller in the case of 
First National Bank vs. Kentlicky, 9 Wall. 353; 19 L. Ed. 701, 
wherein he says, page 362: 

"The salary of the federal officer may not be taxed; 
he may be exempted from any personal service which 
interferes with the discharge of his official duties, be
cause those exemptions are essential to enable him to 
perform those duties. But he is sub)ect to all the 
laws of the State which affect his family or social rela
tions, or his property, and he is liable to punishment 
for crime, though that punishment be imprisonment or 
death. So of the banks. They are subject to the laws of 
lhe State .. and are ,governed in the-it- daily course of bnsi
ness far rnore by the laws of the State than of the na
tion. All thefr contra.ets are governed and construed by 
Sta~e l~1.cs. Their acq'llis·~tion and transfer of proper·ty, 
their ri,ght to collect their debts, and the·ir liability to 
be sued for debts, are all based on State law. It is 
only when the State law incapacitates the banks from 
discharging their duties to the government that it be
come unconstitutional." 
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'l'lle evident intention of the Legislature in the passage of the 
Ad of 1915, w.as to include all banks, and I am of opinion illat the 
language used includes national banks. 

A deposit in a national bank is not the property of the _Federal 
government, or of the bank, but is the property of the depositor. The 
bank is merely a stake bolder or trustee. When· the depositor dies 
the deposit passes to his estate and to bis heirs or legatyes. If he 
dies without heirs or legatees a National Bank would acquire no 
more rights to the deposit than any other bank. 

The State, as the sovereign, has the right to determine how 'long 
a time sh.all elapse before property within its confines or which be
longed to its citizens, and has no known owner, shall escheat to it, 
and a National bank .. doing business within the State of Pennsyl
vania, ' is upon precisely the same basis with reference to that de
termination, as any other banking institution or eorpora'tion. 

I . therefore advise you tha:t the Act Qf June 7_. 1915, P. L. 878, 
relating to escheats of deposits of money and property and to divi
dends and 'profits, applies 'to National Banks with the rnme force and 

·· effect as to other institutions. 

Very truly yours, 

WIILLIAM .M. HARGES'l', 
Deputy Attorney General. 

IN RE TAX ON NA'.rIONAL BANKS. 

The Aet of June 4, 1915, P. L. 828, providing for a State tax on the sale or trans
fer of the stocks of banks, embraces national banks, and is not unconstitutional, in 
that it is not even a tax upon the shares themselves, and certainly not a tax upon the 
bank or the ' capital thereof, but upon the sale or transfer of the shares, 

Office of the Attorney General, 
Harrisburg, Pa., December 29, Ull 5. 

Hon A. W. Powell, Auditor · General, Hardsburg, Pa. 

Sir: Your .favor of recent elate, requesting an opinion of the At
torney General as to whether the Act of June 4, 1915, P. L. 828, 
applies to the sales or transfers of stock of National Banks, is at 
hand. 

'l'he Act to which you refer is entitled 

"An" act to provide revenue by imposing a State tax 
upon sales or agreements to sell or memoranda of sales 
of stock and upon deliveries or transfers of shares or 
certificates of stock in domestic or foreign corporations, 
etc." , 
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It provides, in part 

"That a State tax of two cents on each one hundred 
flollars of the face value, or fraction thereof, is hereby 
imposed upon all sales or agreements to sell or memor
anda of sales of stock, and upon any and all deliveries or 
transfers of shares or certificates of stock in any domes
tic or foreign corporation '" «· * made on or after the date 
when this act takes effect, etc." 

It also provides for ihe affixing of adhesive sta.m.12s to the stock 
certiticate surrendered for transfer or to the bill or memorandum of 
sale ·effecting or evidencing the transfer of such certificate. 

It is apparent from a consideration of the whole act that the tax 
imposed is upon the sales or transfers of the stock and not upon the 
stock itself. 

It has been suggested that any attempt to bring the shares of na
tional banking associations within the provisions of this act would be 
unconstitutional. This suggestion ma~r have its origin in the general 
principle which first found expression in the case of McCulloch vs. 
State of Maryland, 4 Wheat. 316, that the Bank of the United States 
and its capital was exempt from state taxation. But there is a dis
tinction between taxing the bank as a hank or the capital of the bank, 
and taxing the sl1are.s into which the capital is divided in the hands 
of the holders, or the transfer or sale of those shares. 

'l'he distinction is clearly pointed out by Mr. Justice Miller in the 
case of First National Banlc vs. Ky., 9 Wall. 353_, 19 L. Ed. 701, in 
which he says : 

"Jn the several recent decisions concerning the taxa
tion of the shares of the National Banks, as regulated by 
Section 40 and 41 of the Act of Congress of .Tune 31'1, 
1864 13 Stat. at L. 111), it has been established as the 
law governing this court that the property or interest of 
a stockholder in an incorporated bank, commonly called 
a share, the shares in their aggregate totality being 
called sometimes the capital stock of the bank, is a 
different thing from the moneye\} capital of the bank 
held and owned by the Corporation. This capital may 
consist of cash, or of bills and notes discounted, or of 
real estate <'ombinefl with these. The whole' of it may 
he invested in bonds of the government, or in bonds of 
the Rtates, or in bonds and mortgages. Tn whatever it 
111:1~' hP invested it is OWlled by the hank as :l Corporate 
1·11tity, and not hy the stockholders. A tax upon this 
capital is a tax 11pon the bank, and we have held that 
when that capital was invested in the securities of the 
government it could not he taxed, nor could the Corpora
tion be taxed as the owner of such securities. 

On the other hand we have held that the share
holders, or stockholders, by which is meant the same 
thing, may be taxed by ~he States on stock or shares 1'10 
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:Q.eld by them, although all the capital of the bank be 
invested in federal securities, provided the taxation 
does not violate the rule prescribed by the Act of 1864." 
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In this case it was not only contended that the tax could not be im
posed upon the shareholders, but also that the State of Kentucky 
could not impose upon the bank the duty of collecting the tax. As to 
the last contention, the Court said: 

"lf the State cannot require of the Bank to pay the 
tax on the shares of its stock it must be because the 
Constitution of the United States, or some Act of 
Congress, forbids it. There is certainly no express pro
vision of the Constitution on the subjed." 

and the statute of the State of Kentucky which taxed the shares of 
the shareholder and required the officers of the bank to collect the 
tax, was sustained. 

Even if there were no Act of Congress exempting from taxation 
transfers of the shares of stock in the hands of the holders, the State 
would have the right to impose such tax. 

But Section 41 of the Act of June 3, 1864, (13 Stat, at L. 111, 4th U. 
S. Comp. Stat., Section 9784), provides: 

"Nothing herein shall prevent all the shares in any 
association from being included in the valuation of the 
personal property of the owner or holder of such shares, 
in assessing taxes imposed by authority of the State 
within which the association is located; but the Legisla
ture of each State may determine and direct the manner 
and place of taxing all the shares of national banking 
associations located within the State, subject only to 
the two restrictions, that the taxation shall not be at a 
greater rate than is assessed upon other moneyed capi
tal in the hands of individual citizens of such State, and 
that the shares of national banking associations owned 
by- non-residents of any State shall be taxed in the city 
or town where the bank is located, and not elsewhere." 

This Act of Congre.ss specifically permits taxation on the shares of 
National Banks, and certainly does -not prohibit the taxation of the 
transfer of such shares. 

And in the last National Banking Act, known as the Federal Re
serve Act, 38 Stat. at L., 4th U. S. Comp. Stat. Section 9791, Congress, 
while careful to exempt state taxation on the federal reserve banks, 
including the capital and surphls therein, and the income derived 
therefrom, did not exempt from taxation the shares of such bank or 
the transfer or sale thereof. The Act of June 4, 1915, (P. L. 828) , 

includes 

"all deliveries or transfers of shares or certificates of 
stock in any domestic or foreign corporation, co,-partner
ship association, or joint.-stock company." 
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This language certainly embraces national banks, and this tax being 
a tax upon the sale or transfer of the shares, not even a tax upon the 
shares themselves, and certainly not a tax upon the bank or the capi
tal thereof, I am of opinion that there is no constitutional or other 
prohibition against the power of the state to impose the tax; that all 
transfers and-deliveries of the shares of national banks are within the 
scope of said Act of Assembly, and therefore taxable. 

Very trnly yours, 

W1LLTAM M. HARGEST, . 
Dep11,ty Attorney General. 

APPROPRIATIONS. 
The Auditor General h as no authority to keep a general advancement account 

nc~ to make therefrom advancements to the various departments, bureaus and com
missions of the State government, for urgent items of expense. 

Office of the Attorney General, 
Harrisburg, Pa. , January 19, 1916. 

Hon. A. ,V. Powell, Auditor General, Harrisburg, Pa. 

Sir: I have given careful consideration to the matters referred to in 
your favor of October 26, 1915, as supplemented by your letters of 
NMember 15 and December 1 and brief of December 6. 

'l'he query npon which you request my opinion is as follows: 

"lt is contemplated to advance each Department, 
Bureau, Institution or Commission, a sufficient sum 

for its petty urgent items, chargeable to the advance
ment account; this advancement will not be from · a-ny 
])(trticular dit1isional vart of its apvropriation, but 
simply an advancement and when accounted for by the 
recipient will at that time be charged on the books of the 
Auditor General and State Treasurer to the particu
lrw zwrtion of tlic app1·ovriation for which it was spent, 
and may be, in part, chargeable to all the separate por
tions of its appropriation, and the total amount ac
counted for would be credited to the advancement ac
count, which would at all times quickly indicate those 
funds unaccounted for, which is necessary and essential 
in order to comply i-;trictly with the legislation on the 
snbject, recently enacted . 

I ha\·e talked with a number of the heads of Depart
ments, snch as the Highway, Health, School and others, 
all of whom are yei-y much taken with -the idea and 
are anxious to operate thereunder. ' · 
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As Attorney General, can you see any legal objection 
to such a system, and would you authorize its adoption?" 

Article III, Section 16 of the Constitution provides: 

"No money shall be paid out of the Treasury except 
upon appropriations made by law, and on warrant 
drawn by the proper officers in pursuance thereof." 

The Act of May 11, 1909, (P. L. 519), provides: • 
"It shall be unlawful for any officer of this Common

wealth to authorize the payment of any money, by war. 
rant or otherwise, out of the State Treasury, or for the 
State 'Preasurcr to pay any mor1;ey out of the State 
Treasury, ex cept in .accordaJ?,ce with the provisions of an 
act of Assembly setting forth the amount to be expended 
and the p1.,,,rpose of the expenditure j and it shall also be 
unlawful for any officer of this Commonwealth to author
ize the payment of any money, by warrant or otherwise, 
out of the State Treasury, or for the State Treasurer to 
pay any money o·ut of the State Treasury, in excess of 
of the amoitnt thus specifically appropriated." 
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The Act of April 23, 1909, (P. L. 146), as amended by the Act of 
.Tune 2., 1915, (P. L. 726), provides: 

"That hereafter when any appropriation is made to 
any department, bureau, commission, board of truste~, 
overseers, managers and other persons in charge of in
stitl,ltions owned and controlled by the State in whole or 
in part, and which are known as State and semi-State in
stitutions, or other bra.nch of the government of this 
Commonwealth which is intended for expenses of such 
a nature as to make it impracticable for said depart
ment, bureau, commission, ·r.- * «· «· etc., to file with 
the Auditor General itemized receipt:;; or vouchers prior 
to the advance by the ·accounting officers of funds suf
ficient to meet such expenses, it shall be lawful for such 
department, . * * * .,.. etc., to make requisition upon 
the Auditor General, from time to time, for such sum 
or sums of the appropriation as may be necessary to 
meet such expenses; and the Auditor General, after the 
approval of said requisition by himself and the State 
Treasurer, shall draw his warrant upon the latter of. 
:ficer for such sum or sums, to be paid out of the appro
priation, as in the discretion of the Auditor Generalmay 
be necessary. Said department <• * «· -x- etc., shall, 
whenever required by the Auditor Genral, file specific
ally itemized vouchers, in such form as may be pre
scribed by him, accounting for all money expended out 
of said advance. All balances in the hands of said de
partment, * '" * * etc., at the ~ end of the appro
priation period, for which expenses have not been incur
red, shaH be returned to the State Treasurer b(=lfore any 
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advance is made out of any succeeding appropriation for 
the same purpose; Provided, however, That the funds so 
advanced shall be deposited, in the name of the Com
monwealth of Pennsylvania, by the officer or institu
tion to whom or which said advancement is made, in a 
depository approved by the Board of Revenue Com, 
missioners, and the name of such bank or depository 
certified to the State Treasurer: And provided further, 
That the advancement shall never, in any case, exceed 
the amount of the bond of the officer or individual hav
ing control of the disbursement from the funds so ad
vanced." 

'!' his ix the Act which is presente1l as anthority for the advancement 
system suggested in your letter. I call your attention, however, to 
the fact that the Act provides that the department, etc., shall niake 
requisition " for such sum or sums of the appropriation as may _be nec
essary to meet such expenses" _;md that the Auditor General, after the 
approval of the requisition by himself and the State Treasurer, shall 
draw his warrant upon the State Treas11rer for such sum or sums "to 
be paid out of the appropriation as in the discretion of the Auditor 
General may be necessary." 

'!.'his is a clear direction that the advancement is to be made and 
paid out of the specific appropriation to such department, etc. With
out such a provision, the Act would be in conflict with Article III, 
Section 16, of the Constitution above quoted. 

The question then arises, what constitutes the appropriation out of 
which the advancement is to be made? Is it the sum of all the items 
of appropriation to a department, bureau, commission, etc., or does 
each separate item appropriated to the department, bureau or com
mission, for a specific purpose, constit11te an appropriation within the 
language of the Act, ont of which an advancement may be made as 
provided by the Act? 

'rhe word "Apprn11riation" is clefinetl hy \Vebster :l8 

"The act of setting apart or assigning to a particular 
11se or person, in exclusion of all others; application to a 
special use or p11rpose, as of money to carry out some 
p11 blic objects." · 

'l'hix clefinition has heen qnoted with approval in 

8 tafo r,;1) rd. Davis ~s. Eggers, 16 L. R . 11.. (N. 8.) R30 (Nev.), 
()l(l.y/,on vs . B erry, 27 Arlc. 129, 
!'roll vs . Dunn, 22 Pac. JJ,.3 (Ca,l.), 
8 hal/.u.dc vs. Kinca.icl, 49 Pa,c. ''i58 (Ore.), 
II !'/ley V8. 8u.1livll'n, 201 11.foss. 84. 
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The Century Dictionary uses almost the same language arlding: 

"SpecificaUy, an act of a legislature authorizing 
money to be paid from the treasury for a special use." 
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Similar definitions have been given by the Courts of various states: 

"Appropriation, as applicable to the general fund in 
the treasury, may perhaps be defined to be an authority 
from the legislature given at 1he proper time and 
in legal form, to the proper officers to apply sums of 
money out of that which may be in the treasury in a 
given year to specified objects or demands against the 
State." 

Ristine vs. State, 20 Ind. 328,- Menefee vs. Askew, 101 Pac. 159, 
(Okla.) . 

"An 'appropriation' of State funds is a setting apart 
from the public .revenue of a certain sum of money for 
a 'specified object, in such manner that the executive 
officers of the government are authorized to use that 
money, and no more, for that specific object and for uo 
other." 

Jobe vs. Galdw6ll, 98 A1·k. 50(]; /'.% 8. W. 4Z8. 

"A specific appropriation i:..; an act by which a na1uell 
sum of money ha:.; been :.;et a]Jart in the treasury and 
devoted to the payrneut of a particular demand. 'l'hc 
fuud upon whid1 a warrant urnst be drawn wust be 
one the arn1011n( of whid1 is designated Ly law and there· 
fore capable of detiniti ve exhaustion." 

Strntt01i vs. Grcc11, 45 Gal. 149. 

"To constitute an appropriation 1111dcr the provisions 
of the Constitution, an Act must set apart from the 
public revenue a definite sum of money for the spe
cific object in such a manner that the State officials arc 
authorized to use the amount so set apart, and no more, 
for that object." 

State vs. Hol~nes, 123 N. W. 884 (N. Dak.) 

"The Legislature could, if it saw fit, name a fund for 
each . separate salary or item of expense, but, howso
ever the original funds may be subdivided by the appro
priation bill, the appropriation is exhausted as to each 
separate item as the money necessary to its discharge 
is paid out by the Treasurer; that is, the appropriated 
fi,mds for any one item are not applicable to the payment 
of any other item in the whole list, so that after all the 
specific ''items govern the disbursements and not the 
subdivided funds as designated in the Act.': 

Shattuck u. Kincaid, 49 Pac. 758, (Oregon.) --' · 
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These authorities hold that payments under an appropriation a1·e 
limited to the uses and purposes no less than the o·bjects or persons 
named in the bill and it would therefore seem" that each separate 
item of an appropriation to a department, bureau, commission, &c., 
specific in amount and for a defiuite purpose, constitutes a separate 
aud distinct appropriation iu lli e a mGunt and for the purpose stated 
in the bill, at least to the extent !hat il can only be used by the de
vartment or other donee for the specifie purpose named in saitl i rem 
and that any poition remaining unexpended for 1hat purpose at the 
end of the biennial period, in the a.bseme of specific direction to the 
contra:ry, lapses into the general fund. 

This Yie1v is in harmony with Article IY, Section-....16 of o~Con
sti tution, which provides: 

"The Governor shall have power to disapprove of any 
item or items of any bill, making appropriations of 
money, embracing distinct items, and -the part or parts 
of the bill approved shall be the law, and the item· or 
items of appropriation disapproved Rhall be void, un
Jpss repassed according to the rnl es and limitations 
preo:cribed for the pas"age of other hills over tlie Ex
L'.cnt ive veto." 

T l.tis recognir.e~ the rigid ol' lite Legislatme tu i11clucle several 
di :::tinct ite111s in one app.1·op1·ia1inn bill, provided they relate lo the 
same subjed, Att it:ll' lfl, ~ediou 15) arnl that each separate or 
cli:-;tinct item is to nll iutent:-; allll purposes a separnte appropriation 
whi<:lt may l>e a pµroved or tfo;approved liy the Governor without 
affecting Ow 01"11e1· items of appropr iali•m . 

In Co11wnonivealth vs. Barnett, 199 Pei. 1'"'l4, where the question in
rnlvcd was tlte con:::lituiio11al 1·ig;ht of the Governor to approve tlie 
<1 pp1·opriation to p11 blic schools contained in the general appropria
tion bill of 1899, to the amount of $10,000,000 and disapprove it, as 
1o $1 ,000,000, the Supreme Court said: 

"The legislature had foll control of the appropria
t ion in both its aspect:-; and the pla in intent of this sec
tion was to give the Governor the same control as to 
disapproval, over each subject and each amount. A 
contrary construction would destroy the usefulne:,;s of 
the constitutional provision. If the legislature by 
putting purpose, i:mbject and amount inseparably to
gether and calling them an item, can coerce the Gover
nor to approve the whole or rione, then the old evil is 
revived which this section was intended to destroy. No 
h<>t t1' r illustration is needed than is afforded by the 
case in hand. Section 8 of the net of May 13, 1899, 
;1ppropriated for the public schools $1 1 ,000,000 for the 
two yem·s of 18fl9 and 1900, provided that 'out of the 
amount received by the city of Philadelphia there shall 
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be paid the sum of three thousand dollars to the Teach-
ers' Institute of said city; the sum of three thousand dol-
lars to' the Philadelphia School of De<iign for Women for 
their corporate purposes, and the sum of ten thousand 
do~la~~ to the Teachers' Annuity and Aid Association of 
saul city,' etc. In this portion of the section alone there 
are included four distinct and severable parts, each of 
~vhich is an 'item' within the purpose, intent and mean.-
mg of the constitutional provision under consideration, 
na:i;nely the public schools, the Teachers' Institute, the 
School of Design for 'Vomen and the Teachers' Annu-
~ty and Aid A~sociation. The public schools being ob-
Jects of appropriation by the express mandate of the 
constitution, the only question before the Governor as 
to them was the amount, but the other three items pre
sented the double consideration of the beneficiary and 
the amount." 

127 

So in the approp:riation to the Highway Department of June 18, 
1915 (Appropriation Acts 1915 page 301) it was enacted that the 
sum of $.~,400,000.00, or so much thereof as might be necessary, was 
n.ppropriated 1o the Stale Highway Department for the two fisca:l 
years beginniug June 1, 1915, for the following purposes: 

1. For the maintenance and improvement of State 
highway8, etc., $6,000,000.00. 

2. For tlie payment of the expem:cs, costs and awards 
in the purchase of turnpikes forming parts of State 
highway routes, etc., $300,000.00. 

, 3. For the payment of the Commonwealth's share ]n 
the cxpe1ise of constructing and rnaiutaining State-aid 
highways, $500,000.00. · , 

4. li'or the 'I'ebui:ltling, repair, and maintenance of the 
. National or Cumberland Road, $100,000.00. 

5. For the payment of a portion of the deficiency 
caused during the years mm and 1914, in carrying out 
tl;te laws of Pennsylvania relative to the construction, 
maintenance and repair of roads in to-\vnships of the 

· second class, $1,500,000. 

In passing ~pon this :bill the Gon~mor approved the second item 
in the sum of $250,000 in stead of $300,000, and the fourth item in 
the sum of $50,000 instead of $100,000, and withhel.d approval from 
the remainder of said two items. 

Under the decisions abo~re quoted each Item in this bill. is so far 
I . . . . . .. - ) . . . 

· s·eparate and distinct that the State Highway Department can only 
use the money appropriated in a specific Hem for the purpose set forth 
in . said iitem, and to that extent, at least, each item constitute.;; a 
separate appropriation. 

The Act of April 23, 190!:1, P. L. 146, as .amencled b~' 1he Act of June 
2, 1915, P. L. 726, ,permits a department' ~f the State government, 

, ~nder ce~t~i~ c~rcpp:i.Stf!-p.c~;;i, to make requisition upon. the Auditor 
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General for a sum ont of the a11zHop1 ·iatirm lo .meet lhe expenses iu 
connediou ther·ewith and pennits the ~\uclitor <:eneral to d1aw his 
wanant upon tbe State 'l'reasu~er for sud1 s11m to be va·id rmt of 
said appi-()prinlion. It does nol autlwrize I li e lha wing of a requr 
sition for a general amount, par·t of 'vhiclt nwy be chaTged to one 
item of appropriation and part to another, the amount chargeable 
to each not being determinable until the vouchers are filed, for such an 
advancement is not a payrnen t out of any appropriation, but a pay
ment generally on account of all of said appropriations or items of 
appropriation, the amount to be charged to each being indefinite until 
the vouchers and receipts therefor are filed. It is true that in this way 
a department may have several advancements instead of one and that 
the bookkeeping and accounts of the Auditor General's Department 
may be somewhat more complicated in consequence. On the other 
hand, the plain letter of the statute requires that the depart
ment shall make requisition for an advancement out ·of a specific 
appropriation and that the advancement shall be paid out of a specific 
appropriation. There is no authority of law for making an advance
ment except this Act, arnl fhe advancernen I must be made in strict 
compliance with the Act, wliil-h requires Iha! it shall be advanced 
against a definite appropriatiou and paid rmt or and charged against 
:·mch definite appropriation when made. 

Nor can I admit the correctness of the c1mtention lhat such an 
advancement is not a payment out of the State 'l'reasury because it 
is deposited in the name of 1he Commonwealth by the officer or in
stitution to whom said advancement is made, in a depository ap
proved by the Board of Rev·enue Commissioners and the name of the 
bank certified by the State Treasmer. 'l'hese are safeguards for the _ 
purpose of seeing that none of the advancements so made to said 
department, board or bureau sha11 be misappropriated. The money 
is none the less paid out of th·e State 'l'reasury proper the moment 
that it is paid by the State Treasurer over to such depa_.t'tment, board 
or bureau. 'l'be State Treasurer cannot check upon said amount, 
nor is it subject to his direction and control, aml in my judgment, his 
bond would not be liable for misappropriati on of said advancement 
in the hands of the offi.cer in charge of the -department or bureau to 
whom advanced. Though it is still the pr,operty of the Common
wealth, it is no longe11 in the Treasury and both Article III, Section 
16 of the Constitution and the Act 'of May 11 , 1909, P. L. 519, for
bids the payment of money "out of the '1.'reasury" except upon lawful 
appropriation. 

The Act of June 2, 1915, contemplates a payment by the State 'freas-· 
urer, out of the State Treasury, by way of advancement against a 
specific appropriation and it cannot be held that money has been' paid 
out of 1he State Treasury and is at the same time in the Rt:ite Treas· 
ury; that it has heen paid out of an appropriation and has not been '''· 
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paid out at all. Except for the Act of June 2, 1915, there would be 
no warrant in law for any such advancement. That act requires that 
the advancement shall be paid out of the appropriation made to a 
department, bureau, etc. If there is more than one appropriation 
to such department, board Dr bureau, the advancement will have to 
be made out of and charged against a particular and specific ap
propriation or item of appropriation and the fund so advanced can
not be used for any other purpose than the particular purpose set 
forth in the item of appropriation. 
. You are therefore advised that the proposed method of drawing 
;a general advancement, keeping account of it in the nature of an 
advancement a,ccount, and charging tit against specific items of 

1.app1topria.tion :only when the vouchers are returned, is not in con
,formity with law, and could not legally be put in force. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

IN RE MERCANTILLE APPRAISER. 

.. . Appraisements and assessments made by a Mercai:itile Appraiser regularly ap-

. ..._,, ~ ' ' 
pofnted are valid, even though he was removed within a short time of his appoint-
ment and a new appraiser named by a recently elected Board of County Commis

sioners . 
. The question as to whether the County Commissioners had a legal right to remove 
he appraiser appointed by the outgoing commissioners not decided. 

Office of the Attorney General, 
Harrisburg, Pa., January 22, 1916. 

~ Honorable A. W. ~owell, Auditor General, Harrisburg, Pa. 

l
. Sir: This Department is in Teceipt of your favor of January 11, 
,,, 916, in which . you request an opini1on as to whether or not assess
~f!ents .made by a mercantile appraiser who has been appointed since 
'he first ·of January 1916, in the place of one previously appointed 

~md removed, are valid. , 
,, As I understand, the facts which prompt your inquiry are: on 
>ecember 17, 1915, Ha.rry B. H<?ffman was regl?larly a~pointed Mer

ll'an1ile Appraiser by the County Commissioners of Dauphjn Connty 
~ .~r the year 1916, and on January 5, 1916: a new Board of County 
~~punis:!!ioners hav~ng taken Dffice, the appomtment of Harr:r-~~ · H.'.' fl' . 
idian wai1 recalled before be had entered upon the duties of 11 ,,, •·llJce 

9-6-1917 
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and Herman D. Long appointed in his place. A similar situation 
exists in Allegheny Coun1y and in .at least four other coun1ies 

of the State. 

'l'lte Act of May 2, 1899, P. L. 184, provideu, in part, in Section 3, 

as follows: 

"For the purpose of carrying into ,effect the provi:-;
ions of this act, the appointment of mercantile apprais
ers shall be made annually, on or before the thirtieth 
day of December of each year, by the county commis
sioners." 

'fhe appointment of Harry B. Hoffman was made under the provi
sio,ns of this s·ectiion. 

'l'he State is not concerned as to who the Mercantile Ap_1?raiser is, 
but is concerned with the validity of the assessments made, and I 
understand your inquiry to refer only to the validity of the as:;ess-• 
fnents. 

Section 4 of Article VI of the Constitution of Pennsylvania, 
provides in part: I 

"ApJwinted officers, other than judges of the courts 
of record and the Superintendent of Fublic lnstructio11, 
may be removed at the pleasure of the power by which 
they shall have been appointed." 

'l'his constitutional provision has been held to apply lo tile ofliccl 
of Collector- of Delii111nen t Taxes of the Ci 1-,v u.f l'hiladelpliia,- Ho'lt8C· 
111an vs. C1m1.1110nwmll h, 100 Pa. 2.?:2; lo the office of Coll eel or of De:

1 

linquen( 'l'a:x('s of the County of Allegheny, where (he collector was 
appointed by the County Treasurer and removed by the succes~or to 
the County 'freasurer,-Commonwealth vs. Connor, 207 Pa. 26.'J; 10 
the office of Treasurer of a school board,-Comrnonwealth vs. Sulzer,• 
198 Pa. 502, to the office of Highway Commissioner of the City of 
Hwrrisburg,-Com.monwealth ex rel. Attorney Generwl vs. liynol~, .8 
Dist, Rep, 347; and to various other officers. ' 

There is, however, a class of cases of which CornmonweaUh vs. 
Black, 201 Pa. 433, is one in which it is held tha.t this provision of 
the Constitution does not refer· to "sub-Ordinate minis terial agents ov 
employes," but I do not think a mercantile appraiser comes within th 
latter class. His duties are defined by law; he is required to rnak 
assessments upon which an important class of taxation is based an 
must exercise judgment and discretion in so doing. He exercr 
more judgment and discretion in making the assessments than a 
collector in collec1ing the taxes, and I am of opinion that he is au 
"appointed officer" within the meaning of the constituti~nal pr~: 
vj.sion just mentioned, who can be removed at the pleasure of ;thj 
~ppoin~ing vowel'. 
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However, it is not necessary to decide wl1ether a mereantile ap· 
praiser can be removed in order to sw,;tain the validit·y of the assess· 
ments to which you refer. 

It is a familiat rule of law that the ac·ts of defacto offkers are 
valid so far as they affee1 the public or i'hird persuus. Jn the case of 
Kingsbury vs. Ledyard, 2 W. & 8. 81, an attempt was made to que;,;
tion the authority of a tax collector said to have been illegally ap· 
point·ed. 'l'he Court said: 

"As against and as respects all other persons, the 
appointment by the commissioners gives authority de 
facto and · de jure." 

and declined to decide the validity of his appointment. 

In Kriclcbaiirn't? Contested Election, 221 Pa. 521, it is said: 

"A defacto officer is one who is in possession of an 
office and discharging its duties nuder color of authority, 
and by 'color of authority' is meant authority derived 
from an election or appointment, however irregular or 
informal, so that the incumbent be not .a mere volunteer." 

Mr. Justi-ce Potter said: 

"He perforn;ied the duties of the office with apparent 
right, and under claim and c.olor of an appointment, even 
though it be granted that he was acting under a mis
taken authority. But he was in the exact sense of the 
-term an o:ffi(·er de facto. Now the validifv of tl1e acts 
of officers of election who. are such de facto only, so 
far as they affect third persons, and the public, is nor 
where questioned." 

'l'his pdnciple applies to all oiher classes of officers. 'l'herefore, 
I am of the opinion ibat even though it might be subsequently de· 
cided that Herman D. Long was illegally appointed to the office of 
Mercantile Appraiser of Dauphin County, the assessments and ap· 
praisments made by him would be valid. 

This conclusion, of course, applies also to the other counties. 

Very truly yours, 

WM. M. HARGEST, 
Deznity Attorney General. 
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PRISON LABOR COMMISSION-APPROPRIATION. 

The entire appropriation of 1915 for the purchase of material, equipment and 
machinery, etc., in the penitentiaries, reformatories and other correctional institu
tiomi, known as the manufacturing fund, should 11ot be turned over to the Prison 
Labor Commission, but the custody should be retained by the fiscal officers of the 
State, and should be disbursed as are other funds. 

Office of the Attorney Genc•ral, 
Harrisburg, Pa., Januar·y 28, 191C, 

Honorable A. W.~ Powell , Auditor General, Harrisburg, Pa. 

Sir : In answer to your communication of the 25th inst. telative 
to the payment of the appropriation of $75,000 und€ir the Act of .Tune 
1, 1915, P. L. 658, creating the Prison Lab o-r Commission, I beg to 
advise you as follows: 

Your inquiry, in effect, is for the purpose of ascertaining whether 
os not the entire appropriation may be paid over to the Commission 
on direct requisition which has been made. 

'J'h e a]Jpropriation referred to is made by sec1ion 5 of the Act "for 
tlJ e purchase of material, equipment and macbine1·y to be used in the 
penitentiaries, reformatory and other correctional i1rntitu!ions," and 
is '"'to ue lrn own as the ma 11ufacturiug fund. " 

'l'he daim 1lraf the entire appr,opriation should lie paid over to the 
Commission is based lal'gely on Ilic provision in Heel ion G of tbe Aet 
as follows: 

"The receipts from saks of manufactured ai·tidcs 
sol1l as aforesaid ... .,, .... -<· .,. sl1all uot be turned into the 
State 'l'reasury, hut f:lb.all be credited to the rnarrnfac·
hiring fund created by ~ection 5 and used for the pur
chase of further material, equipment, machinery and 
supplies. * 'k .y, «· ,,. " 

It is 0bvious that the custody and control of the public funds 
should at all times be 1retained by the usual fiscal officers of the S•ate, 
unless there be, in a specific instance, a clearly expressed direction 
f o the contrary. 

Your attention is called to th e concluding provision iu Sec tion (i 

of th e Act, as follows: 

"And the Commission shall make a full re.port of the 
product, sales, receipts and disbursements of such in
dustries to the Auditor General of the Commonwealth." 

It is difficult to understand the objeet o.f this latter requir·ement 
if the fund is not in the Commonwealth, so that there would. be 
nothing to andit. 

Your attention is also directed to Section S of the Act referring 
to the payment to dependents of })' isoners of certain amounts cred
ited to them for labor performed in which you will note it is provided 
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that the relief ref.erred to "shall be paid upon the order of the Prjson 
Labor, Commission to the person or persons establishing such depend
ency, etc." 

If the entire fund were to be in the custody and under the control 
of the Commission, payments thereout would be made by them di
rectly. The provjsion that payments be m?-de "upon the order" o.f 
the Commission clearly indicated that the fund itself is to be in the 
custody and under the control of others-the fiscal officers of the 
State. 

The conclusion is, tllat the intention of the Legislature as exp1'esse1l 
in the Act, reading all the provisions thereof, as one rn11st do to 
properly gather Emch intention .. was, that a special Jurnl of $75,000 

' be set apart in the State 'l'reasury for the use ·Of the Prjson La.bor 
Commission to be designated as the mrurnfacturfog fund of the Com-
mission; that receipts from sales of manufactm'ed articles should 
not be turned into the State Treasury generally, to be mingled with 
the other funds of the State, hut should "be credited to the manu
facturing fund" referred to. Subject to these provisions, however, 
the fund must at all times he i;mbjef't to the usual provisions rela.tive 
to the disbursement of public fm11ls as in <J>ther cases. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 

TRUST COMPANIES. 
Trust companies, which have filed their reports, are subject to the penalty pre

scribed in the Act of June 13, 1907, P. L. 640, if they fail to pay the tax due the 
Commonwealth within the time specified in the act. 

-· . 

Office of the Attorney General, 
Harrisburg, Pa., Februa·ry 4, 1916. 

Honorable A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Your favor of recent date, addressed to the Attorney Gen
eral, is at hand. 

Yiou ·ask to be advised whether the penalty of fifty per centum 
mentioned in the Act of June 13, 1907, P. I,. 640, applies to ,a t1r"Ust 
company whieh has filed a proper report and has received a copy of 
the account settled thereupon but which has neglected to pay the 
tax within forty days. 

The .Act of 1907 established a new method for ascertaining the 
value fror taxation of the shares of trust companies by providing that 
the capital stock, surplus and undivided profits be added together 
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and divided by the number of shares. The Act provides that the 
Auditor- General, haying fixed the value of the shares by the 111etbod 
therein provided, and settled an account according to law, shall 
transmit a copy of snch settlement 1o the company. H thereupon 
becomes the rluty of the President, Secre tary and Treasurer of the 
company to post the same in a conspicuous place, and the Auditor 
General is required to hear any shareholder upon the subject of the 
valnaiion of snch shares (If stork at the Auditor General's office with
in a pe1·io'l of fhi1·fy !lays frnm the date of the settlement. 

'rhe Act lhcn provi<les : 

"Lt shall be the duty of every such company within 
a period of forty days after the date of such settlement 
by the Auditor General, at its option to pay the amount 
of said tax: to the State Treasurer from its general 
fund, or collect the same from its shareholders and 
pay over to the State Treasurer; Provided that if any 
snch company shall fail or refuse to make such report, 
01· to pay such tax, at the time hereinbefore specified, 
or shall make any false statement in such report, or 
shall fail or refuse by its officers to appear before the 
Auditor General upon notice, as aforesaid, or shall fail 
or refuse to produce its books for examination when re
quired to do so by the Auditor General, he shall, after 
having as~ertained the actual value of each share of 
the capital stock of such company from the best in
formation he can obtain, add thereto fifty per centum 
as a penalty, assess the tax as aforesaid, and proceed 
according to law to collect the same from such com
pany." 

'l'he questi on iuvolved here is-whether this Act of Assembly 
imposes the penalty for the mere failure to pay the tax. The language 
is that !he Auditor General shall 

"After having ascertained the value of each share of 
the cnpital stock of such company from thr best informa
l ion he Ntn obta-iil, nrlcl thereto fifty vcr centurn as a 
penalty asM'8S the fa,r· as aforesaid," etr. 

It ma,Y be suggested tha1 this language contemplates the imposi
f ion of a. penalty where no report has been filed, because after the 
filing of a repo1 t tlw "-\ uditor neneral bas the information and does 
not have to obtain it else,where. It may also be suggested that the 
langnage ''ndd therein fifiy per centum as a penalty, assess the tax 
as aforesaid, nnrl fJl'fweed ar"l'OJ·tling to lnw to collect," etr. contem
plates a ease where 1here has been no previous settlement of tax, 
and the Ad of A:-:se111bl.1· haring thereloforp p1·ovided for the assess
ment upon filing the 1·pp1:rt, this clam~e only rPlates to a situation 
where there is no report filed. 



No. G. OP1N10NS OF '.rll:ITI A'.rTORNE1Y GEN:lnRAt. 135 

Thus construed, the statute would lrnve to be read: "that if such 
company failed or refused fo make report nnd to pay such tax at 
the time hereinbefore specified." 

What jus tification can there be fot' construing or changing the 
"61rn to "and." As _this proviso plainly real]S there are ft ve different 
situations in whic'b the penalty atta ches: 

l. Failure to make report. 
2. Failure to pay the tax. 
3. Making a false statement in the report. 
4. Failure to appear before the Auditor General upon 

notice. 
5. Failure to produce . books before the Auditor Gen

eral. 

The disjunctive ' 'or" is used to separate each situation to which 
the penalty attaches. If the "or" is read 'rand" in 'one place, why 
should it not be read " and" throughout the sentence. If there is any 
]ustifi.ca1ion for reducing the five reriujitements to four, the same 
justificaHon might 'apvly to reduce them to three or even to one. 
Moreover, the suggestion that the language permitting the Aruditor 
General to ascertain the actual value of the capital stock from the 
best information he can obtain, .applies only to situations where tb:e 
report ·bas not been filed, is not tenable. The Auditor General is 
not bound by the reports. If he is no! ~atisfied with 1he report he 
may go outside of it and ascertain the value of the shares "from 
the best information he can obtain." In the case of Commonwealth 
vs. Union Trust Comparvy of Pittsburgh, 237' Pa. 353, Mr. Justice 
Elkin, in construing this Act of Assembly, said page 356: 

"The .report which the Act requires the trust company 
to make is intended to furnish a basis npon which the 

Auditor General shall fix the taxable value of the shares, 
but it is not conclusively binding upon him. He may or 
may not be satisfied with its correctness, and if he is not, 
it is his duty to make further inquiry." 

It seems, therefore, that the language authorizing the Auditor 
'General to ascertain ·1he actual value ·o.f the shares of the capital 
stock "from the best information he can obtain, add fifty per centum 
thereto," etc:; applies not ·only to cases where reports have not been 
filed, but to cases wbere reports have been filed which contain false 
statements, and to cas€s wh-ere the Auditor General may not be satis
-fied with the reports and has directed either tbe appearance of the 
officers or the produc1ion of the books. 'fhus interpreted, it offers 
no ar·gument to sustain a construction that the penalty cannot be 
imposed where a prop.er report has been filed and there is only a fail
ure to pay within the time specified. 'l'he Act of Assembly has Rpeci
fied the time of payment as forty days after the date when the settle
ment is made by the Auditor General. 
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The case of Commonwealth vs. Clairton Steel Co. 229 Pa. 246, 
construed the Act of July 15, 1897, P. L. 292, which relates to the 
taxation of banks. That Act provided that: 

"In case any bank or savings institution shall * " • * 
collect annually from the shareholders thereof said tax 
of four mills * ·x· * * and pay the same into the State 
Treasury, on or before the first day of March, in each 
year." 

it shall be exempt from ta.xa:tion upon its holdings. The Union 
Savings Bank of Pittsburgh held the bonds of the Clairton Sf·eel 
Company. If it had paid its tax prior to the first of March, it would 
have been exempt from taxation on those bonds and the Clairton 
Steel Company in turn would have been exempt fr_om any taxation 
thereon. For some reason, however, it failed to report until the 
second <lay of March. The Auditor General promptly settled the tax 
and mailed the settlement to the bank which was received by it on 
the fourth day of March, and the tax was immediately sent and turned 
into the State Treasury on the sixth of M_arch, but the Supreme 
Court held that the exemption was conditioned upon the paymet1.t 
.of the tax on or before the first ·of March and that as the Union 
Savings Bank did not comply with this condition there was no exemp· 
ti on. 

The same principle applies to the imposition of the penalty under 
the Act of 1907. In the one case an exemption is obtained by pay
ment within a certain period; in the other case, a penalty is imposed 
for failure to pay within a certain period. The Legislature has tixed 
five conditions, for the failure to perform any one of which, a penalty 
of fifty per centum attaches. The language is clear and, in order to 
construe the Act of Assembly so that the penalty will not attach for 
failure to pay where there has been a proper report filed, the langnage 
of the Act of Assembly must be changed and other language suh-1 
sti1uted therefor. In my opinion this cannot be done hy so interpre· 
ting the statute. It may be that hardships will result from this con_
struction, but if so they are hardships which the Legislature bas 
imposed and we are not at liberty lo interpret an Act· of Assembly 
to fit any particular case or to exclude any corporations from its , 
operation. 1{ 

I, therefore, advise you that the penalty of fifty per centmn provi~ 

ded in the Act of 1907 applies to trust companies which have filed 
their reports, if they fail to pay the tax within the time specified in 
that Act. ' 

Very truly yours, 

WM. M. HARGES'!\ 
Deputy Attorney Genei:ai 
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STA'£E HOSPITAL FOR THE INSANE AT DANVILLE-APPROPRIATIONS. 

The Auditor General may pay from the appropriation for installing six-inch high 
1n·cssure fire main pipes, fire hydrants, stand pipes and pumps in building, for the 
cost of installing the necessary boilers, where it appears that the pumps cannot be 
operated without them, and that such installation is necessary to carry out the plain 
purpose of the appropriation. 

Office of the Attorney General, 
Harrisburg, Pa., March 11, 1916. 

Honorable C. E. Willock, Deputy Auditor General, Harrisburg, Pa. 

Sir: This Department is in receipt of your favor of the 8th inst. 
inquiring whether any portion of the appropriation of $15,000 made 
to the Trustees of the State Hospital for the Insane at Danville, Pa. 
"for installing six-inch high pressure fire main pipes, fire hydrants, 
stand-pipes, and pumps in buildings, with hose connections," (A:p
propriation Acts 1915, p. 153) can legally be used for the installation 
of boilers necessary to make said fire protection system effective. 

It appears from Y'OUr letter and the accompanying papers that one 
of the two boilers now in use at this Hospital has been .condemned 
by the Boiler Inspector on account of its age and general condition, 
and that the other, while not wholly unsatisfactory,_ does not have 
_sufficient capacity to run the new-steam pumps; that $10,500 of the 
appr~priation have been ~xpended in installing the fire main pipes, 
hydrants, stand-pipes and pumps and that two boilers of 150 H. P. 
each necessary to complete the plant and make it effective can be 
purchased and installed out of the balance of the appropriation. 

The purpose of the legislature was evidently to install in the Hos
pital a complete and working high pressure fire protection system-

' without proper boilers such a system would be ineffective and useless. 
The pumps which are -expressly provided :for in the appropriation 
cannot be w()ltked without boilers; they are a necessary part of the 
plant or system, and while not expressly referred to i~ the appropria-

' tion, must have been contemplated by the Legislature as a necessary 
part of the system. It could not have been intended to install an 
otherwise complete plant and then have it useless for lack of neces
sary boilers. 

f You are, therefore, advised that you may legally approve a wanant 
~drawn for ~he cost ~f installatio~ of the two boil~rs ~ec~ssary for 
' the complet10n of th1s plant, pro·v1ded the amount is w1thm the ap
r·propria tion. 

Yours very truly, 

WM. H. KELLER, 
/1'irst Deputy Attorney General. 
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COMPENSATION FOR EMPLOYEES OF THE COMMONWEAL'l'II. 

The approriation Act of 1915, page 64, apvropriates the sum of $15,000 directly 
for compensation for injury or death to employees of the Commonwealth and not 
for the purchase of insurance to cover such injuries. 

Office of 1he AttO'!ney Gc1rnral, 
Harrisburg, Pa., March 13, 1916. 

Honorable A. ,V. Powell, Auditor General, Harrisburg, Penna. 

Sir: Your favor .of the 3rd inst., submitting the :first 1requisition 
for an advancement of $1,000, to the State Workmen's Insurance 
Fund, is at hand. You asked to be advised whether the payments 
should be made direetly out of this fund as compensation for injui·y 
to or death nf employes of the Commonwealth. This raises the 
question as t_o whether or not the appropria1ion is intended to puir
('hase insurance, or whe1her it is an apprnpriation made directly for 
compensation for injuries or death. 

There is nothing in the ViTol'lnneu's Compensation Act or in the 
appropriation ilself that indica1es in any way that this appropria
tion is intended to purchase insurance in the State Insurance Fund. 
'l'here is no authority for the Bureau of Workmen's Compensatio1i 
to assess the State on an approµriation or its pay roll, nor is there 
any authority to pay any portion of the appropriation of $15,000 for 
such assessment. 'fhe appropriation is : (Appropriation Act of 1915, 
page 64). '-

''To the State vVorkmen's Insurance Fund for injury to or death 
of emplo;yes of the Comrnouwealth, nndet· the \'\Torkmen's Compensa:. 
tion Ad of 1915 the sum of $15,000. ' ' ;.?, 

This is a dirett appropriation of $15,000 for eompeusation for in-
juries or dea tli. · 

The requisition, which foll ows the language of the appropriatiou,;j 
seems to be in proper furm and is, ·therefore, returned to you np
proved. 

Very truly yours, 

WM. lVi. HARGEST, 
Deputy A tto1·11cy General 
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REPAUt AND RECONSTRUCTION OF PUBLIC BUILDINGS. 

'£he words " firl', flood or storm" used in Appropriation Act No. 743, P. L . 47'1, 
SPc. 2, may be so construed as to include "any other unforseen and unuvoitla!Jlc 
c:1use." Such was th e evidei1t intenclment of tht' act. 

Office of the .A:ttorney General, 
Harrisburg, Pa., March 23, 1916. 

Honoi·able A. W. Powell, Auditor General, Harrisburg Pa. 
Sir: • I beg to acknowledge yours of the 22nd inst., as follows: 

"Appropriation Act No. 743, (P. L. 274) Sec. No. 2. 
Under this Act and Section the Armory Board of the 

State of Pennsylvania is desirous of making certain 
expenditures for extraordinary repairs and reclaiming 
of an armory at Scranton to prevent its total loss by 
reason of mine caves, which are at least largely super'; 
induced by the action of waters and floods during the 
winte1· and spring season. They justify under the word
ing 'should such armory building be destroyed in whole 
or in part by :fire, fl ood or storm,' as found in said Sec
tion, claiming that these words are merely special 
phrases indicating the general term of 'Unavoidable 
Accidents or Ac1s of God.' 

This Department requests your advice as to whether 
or not we have the authority to approve a warrant 
drawn upon this fund by the Governor, upon request of 
the Armory Board, the same to be used for the purpose 
I have above cited; all to be vouched in detail for ex
penditure as required by law.'' 

By said Act the Legislature intenued the placing of the said ap
propriation a,t the disposal of the Governor, to replace and repair 
armory buildings owned by the ~ Commonwealth and occupied by an 
organizat.ion of the National Guard, should said armory buildings 
be destroyed in whole or in part, regardless of the cause. which might 
produce the injury, and the words "fire, flood and storm" are simply 
indicative of the kind of causes intended to be covered, and it would 
be no vi o1ation to the rules of construction fo read into the Act, after 
~~.:_ds "fire, fl ood and sto:m," the _wor~s "'any other unfors~en and 
unavoidable cause." The prunai·y ob.iect is to restore or repair such 
armory buildings when destroyed or inj-ured, and any unexpecterl, un
fol'seen anu unavoidable accident which iesults in injur,y to such a 
building, r·equiring eilher restora tion rn' repair, are fairly within the 
inlendment of tlle Act. ' 

You are clearly within your right to approve a warrant drawn 
upon the fund by the Governor up<:!n request of the Armory Board, 
the same to be used for the purposeis y,ou have mentioned. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 
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IN RE ESCHEATS. 

'l'he Auditor General, under the provisions of the Act of June 7, 1915, P. L. 878, 
would not be justified in employing additional clerks and paying salaries for addi
tional clerk hire out of tlie appropriation, whereby a deficiency would be created, 
hut the duties imposed by the Escheat Act should be done along with the other 

duties of his office. 
The Escheat Act of 1015 repeals the Act of 1847, P. L. 222, in so far as it is 

inconsistent therewith, the purpose of the Act of 1915 being to provide a complete 
and comprehensive system for the escheat of mone;ys held by ·persons and corpora

tions to which it applies. 

Office of the A-Horney General, 
Harrisburg, Pa., April 7, mm. 

Ifonoraule A. W. Powell, Auditor General, Harrisuurg, Pa. 

Sir: Your letter of tbe 23ru ult. requesting an opinion UJJOn 
several JJropusitions relating· to the Act providing for escbeat:-<, ap
JJrovcd June 7, 1915, P . L. 878, is at hand. 

J. t-:ectlon 5 of this Act lJrovides: 

'"l'he Auditor General shall prepare aud keep an 
alphabetical index of the names of all persons which 
shall appear upon such reports, which index shall con
tain a reference to the reports from which said names 
are derived." 

You state that the number of reports filed is about 20,000 a11u the 
number of items, as far as you can judge, will aggregate about 100,000, 
and that no provision was made in the general appropriation law 
for sufficient clerks and employes to carry out this requirement im
posed upon you. 

'l'he Legislature appropriated, by the General Appropriation Act 
approved June 16, 1915, a definite sum for clerk hire. The Appropria
tion Act was passed after the Escheat Act. The Legislature is pre
sumed to have known of the duties imposed by it upon you by the Es
cheat Act when it made the approp'ria1ion for clerk hire. There is 
no reason why the duties imposed by the Escheat Act should be given 
preference over the other duties imposed by law upon your office. 

I am therefore of opinion that the duties imposed under the Escheat 
Act should be done along wi1h the other duties of your offi('f', but that 
~-011 ai·e not justified in employing additional clerks and paying tlw 
salaries for additional clerk hire out of the app1·1)1niation, especially 
fo ean.v out the work imposed by this Act, anu thereby create n 
defieieucy in your Department for whieb you mmt depend upon a 
subsequent Legislature to provide. 

" Sec ti on 6 of the Esche at Act abO\·e referred to provides: 

"vyhen .any particular deposit of money or property 
received for Rtorage or safe keeping, or held for the 
.benefit of another, dividend, profit1 debt, or interest on 
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deht, shall be first reported to the Auditor General, he 
shall notify the person entitled thereto of l'uch fact by 
mail, so far as possible; and shall publish forthwith, 
once a week for four consecutive weeks, in one or more 
general newspapers, having the largest circulation, pub-
lished in the city or county in which such corporations 
~, * * * may be located, and the largest periodical, if 
any, designated by rules of court for the publication of 
legal notices, a true and accurate statement containing 
the names, addresses, and amount of money or charac-
ter of property belonging to such persons, or for w_hose 
benefit the same is held." 

141 

You ask to be advised whether thi8 section is mandafory and re· 
quir~s you, after the completion of the docket, and index provided 
for in Section 5, to proceed to giv,e notices by mail and publication 
as provided in this Sectfon, although no funds are appropriated for 
carrying out the duties imposed. 

The general app'ropriation Act of 1915 makes an appropriation 
of $16,000 to your Department "for the expense of postage," etc. 
There is no provision for the pi,,1blication of 1he notices. 

I am of opinion that you should comply with the sending of notices 
by mail, using your appropriation for postage for that purpose as far 
as the same may reach, along with the other matte1·s of your Depart
ment rnquiring the expenditure of postage. 

As to the publication, I am of opinion that it is your duty to make 
the publication, if po8sible. That is to say, if the newspapers are 
w'illing to print it w1th the. understanding that they must rely upon 
the next Legislature to make good the deficiency. 

In the case ·Of Oommon10ealth vs. Ori.est, 196 Pa. 396, which con
strued the duty impo8ed upon the Secretary of 1he Commonwealth to 
publish proposed amendments to the Constitution, it is said; page 414: 

"Two other questions arose upon .the hearing in the 
court below and they are brought before us by the ap
peal. The first of them is, that as · no appropriation 
was made of moneys from 'the public treasury to defray 
the cost ef publication in the newspapers, the Secretary 
of the Commonwealth could not lawfo11y make the pub
lication. We. do not consider that th);;; question is of any 
serious force, irncau1w, 'in the first vlacc, it docs not Clfl

rwar, and is not averre~, t!iat a~IY ne111sJJ'!'1Jcrs !1,a,ve rc
fvsrd to make the publication witho1,it be1-n_q vaid or se
mtred for the co8t, or even that any of them have hecn 
asked to rnakr; the publication. The Secretary iR not 
therefore ab]e to say that he cannot make the publication 
for the reason stated, anil 11ence snch inability cannot 
be set 1ip as a bar to the enforcement of the act propos
ing the amendments. It was at least his duty to try 
to make the publication befor~ he could be heard to say 
that it could not be done. But, i:µ the next place, the 
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mandate of the constitution is upon him and he µiust 
obey it in te1·ms. 1f it is utterly impossible for him to 
obey it literallJ·, he can make that clear to the court, 
stating the reasons, and then it would be for the court 
to determine in a proper proceeding whether the publica
tion can be made or not. In the third. place, it is not to 
be assumed that the State will not pay, or cannot be 
made to pay, J5y jndicial decree, the necessary cost of 
carrying out a peremptory order which has been offic
ially prornnlgated l>y the 8tate legislature, in strict con
fom1ity with the reqnirements of the State Constitution. 
InJeed it i;.; not possible to conceive that the ~tate leg-
islatnre wo11lfl he so derelict to its manifest fluty, as to 
refnse to make the necessary appropriation to pay for 
the execution of its own order. Or even if it did so re
fwse, can it be seriously doubted that a way would be 
found by means of a judicial proceeding, to enforce the 
clear monetary liability of the Commonwealth to defray 
the neces:•;ary expense in question." 

I therefore :idrise yon that it is yonr dn1_1 to make lh e pnhlication 
wilh the nnder-slandi11g that the newsJiapers 11111;.;t rely upon the snh
sequent appropriation to pay therefor. 

:~. You ask 10 be ndvised whether· the Escheat Ad of 1915 repeals 
the Act of 1847, P . L. 22~. The Escheat Act of 1915 is intended to 
provide a complete and comprehensive system for the eschea t of 
moneys hel1l hy the per<:mns, corpo1·ations, to which it applies. It 
covers the same suhject n:-; the Ad of 1847. It, however, does not 
cover all of the eln>-:>:es of corp1~ rations cover911 by the Act of 1847. 
It specificnlly excepts nrntunl s:wing.< fund societies not ha,'ing capi
tnl stock represented by shares which a-re probably included within 
the tf'rm ··:-;;ffings inslitutions'' in 1b e Act of 1847. 'l'he Act of ~larch 
<;, 1847, is specifically repeale<l , so for as it is supplied hy or incon
sistent with the Act of 1915. 

'iVithout pr.olonging the disenssion , I am ·of opinion and so atlrise 
you, that the Act of 1915 repea ls the A.et of 1847 with reference fo 
any kind of corporation within th e scope of the Act of 1915, arn1 of 
conrse it follows that as to such corporations, it repeals the provision 
that pn'blication shall be required of "unclaimed dividends and profits 
nmonnting; to less ·1han $5.00 or nnelaimed flep11:-;its or hal:lnees 
amonnting to less than $10.00." 

Yery 1 ru ly yon rs, 

WILLIAM M. HARGES'!', 
Dr·-rmty Attorney Genrrnl. 
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TAXATION OF 'l'RUST COMPANIES. 

'l'he <lnty Of the Anditoi· UPHt>ral to impose the penalty for non-payment of tax 
by trust companies, .within forty days from date of settlement, is mandatory. The 
Act of June 13, 1907, P. L. 640, · gives him no discretion to remit, reduce or waive the 
penalty. ' - · 

Office of the Attorney General, 
Harrisburg, Pa., April 12, 1916. 

~op.orable A, 'iv .. Powell, Auditor General, Harrisburg, Pa. 

Sir: Your favor addressed to 'the Attorney General, asking for a 
construction of the Act -of June 13, 1907, relating to taxation of trust 
companies, is at hand. The facts upon which this request is· based I 
unuerstand to be as follows: 

A trust company filed a proper report on July 6, 1915. A settlement 
was nw..cl~ JuJy 19, 1 !H:i, at th,e sarµe amo,unt as the appraisal by the of
ficers of the co1npany; a copy, of the sett1e.ment ~as ITiailed to the com
pany July 2!), 1915. T.he company, however, failed, through .the over
Hight of Hs Treasurer, to make payment of the amount of the tax un
til January 28, 1916, upon which i:late' it paid the exact amount of the 
t:lx. On February 16, 1916, thll Auditor General settled a penalty of 
fifty per centum against the tru,st company, which ·was approved by 
the State Treasurer, arnl transmitted such settlement to the company 
as a demand.for pay1nelilt. On February 24, 1916, the Treasurer of the 
c0mpany paid into the State 'l'reasury the sum of $63~15, being.inter-

: est at twelv.e per centum upon the:tax . 
. You ask to .be advised •whether the Auditor General has the right 

to remit or redvce the penalty .un.der the circ.u.mstances, a,nd you sug
gest that perhaps the word "sb.a11" cont:;i.ined in the Act may be read 
"may." 

The Act of 1907, P. L. ·640, provides for the payme.nt of the tax 
upon the shares of trust · companies: 

"Within a period of forty days after the date of such 
settlement by the Auditor G~neral," 

and further provides: 

"That if any such company shall fail or refuse to make 
s11ch report, or to pay snch tax, at the time hereinbefore 
specified, or shall 'make any false statement in such re
port, or fail or refuse by its officers to appear before th.e 
Auditor General upon notice, as aforesaid} .or shall fail 
01; re.fus.e t() Pl'.~duce its boqks for examina,tion when .re- . 
quired to .do _sb .b:Y the Auditor Q-ener~l, he s~all/ ·after 
having ascertained tbe actual va~ue of th~ capital stock 
of such company, from the best mformat10n he can ob
tain, add thereto ,fifty per centnm as a penalty; .P,1;lj'!ess 
the tax. as aforeRaid, and procee.d according t<:i:}a~ to 
colle~t tqe same from sue~ company." 
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-
In the opinion of this Department furnished you February 4, 

1916, construing this Act of Assembly we held that: 

"The penalty of fifty per centum in the Act of 1907 
applies to trust companies which have filed their reports, 
if they failed to pay the tax within the time specified 
in that Act." 

We therein referred to the case of Commonwealth vs. Clairton 
Steel Company, 229 Pa. 246. This case construed the Act of July 15, 
1897, P. L. 292, taxing the shares of banks, and it turned upon 
whether the .·provision with reference to the time of payment was 
mandatory. In that Act it is provided that if a bank or savings 
institution pay the tax into the State Treasury on or before the first 
of March: 

"Such bank or savings institution shall not be re
quired to make any report to the local assessor or county 
commissioners of its personal property owned by .it in 
its own right for purposes of taxation, and shall not 
be required to pay any tax thereon." 

On March 2nd, 1905, the bank forwarded its report to the Auditor 
General. Settlement was promptly made and mailed to the bank 
and received by the bank on March 4th. The bank sent its check 
on March 6th. The bank owned in its own right bonds of the Clair· 
ton Steel Company, which company claimed that the bank was ex
empt from taxation and, therefore, the bonds were not held so as 
to require the corporation to pay any tax on them. The Court said: 

"The language of the proviso granting the exemption 
as to the time when the stock tax shall be paid is with· 
out ambiguity, and, therefore, is not open to construc
tion .... * ·* We are not at liberty to disregard the time 
fixed by the Act of 1897, on or before which the · stock 
tax must be paid in order to obtain exemption." 

The same language may be applied to this Act. The Act fixes "a 
period of forty days after the date of such settlement by the Audi· 
tor General" for the payment of the tax. If the Auditor General 
may construe the direction to add a penalty for failure to pay the 
tax to be optional with him, he may ~lso construe the imposition of 
the penalty for any other purpose to be optional. I do not think that 
the- word "shall" with reference to the duty of the Auditor General 
should be read "may." An option of payment within forty days is 
given by the Act itself. Penalties are imposed for failure to do cer
tain things-among which is the payment within forty days. There 
is nothing in the context which would lead to the conclusion that 
these penalties were only to be imposed by the Auditor General in 
his discretion. They seem to be legislative penalties which it is made 
the duty of the Auditor General to impose when the facts warrant 
such imposition. 



No. t'l. OPINIONS OF TIIE ATTORNEY GENERATJ. 

If the time limit fixed by the Act of July 15, 1897, is mandatory, 
as -is decided in Commonwealth vs. Clairton Steel Company, supra. 
the same reasoning applies to make the time limit for paymP-nt in this 
Act mandatorjr. 

I am, therefore, of opinion that the duty put upon the Auditor 
General in the proviso above cited, of imposing the penalty of fifty 
per centum for failure to pay the tax under the Act of June 13, 
1907, within forty days, is mandatory and does not give him discre
tion to waive such penalty as he may see fit. 

Very truly yours, 

WM. M. HARGEST, 
Deputy Attorney General. 

IN RE PAYMENTS BY COUNTIES, me., FOR CONSTRUCTION OF HIGH
WAYS. 

/ 

The money received by the Commonwealth from various counties, boroughs or 
townships under the provisions of the Act of June 5, 1913, P. L . 417, permitting such 
municipal divisions to contribute a portion of the cost of reconstruction or improve
ment of State Highways, may be applied by the fiscal officers to the credit of the 
State Highway Construction Fund on the books of the State Treasurer and· paid 
ont in the same manner and under the same arrangement as is now effective in the 
opel'ation of that portion of highway funds designat ed as State-aid. 

Office of the Attorney General, 
Harrisburg, Pa., April 13, 1916. 

Hon. C. E. Willock, Deputy Auditor General, Harrisburg, Pa. 

Sir: This Department is in receipt of your favor of the 12th inst., 
· inquiring whether there is any reason why receipts to the Common
wealth from various counties, boroughs, or townships, made under 
the' provisions of the Act of-June 5, 1913, P. L. 417, permitting them 
to contribut_e a portion of the cost of reconstruction or improvement 
of State highways should not be applied by the fiscal officers to the 
credit of the Highway Construction Fund on the books of the State 

' ' 
Treasurer. · · 

In an opinion already given the State Highway Commissioner, this 
Department; has ruled that the share of the State for such recon
struction or improvement must be paid from State Highway, as dis
'tipguished from' -State-aid highway, funds. 
''''The ' purpose of this Act was evidently to permit the various coun-
1.ies, boroughs and townships of the State to relieve the Common
wealth through its State Highway Department of a portion of the cost 
of reconstruction of certain sections of State highway within their 

10-6-1917 
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respecti,·c limit~ . The money thus contributed is not given by 
these various governmental divisions to the Commonwealth generally 
but is to be applied to a specific purpose, namely, the reconstruction 
and improvement of certain State highways and is to. be expended by 
the State Highway Commissioner in the same manner ~s provided 
by the Act of May 31, 1911, P. L. 468. While the money is paid into 
the Treasury of the Commonwealth, it does not bec.ome the Com
monwealth's ·money generally, but is received as ear-marked .for a 
definite purpose, namely, as part pay:i;nent on account of tile contracts 
entered into by the State Highway Commissioner for the reconstruc
tion of said State highways~ upon the application and agreement of 
the .counties, etc., so contributing. The State Treasury is therefore 
merely an agent for receiving and paying out the muney in accord
aiice with the agreement between the State HighwaJ Commissioner 
and the respective counties, boroughs and townships. 

There is, therefore, no valid reason why the money thus received 
shonld not he applied hy the fiscal officers to the crerlit of the State 
Highway Construction Fund on the books of the State Treasurer 
and paid out in the same manner and under the same arrangement 
ns is now effective in the operations of that portion of highway fnnds 
designated as State-aid. 

Very truly yours, 

WM. H. KELLER, 
First Deputy Attorney General. 

AUTOMATIC SLOT-MACHINES. 

Automatic slot-machines for selling candy and other commodities, fixed at · one 
permanent place and operated continuously by dropping coins in.to them, are within 
the Mercantile Licrnse Tax Act of May 2, 1899, P. L. 184, taxing retail vendors of 
goods. 

A ret"ail draier iR one who bu ys to Sf'li again at a permanent store or pl:ice of 
lnrninrss. 

Office of the Attorney General, 
Harrisburg, Pa ~ , April 17th, 1916. 

Honorable A. W. Powell, Anditor General, Harrisburg, Pa. 

Sir: Your favor of the 11th inst., addressed to the Attorney Gen
eral, is at hand. Yon ask whether the sales made by auto,m::,i.tic slot
maehineR thronghont the State are within the Act of May · 2, 1899, 
P. L. J 84, imposing a mercantile license tax upon retail ven'ders of 
goods. 
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, ~ understand th11t there are automatic machines for the sale of 
cp;e)y~g gum, c~~dies and other commodities by which, when a certain 
sum of money is put in a slot, the machine releases a package or 
certain quantity of ~he commodity to the purchaser, and · that these 
slot-machines are placed i,n public or semi-public places such as rail
road stations, lobbies of theatres, etc., and are not connected with 
the- sale, at retail, of other goods. ' 

I ·also understand that your Departmen~ has always ruled that 
where these slot-machines are located in a store, or connected with 
other sales of merchandise, at retail, the sales automatically made by 
such machines are to be included in the sales made at the place of 
business and, therefore, this opinion does not deal with automatic 
machines connected with the sale of other merchandise. 

The Act of Assembly provides, in part: 

. : .':'.J\hat f;r:<i>~n iililil af~er . t)le passage of this Act, each 
r.eta,il ven,Q.er of or retail dealer in goods, wares and 
merchandise shall pay an annual mercantile license tax 
of two:dollars, al!ld all persons so enga,gechihall pay one 
mill additional on each dollar of the whole volume, 
gross, of 'business transacted · annually." · -

IQ ~orris Brothers vs . .Oomrnon'lpealth, 27 Pa. 494, Mr. Justice 
Bla~k ·defined a retail deal~r as: 

"Not one who buys to keep, or makes to sell, but one 
who buys to sell again." 

An:d Attorney General Elkin in an opinion to the Auditor General 
of February 14, 1910, said: 

"To be a dealer, therefore, within the meaning of the 
new as well as the old mercantile tax law, there must 
be a permanent store or warehouse or place of .business 
in which the sales are made." 

I understand the distinction which Attorney General Elkin then 
drew to be between "a fixed and permanent place .ot business" and 
r~µ~inesse,s ,such as a .butcher who sens the meat "from a stall of a 
public market or from the butcher's wagon" or "farmers selling their 
.own prodi;l,ce,.or occupying a stall or sidewalk, or part thereof, in any 
of the markets of a city of the first class." 
, , .Those w,ho own or operate these automatic slot-machines are cer
tainly "retail venders of or retail dealers in goods, wares and mer
chandise." The slot-machine ii!' not moved from place to place. It 
i~ ftx~d ,a~ one. perma~~nt pla~.~such as a railroad statipn, and re
mains ,there as lol).g .as business justifies ~t. It may be that it remains 
in a single place for several years. The slot-machine dues not operate 
periodically hnt operates continuously. It sells automaticalily to 
those who dl'op the coins in it, and at all hours-. It certainly has 
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some of the incidents of a permanent place of business attached to 
it and I am of opinion that it is within the Act of Assembly above 
referred to as that Act has been interpreted both by this Department 
and the Courts. 

Yours very truly, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

IN RE CORPORATIONS MAKING RETURNS. 

The Auditor General has the authority to grant an extension of 30 days' time to 
a corporation to file its annual report, but, having granted one extension, has no 
right or authority to ,grant any further extension. 

Office of the Attorney General, 
Harrisburg, Pa., May 1, 1916. 

Hon. A. W. Powell, Auditor General, Harrisburg, ,Pa. 

Sir: Your letter of the 13th inst., addressed to the Attorney Gen· 
eral, is at hand. 

You ask to be advised whether you have the power to grant an 
extension of time for filing the report of the Venango Oil and Land 
Company beyond the 31st day of March. 

The Act of June 2, 1915, P. L. 730, further amending the 20th Sec· 
tion of the Revenue Act of June 7, 1879, changes the time for mak· 
ing reports of corporations and requires them to be .made "annually 
on or before the last day of February, for the calendar year next pre· 
ceding." 

It provides: 

"The Auditor General may, upon proper cause shown, 
extend th~ time of filing returns for a period not exceed· 
ing thirty days." 

The Legislature having fixed the time within which reports shall : 
be filed, and having provided a penalty for the failure to file reports, j 
gave the Auditor General the power, upon proper cause shown, 'to 
extend the time of filing for a period not exceeding thirty days. Hav· , 
ing given this power of extension, it is apparent that the Legislative: 
intention wn:-; thnt tlte1'c :-;J1011ld he 110 l"nl"lh er extensio1i , !md tam 
therefore of opinion that inasmuch as yon have already extended the 
time of filing the report of the Venango Oil and Land Company until 
March 31, 1916, yon have no right to grant any further extension. 

Very truly yours, 

WM. M .. HARGEST, ' 
n1mut11 A ttnt''l&IMI General 
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IN RE SALARY OF APPOINTED STATE OFFICERS .. 

Wh~rc the Governor fills a vacancy in the heaJ of a S tate departmerit between 
sc~sionsof the Senate, the appointee is entitled to the salary attached to the office, 
but is not entitled, in 'addi t ion th eret o, to receive th e salary of any subordinate posi
tion he may have held prior t? his appointment. 

Office ot the Attorney General, 
Harrisburg, Pa., May 3, 1916. 

Honorable A. W. Powell, Auditor General, Harrisburg
1 

Pa. 

Sir: This Department is in receipt of your favor of April 25, mak
ing the following inquiry: 

"Charles Johnson, late Insurance Commissioner re
signed some time in the month of March. Upon the Slst 
day of March the Governor commissioned Samuel W. 
McCulloch, of the County of Dauphin, Acting Insurance 
Commissioner of Pennsylvania. 

''We have the requisition of Honorable Samuel W. 
McCulloch .for the payment of his salary for the month of 
April at the rate of $625.00 per month, being the rate al
lowed by the Act of Assembly to the Insurance Commis
sioner. 

"You are respectfully requested to advise this Depart
ment whether or not, in your opinion, we have the au
thority to honor the requisition and pay Mr. McCulloch 

.the salary allowed to the Insurance Commissioner under 
the circumstances I have above stated." 

The Act of June 1, 1911, P. L. 607, provides inter alia, as follows: 

"Section 2. There shall be an Insurance Commis
sioner for the Commonwealth, appointed by the Gover
nor, with the advice and consent of the Senate, who shall 
hold office for the term of four years from the first 
Monday of May, until his successor .is appointed and 
qualified. * * * 

"Section 3. The Commissioner shall, with the ap
proval of the Governor, appoint a Deputy Commissioner, 
who shall perform the duties attached by law to the 
office of principal during the absence or inability of his 
principal." * * * 

. It will be noted that under this Act the Insurance Commissioner 
'is to be appoip.ted by the Governor, while the Deputy Commissioner 
is to be appointed by the . Insurance Commissioner. 

Mr. Johnson, while Insurance Commissioner, appointed Samuel 
W. McCulloch Deputy Commissioner, and on March 31, 1916, he 
'was commissioned ACting Insurance Commissioner by ~he Governor. 
!'. Mr. McCulloch is not now performing the duties of Insurance Com-
111issioner by vir tue of his appointment as Deputy, but under his com
~ission from the Governor. In this respect the case is different 
~om ,People vs. Hopkins, 1 .Thompson & Cooke (N. Y.) 195. In that 
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case the relator was Deputy Superintendent of the State Insurance 
Department and, under the law, as such Deputy was to possess the 
powers and perform the duties attached to the office of principal, 
during a vacancy in such office and during the absence or inability 
of his principal. On May 13, 1872, the Superintendent resigned his 
office, creating a vacancy, which continued until November 20, dur
ing all of which time the Deputy performed the duties of Super
intendent. It was held-that during the vacancy relator remained 
Deputy, and he was not during such time entitled to the salary of 
Superintendent. 

On the otheF hand in Dickins vs. United States, 1 Court of Claims 
Rep. No . 9, Dickins held the office of Secretary. of the Treasury ad 
interim, by appointment of the President, and it was held that he 
was entitled to the salary of the Secretary of the Treas~ry. 

A similar question, was presented to the Attorney General of the 
United States, and a like ruling made by him. 

Opinions of the Attorney General, Vol. 4, P22. 
~/ 

He who has the commission is entitled to the emoluments of the 
office unless his authority is revoked by proper proceedin·gs. 

State vs. Clark, 52 Mo. 508. 

The incumbent o~ an office is prima facie entitled to the lawful 
compensation thereof so long as he holds the office. 

fJleigh's Case, 9 Court of Claims Rep. 369. 

I have been able to find no decisions of the Courts of this State or 
rulings · of this Department on precisely the same point, but theri! 
have been several opinions rendered which may throw some light 
on the question. 

In 1890 Attorney General Kirkpatrick rendered an opinion with 
reference to the right of the Deputy Clerk of the Orphans' Court, 
upon the death of the Clerk of said Court, to receive for his own use 
and benefit the fees accruing to said office. The Act of February 12, 
1874, P. L. 43, provides: 

" '!'hat whenever the office of * * * clerk of the orphans' 
court * * * shall become vacant by cleath, resignation or 
otherwise, it shall be lawful for the principal deputy of 
Sl_lch o_ffic~r to dis.charge the.duties imposed· by law upon 
his prmc1pal until the appomtment and qualification.· of 
his successor." · 

' Attorney General Kirkpatrick held that the principal deputy so 
acting, in the case of the death of his principal, is entitled to receive 
for his own use and benefit the fees accruing for services rendered: 
by him, so long as the vacancy remains unfilled. ' 
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Opinions of the .Attorney General, page XVIII. 

In 1:903 Attorney General Carson ruled that where an act creating 
a Bureau of Mines was repealed by that creating tl.te Department 
of Mines, the duties of the chief of the Bureau, his assistant and 
messenger, being subsequently performed by the same persons as 
officers of the Department, and an appropriation had previously been 
made for the salaries of the officers and employes of the Bureau 
until a future time, that such persons were entitled fo such salaries 
until such future time. 

Opinions of Attorney General, page 173. 

It appearing then that Samuel W. McCulloch is performing the 
duties of Insurance C~ommissioner under appointment to that office 
made by the Governor between sessions of the Senate, I advise you 
that he is entitled to the -salary appropriated by law to the office of 
Insurance Commissioner, and that his requisition for the same should 
be honored. He is not entitled, however, to receive, in addition, sal
ary as Deputy from the time his appointment as Acting Insurance 
Commissioner went into effect. 

Yours very truly, 

WILLIAM H. KELLER, 
F'irst Deputy Attorney General. 

CORPORATION REPORTS. 

Under the Acts of .June 2, 1915, P. L. 728, and June 2, l!l15, P. L . 730, COl'[IOl'll

tions ban' the right to file their reports with the Auditor General up to the last 
rlny of March. Reports so filed should be accepted, and the appraisemcnt made 
thereon without adding a penalty. 

Office of the Attorney General, 
Harrisburg, Pa., June 5th, 1916. 

Honorable A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Your favor of May 19th, addressed to the Attorney General, 
wai;; duly received. You ask to be advised what action you should 
take with reference to the reports of corporations which are filed 
dnrinu the month of March without receiving from the Auditor Gen
eral a~y extension of time, and you specifically ask-

1. Whether you should apprai.se and value the Capifal
1
Stock, with

out reference to the report, and attach a penalty of 10 per cent. to 
your appraisement, or 

2. Whether you should accept the report, make the assessment 
thereon, and add a penalty of 10 per cent. or 
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3. Whether you should accept the report and make the appraise
ment thereon without adding a penalty. 

The Legislature of 1915 has not left the matter altogether clear. 
There are two Acts passed on June 2nd. The first (P. L. 728), 
amends the twenty-second section of the Revenue Act of 1879, as 
amended in 1889. The second (P. L. 730) amends the twentieth sec
tion of the Revenue Act of 1879, as amended in 1889 and subsequently. 

The latter Act provides, inter alia: 

"Provided, That if the Auditor General and State 
Treasurer, or either of them , is not satisfied with the 
appraisement and valuation so made and returned, they 
are hereby authorized and empowered to make a valuao 
tion thereof, based upon facts contained in the report 
herein required, or upon any information within their 
possession or that shall come into their possession, and 
to settle an account on the valuation so made by them 
for the taxes, penalties and interest due -the Common
wealth thereon, with the right to the company dissatis
fled with any settlement so made against it to appeal 
fl1erefrom in iJ1e nia1111e1· provided by law ; and, in the 
r·vrn/: of the neglect or refusal of the officers of any cor-
710ration, cornvany, .faint-stock association or lirnited 
pnrtnership, to rnnke the revort and appraisernent to the 
A_nditor General as herein provided on or before the last 
day of lJf arch following the rnonth of F e.bruary in which 
said revort is due to be fil ed, i,t shall be the duty of the 
Auditor General and State Treasurer to estimate a valu
ation of the capital stock of such defaulting corporation, 
company, joint-stock association or limited partnership, 
and settle an account for taxes, penalty and interest 
thereon, from which sett.lement there shall be no right 
of appeal." 

This provision seems to give to corporations the right to file their 
reports up to and including the last day of March. It seems to refer 
to the failure to file any 1'.eport, in which event there shall be an es
timated settlement with the penalty attached, but the penalty under 
this provi sion cannot be imposed until the failure has been complet
ed- that is until after the last day of March. 

'l'he other Section (P. L. 728), provides: 

"'l'hat, if the said officers of any such limited partner
ship, joint-stock a~sociation, o~ corporation shall neglect 
01· refuse to furmsh th.e Auditor General, on or before 
the last day of March m each and every year, with the 
1·eport and appraisement as aforesaid, as required by 
law, it shall be the duty of the accounting officers of the 
Commonwealth to add ten per centum to the tax of said 
limited partnership, joint-stock · association or corpora
tion for each and every year for which such report and 
appraisement were not so furnished," etc. 
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This latter provision also extends to the corporation the right to 
file reports "on or before the last day of March in each and every 
year," and it makes it the duty of the accounting officers to im
pose the ten per centum only when the reports "were not so fur· 
nished." 

I am, therefore, of opinion that you should receive all reports 
which are presented during the month of March and make the ap
praisement and valuation upon them, but that no penalty attaches 
to corporations which have fil~d their reports on or before the last 
day of March. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

IN RE SALARY 01!' MINE INSPECTORS. 

A mine inspector is " State Officer and candidates therefor can be voted for only 
in even numbered years. An inspector whose term would otherwise have expired 
on December 31, 1915, continues in office until his successor is elected, and during 
such period is serving by virtue of his original election. He cannot receive the 
benefit of the Act of Juue 3, 1915, P. L . 790, increasing the salary of mine inspectors. 

Office of the Attorney General, 
Harrisburg, Pa., June 20, 1916. 

Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Your favor of the 13th inst., asking an opinion as to whether 
Benjamin Maxey, Mine Inspector of the Eighth District, is entitled 
to the increase of salary as provided by the Act of June 3, 1915, 
P. L. 790, is at hand. 

That Act provides that 

"On and after the passage of this Act, the salary of 
Mine Inspectors of this Commonwealth shall be $3,500 
per annum," etc. / 

Benjamin Maxey was a Mine Inspector of the Eigl!th District 
whose term of three years expired on the 1st of January, 1916. The 
Supreme Court in the case of Lamb's Nomination Petition, 251 Pa. 
102, held that 

"The office of Mine Inspector is a State office and can
didates therefor can be voted for only in an even num
bered year." 
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Judge Little, of the Court of Common Pleas of Susquehanna 
County, on May 26, 1916, held as follows: 

"It appearing to the Court that the legal term of Ben
jamin Maxey, Mine Inspector, expired December 31, 
l!H5, and the Supreme Court 'having recently held that 
the election for Mine Inspector in November, 1915, was 
a nullity, because the office of Mine Inspector is a State 
office, and that the elections of candidates therefor must 
be held in even numbered ye{ rs ;" 

The Court thereupon appointed the said Benjamin Maxey, of For
est City, Mine Inspector "to serve as such until his successor is duly 
qualified and elected." 

On March 3, 1916, we gave you an opinion that a Mine Inspector 
was a public officer, within the meaning of Section 13 of Article 3 
of the Constitution, which provides that 

"No law shall extend the term of any public officer, or 
increase or diminish his salary or emoluments, after his 
election or appointment." · 

The schedule attached to the amendments of the Constitution and 
adopted on November 2, 1909, provides: 

"In case of officers elected by the people, all terms of 
office fixed by the Act of Assembly at an odd numbered 
year shall each be lengthened one year." 

Section 11 of the Act of June 8, 1!)01, P. L. 535, provides: 

"Each of said Mine Inspectors shall hold office for the 
term of three years from the first Monday of ,January 
immediately succeeding his election to said office, and 
imtil his snccessor is ditly electe·d and qualified.'' 

Benjamin Maxey was therefore in office "until his successor is duly 
elected and qualified," and there being no election at which his snc
cessor could be elected, even though his term would otherwise expire 
December 31, l 915, his successor cannot be elected until the appro
priate election. 

I cannot agree with Judge Little in hi::; conclusion that "the legal 
term "'of Benjamin Maxey, Mine Inspector, expired December 31, 
1915." His legal term did not expire until his successor was elected 
and qualified. Judge I~ittle purports to have appointed him to a new 
term. There was no vacancy to which he could be appointed. He 
was still in office at the time the appointment was made. The ap
pointment, in my opinion, is a nullity, and has no effective force. 

I am, therefore, of opinion that he is serving as Mine Inspector 
lmder his election which occurred prior to the passage of the Act of 
1915, increasing the salaries of Mine Inspectors, and not under the 
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·appointment of the Court of Common Pleas of Susquehanna County, 
and therefore is not entitled to the increase of salary under the Act 
of 1915. 

Very truly yours, 

WJLJ,,JAM M. HARGEST, 
Deputy Attorney General. 

~N RE POWERS OF STATE TREASURER TO INVESTIGATE ACCOUNTS 
APROVED BY THE AUDITOR GENERAL. 

The State Treasurer h!ls power to summon witnesses and to compel the pro
~ duetfon of books and documents relating to an account transmitted to him hy the 

Auditor General for his approval, even though the report made by a corpor:ition him 
been received and filed by the Auditor General. 

Office of the Attorney Genral, 
Harrisburg, Pa., June 20, 1916. 

;B:onorable A. W- Powell, Auditor Genral, Harrisburg,..Pa. 

Sir : Your favor of the 14th inst. is at hand. 
You ask whether, under the Act of 1811 and its supplements, con

ferring equal powers of investigation upon the State Treasurer and 
Auditor General, the State Treasurer has the right to require the 
corporation to supply additional information where he is not satis
fied with the report of the corporation and the record transmitted 

'to him, and desires such additional information before accepting or 
rejecting the valuation fixed by the Auditor Genral. 

Section 2 of the Act of 1811 proyides: 

''That to enable the Auditor General to examine and 
adjust the public accounts, he is hereby invested with 
power to compel all persons in the receipt or possession 
of public moneys to render to him their accounts, and to 
enforce the attendance **** at his office of such persons, 
whether party or witnesses, whom he may deem neces
sary to examine in the investigation of any public ac
count, and to administer all necessary oaths or affirma
tions; and the Auditor General is hereby also invested 
with power to compel the exhibition or delivery to him 
****of all official or public books, accounts, documents 
or papers, which have any relation to, or connection with 
any public a~cou_nt, and wh!ch he may deem necessary 
in the investigation and ad1ustment of the same." 
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Section 3 of the same Act provides: 

"That when any public account is examined and ad
justed, entered in the books of the office and signed by 
the Auditor General, it shall be submitted, together with 
the voucher and all other papers and information ap~ 
purtena:nt thereto, to the State Treasurer for his revis
ion and approbation, and i1.i order that the State Treas
urer may be enabled to revise and examine the accounts 
so submitted to him, he is hereby invested with power 
similar to thosr vested in the A1lditor General by this 
Act." 

"8irnilai·" is ofte11 11sed to de110te s:1meness i11 alT essential pai-ts.: 

Co11111wn11·ralth vs.'Fonta,in, 127 Muss, 452, 454. 

The Auditor General is given power to compel the attendance ofl 
witnesses, and also the production at bis office of "books, accounts,, 
documents and papers", in order to enable him to adjust the account.I 
The State Treasurer is required to "revise and examine" the account~lli 
submitted to him, and for that purpose he is "investell with similal' 1~ 1 1. 
powers 1o those vested in the Auditor General." 1'01 

The Auditor General may be satisfied with a report and not calll1!in 
for the production of additional information. 'L'he Treasurer, in 
performing his duty of revision and examination, may desire ad: 
ditional information. If he cannot require either the attendance of :[q 

witnesses of the production of books, accounts, documents or papers; •I 1 

he would not have "powers similar to those vested in the l\.uditor :1:111 
General." 11. 

I am, therefore, of opinion that notwithstanding a report of a cor· 
poration may have been received and filed by the Auditor General 
and a valuation fixed by him thereon, the State Treasurer, in per· 
forming his duty of revision and examination of such an account, has 
power to either require the attendance at his office of witnesses, or the 

1 proflnctio~ of "books, acc~nnts, . docmnents or papers'' which h:ive /.: 
any relntwn to or connection with such acco1mts. 

Very truly yours, 
l 

WTLLTAM M. HAHGEST, 
1
j 

Dezmt y Attorney Generali 
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IN RE STA'l'E TAXES.-

A sciro facias to revive and continue the lien of a judgment i8 not an original writ 

1 
within the meaning of the Act of April 6, 1830, and is not taxable for State pur-
poses. . 

Oflice of the Attorney General, 
Harrisburg, P_a., June 27, 191G. 

Honorable A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Some time ago yon requested an opinion of this Depart
ment as to whether a scire facias to revive and continue the lien of a 

1

,judgment is taxable for State purposes. 

Section 3 of the Act of April 6, 1830, provides that 

"The prothonotaries of the courts of common plea~ 
H-*shall demand and reecive on every original writ 
issued out of said courts ,._.,_.,,. the sum of fifty cents." 

~ The words "oTiginal writ" used in this Art of Assembly <lo not 
refer to what was knowu as an "original writ" at common law, and, 
:as described by Bla.cksfone, wLiclt was the marnJatory writ issued iu 

1
the King's name necessary to give the eomts jurisdiction. 

W 3 Blackstone's Cornrnentaries, 271. 

t It is rather used in the sem;e of bei11g tl.te first writ or process to 
~ompel the appearance or l>'ting the pady into Court. Just whal 
1,is an original wri ·I in tl1is lalt:er sense is not always em;y of <lefi 

'nition. 

"An 'original writ' means the first process or initiatory 
step taken in prosecuting a suit. It issnes on the appli
cation of a party. In England this writ is the praecipe." 

Welsh vs. Haswell, 11 Vt. 85, 88. 

~t~i·J:n the ca~e of Hollister vs. United States, 145 Ji'ederal, 773, '119, it 
wh' is held: 

"A writ of scire facias on a forfeited recognizance is a 
judicial writ founded upon and to be proved by the rec
~rd of the Court taking it. Decisions of State courts are 
numerous and conflicting aR to whether it is the com-

, mencement of a civil action or a continuation of some 
other original proceeding, whether it . performs the 
function of a writ only, or those of a writ and de~lar~
tion and whether the plea goes to the record on which it 
is ' r~unded. But, as the decisions of the Supreme Court 

: of the United States are clear and controlling on these 
questions, the long list of State ~ases to which our at
tendon is called need not be considered for the .PUlJ?OSe 
of extracting a rule for our government. In ·Wmder vs. 

:,-Caldwell, 14 How-. 434, 14 L. Ed. 487, it is said: · .. 
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"A scire facias is a judical writ used to enforce the 
execution of some matter of record on which it is usually 
founded; but, though a judicial writ, or writ of execu
tion, it is so far an original that the defendant may plead 
to it. As it discloses the facts on which' it is foun<le<l, 
and requires an answer from the defendant, it is in the 
nature of a declaration, and the plea is properly to the 
writ.' 

In United States vs. Payne, 147 U. S. 687, 37 L. Ed. 
332, it is said: 

" While a sci re f acias to revive a judgment is merely 
ci continiiation of the original suit a scire facias upon 
a recognizance ·x-a it is as much an original cause as an 
action of debt upon a recognizance, or a bill in equity 
to annul a patent." 

'l'his last citation draws the distinction between the scire facim 
to revive a judgment and other kinds of '"-rit.s of sci-re facias. Whe11 
a judgment has been secured the parlies are in Court, and the scirE 
facias does not b1ing them into Court anew. Its purpose is simply 
to revive and continue the lien of the judgment already obtained. 

I am, therefore, of opinion that such a scire facias is not an original 
\Hi t within 1he meaning of the Act of 1~s~embly above referred to, 
aud i s not taxable. / 

Very truly yours, 

WM. M. HARGEST, 
Depnly Attorney On11en1l. 

IN RE LICENSE TAX ON CARNIVAL COMPANIES . 

. \ earnirnl company which contracts to give performmiccs in return for a pcr·1 
<.T 11 tai;e of the profits earned, is not exempt fromthe payment of the license tux 

laill by the Act of May 20, 1913, P . L. 229. 

Office of the Attorney General, 
Harrisburg, Pa., July 6, 19113. 

Honorable A. W. Powell, Auditor General, Harrisburg, Pa. 

Si 1·: Your recent letter asking for an opinion as to the license 1j 
upon a carnival company is at hand. 

I understand from the communication of Ha'rry Beeson that a car 
nival company is about to give performances in Fayette County fO 
~: 1 : nw loral organization such as the Order of Moose, and recei, .. 
n,; pnymen l n percentage O'f the receipts, and that the carnival comj 
pany claims that. it should not pay the license because it is playinll 
for a charitable organization. 



No. 6. OPINIONS OF THE ATTORNEY GENERAL, 159 

'l'he Act o~ May 20, 1913, P. L. 229, includes "all buildings, tents 
or enclosurers used wholly or partly for dramatic or theatrical or 
operatic or vaudeville performances, or tragedies or comedies or 
farces, or for the exhibilion of trained. animals, or of circuses or 
menageries or museums, or wild west shows." 

Section 2 of this Act provides that "it shall be unlawful to give 
any exhibition open to the p.ulilic, with or without ('harge, in any 
lrniltlhigs; tents, or enclosures, or any part of ·1he premises connected 
lherewith," of any such performances, "until and unless an annual 
license or licenses for the building or buildings, tent ·Or tents, or en
closure or enclosures or any pal't thereof, so to be used for such 
amusement, exhibition or performance, shall have been obtained from 
the city or county Treasurer." 

Section 5 of the Act fixes the amount of license to be paid to the 
City or County Treasurer, and Section 22 provides that the Act shall 
not apply "to any exhibition or performance given by any agricul
tural or zoological societies, or any exhibition of the products or arts 
or handicraft given by any society or association having charge of 
the same; nor shall it Jtpply to any single or. occasional exhibition, 
performance or contest given by ;my church or charitable association, 
society, public or privalc schools, or any insti:lution of lea·rning." 

It is appare11t that a carnival playing , for some local beneficial 
organization is not wi I hin the exception enumerated in Section 22, 
It may be doubtful whether such organization could be designated as 
a charity, even if all charities were exempt, but it is not necessary 
to decide this que1'ltion because Ille Act iti-;elf has defined what per
formances are exemvt In any event, the cmuival company il:l not 
donating its services to charity; it is receiving pay by securing a 
percentage o.f 1he receipts. 'l'here is no charity of any kind so far as 
1he carnival company is concerned; whatever may be said of the ob
ject of the organi~ation which employs the carnival company. 

I am therefore of opinion that a carnival company is not exempt 
from the payment of the license under this Act of Assembly which 
gives performances or entertainment upon a percentage ba~~s, even 
for a s·trictly charitable organization if such organization is not with
in the exemption of Section 22. 

Very truly yours, 

WILLIAM M. HARGES'l', 
Deputy A_ftorney General. 
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IN RE ENTRY OF SATISFACTION OF MOR'l'G.A.GE BY THE RECORDEH. 
OF DEEDS. 

A Recorder of Deeds lws no authority to enter satisfaction of a mortgage by 
virtue of a mere receipt signed by the mortgagee which acknowledges payment a nd 
directs the Recorder' to enter satisfaction. A formal letter or power of attorney 
must be duly executed, acknowledged, stampcl and recorded in order to give- him 
such authority. 

Office of the Attorney General, 
H arrisburg, Pa., July 21, 1916. 

Honorable A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: I am in receipt of your letter of the 21st inst., transmitting 
a communication from counsel for the Recorder of Deeds of Mercer 
County, inquiring as to whether or not the reco:r'der may legally 
satisfy mortgages of record by virtue of a form of authorization 
submitted and said to be in use in Butler County. 

It appears that the objec't in view is to avoid payment of the fee of 
fifty cents which would otherwise be i·equired on the recording of a 
formal power of attorney and of the ferleral tax of twenty-five cents 
thargeable to such powers. 

'l'he form is an acknowledgment of the reeeipt of the . amount of 
the mortgage, with the addition of the statement ".and -- hereby 
au1horize the record·er of said county to enter this receipt and satis
faction upon the margin of t he record of' said mortgages.,'' with 
'il1e form of acknowledgrn enl al ta di ed to 1l1 c effect that the person 
executing the same had "atlmowl edgell 1l1 e above saNsfaclinn to be 
his act and deed," etc. 

The Act of May 28, 171G, Section !), 1 Sm. 95, regulating the satis
faction of mortgages provides for the entering of satisfaction by 
mortgage "upon the margin of the record of such mortgage" recorded 
in the office for the recording of deeds. 

It has been held that the recorder bas 

"no power to enter satisfaction by virtue of his office; 
he may do so when authorized by letter of attorney or 
by virtue of order of court under certain Acts of As
sembly." 

·water and Gas Oo. vs. Jen.1cyn, Recorder, 20 Pa. C. C. 102. 

Unless, therefore, the mortgagee appears in person, as required 
by the Act of 1715 and "enter satisfaction upon the margin of the 
record," there is no authol'ity in any one else fo satisfy a mortgage, 
excepting by ~irtue 9f a formal letter or warrant of attorney, duly 
executed, acknowledged, stamped and reco1·dec1, in which case the 
fee of fifty c~nt1'! must he co11 ected, under ~c,?dion 4 of 1he Ad Qf 
April 67 1830, P. J,. 274, wliich provi•k!'I: 
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"That the several recorders of deeds shall demand 
and ' receive for every deed and for every mortgage or 
other instriiment in writing, offered to be recorded, fifty 
cents." 
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This charge must, of course, be collected in addition to the legal 
charge for the satisfaction of the mortgage. 

You are respectfully advL'3ed, therefore, that the proposed method 
of satisfying mortgages is invalid and if us·ed would be ineffectual. 
and the 1recorders should be so advised. 

Yours very truly, 

JOSEPH L. KUN, 
Deputy Attorney General. 

'.rAXATION-CORPORATE LOANS-BONDS HELD BY TRUSTEES. 

Under the Act of June 17, 1913, P. L. 507, obligations issued by private corpora
tions to a resident trustee for a non-resident person or corporation are liable to 
State taxation . 

. Obligations issued by a private corporation to a resident trustee for a public 
C'harity are not liable to State taxation. 

Obligations issued by domestic corporations to a non-resident trustee for a resi
lient of Pennsylvania are not liable to . State taxation. 

Office of the Attorney General, 
Harrisburg, Pa., July 21, 1916. 

L. Floyd Hess, Esq., Asst. Deputy Auditor General, Harrisburg, Pa. 

Sir: This Department is in Teceipt of your communication of the 
17th inst., asking to be advis~d whether obligations issued by private 
corporations are liable to State taxation under the following con
ditions: 

First: When issued to a resident trus1:ee for a non-resident per
son or corporation. 

Second: When issued to a resident trustee for a public charity. 
Third: When issued by domestic corporations to a non-resident 

trustee for a resident of Pennsylvania. 
The taxa!tion of obligations of private corporations for St.ate pur

poses, is regulated by section 17 of the Act of June 17, 1913, P. L. 
507, ~hich provides as follows: 

"That all scrip bonds or certificates of indebtedness 
issued by any and every private corporation, incor
porated under the laws of this Commonwealth • * * arc 
}lore~y made taxable in the ;year ope t~OUlilim4 Plpe lJllfl.· 

H- 6-l9H 
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dred and fourteen, and annually thereafter, for State 
purposes, at the rate of four mills on each dollar of the 
nominal valuation thereof." 

Preliminary to a discussion of these several propositions it is to 
be noted, that the provisions of the Act of 1913 above quoited, differ 
from the language of prior ·statutes taxing similar obligations, in 
that the prior legislation confined the tax to obligations issued to and 
held by residents of this Commonwealth. (Act of Jµne 30, 1885, 
P. L. 193, Sec. 4) and to obligations held by persons o·r corpor
ations "as trustees ... ... for -the use, benefit or .advantage of any 
dther person" (Act of June 8, 1891, P. L. 229). The act of 1913 
omits these qualifying clauses and imposes the tax on all obligations 
issued b~' private corporations regardless of how they may be held, 
so that if such obligations are to be exempted from ihe tai, some 
constitutional provision, either State or Federal, must appear, which 
woulcl operate to exempt them, or, some rule OT policy of law must 
Lave existed at the time the act was passed rendering them immune 
frn11t taxation, which rule or policy the legislature indicated no in
teut tu disluru. vVith these general observations in mind, the 
:-;everal propositions will be consider·ed seria tim. 

First: Are obligations issueLl by private eo1po1·atiuns to a resi
dent trnstee for a non-resident pe1,son or corporation taxable? · 

'l'bere is no State or Federal constitutional ob}ection to the im
position of such a tax, nor does any rule of law or policy appear, ex
ampling obligations so held. On the contrary, the courts of this 
State have uniformly decided, that oulig.ations so helfl may IJc tnxecl 
and that the situs of such ohliga1iolls is the residence of the trustees-, 
see U1dli ·ric v. Railway, 158 Pa. 4.3.'3 a11d Co'lll. 1'. Philadelphia Jfoi't
_qage and 'l'rust Go .. 15 Dan7JhJ11 !16. 

I am, llterefore, of the opinion that such ohligatiom; are laxa.ule. 
Second: Are obligations isi;;u ed b:y private corporations to trustees 

for p11blic charities taxable? 
There is no constitutional objection, eithei· Sfate or Federal, to 

taxing obligations so held. The question remains, whether there 
was in existence at the time the act was passed, any rule of law or 
policy which exempted them. 

In Gen:.ernl Assembly v. (J, al'.~ -1:39 Pa. 497, it was held that the 
Act of June 1, 1889, P. J,. 4~0. imposing a tax upon certain personal 
propert y therein referred to held b~· an.v one "as active trustee for 
the use. benefit or advantage of any othet· person" did not operate 
to fax funcls held in trust for charitable or religious objects in 
which 11 n par ticular individual or person had any legal or equi
table J'i~ht :;;, the beneficinries being- selected from Year to Vear at the 
discretion of thr t n1stees, out of indefinite classe~ of per~ons. This 

qecisfo~ ttlfitt:i4 upon thtt grouu.d that Pilblic charities of tbe Stl:ltll 
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had been "justly regarded a)l one of its chief glories' ' and that the 
act should not be construed to tax funds held for their benefit or for 
charitable objeets in the absence of a legislative intent to the con
trary clearly appearing. 

In Mattern v. Can.evin, '213 P". :i88, the court decided, that a 
mortgage held for a religious or cha1ritable institution was exemp-t 
from the tax imposed by the Act of ,June 8, 189L P. L_ 229, on the 
reasoning of the court in General Assembly v. Gratz supra. 

This policy of ihe law--tlte exemption · of obligations and funds 
held by trustees for charitable instftutions and charitable objects
must be presumed to have been in the mind of the Legislature, when 
it passed the Act of 1913 and in absence of any language in the act 
conveying a legisl.ative intent to change that policy, the act must 
be construed so as to leave it undistur'bed. 

I am, therefore, of the opinion th~t obligation~ held by resident 
trustees for religious and charitable institutions and objects are 
not taxable_ 

There is no inconsistency between this conclusion and the con
clusion on the first proposition_ In both cases, the nature of tlie 
legal ownership is involved. If the trustee be found to hold the 
obligations in trust for a non-resident person or corporation, the 

,fax should be imposed; if the trustee be found to hold the obliga
tions for a public charity, then the policy of the law referred to, 
applies. In both instances the question is to be determined hy the 
nature of the trusteeship and the interest of ·the beneficiary is 
maferial only for the purpose 'of determining that question. 

'l'hird: Are obligations, issued by domestic corporations to a 
non-1resiclent trustee for a resident of Pennsylvania, liable to thP 
tax? 

The solution of this question is not without difficulty. A ma
tured deliberation has, however, lead to the conviction that obliga
tions so held are not taxable under the Act of 1913 and this, not for 
the reason that theTe is any constitutiom1l objection to the im
position of such a tax, for none seems to exist, but because the cases 
uniformity hold~that the situs of intangible in·operty held in trust, 
so . far as its taxabilit.v is concerned, is tbe residence of the trustee 
and also that the tendency of the courts is to •render immune from 
taxation at the owners domicile intangible personal property which 
has .acquired a situs for taxation in another jurisdktion. In ·other 
words, obligations held by a non-resident trustee for a resident 

.. <beneficia1.·v are taxable at the domicile of the trustee and the comts 
will not ·~onstrue taxation statutes of the domicile of the beuefi
riary, to embrace his interest in such obligations unless the J,egis
lature has inclu(ied them by express language or necessary impli

, ,. ~atlnlJ, ~et> Parry. Cit" of po~ton- 72 MU!Btt, J3J; A-nthony v, Ca.well 
... 
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15R. T. 15!J)· Cmn v. We8l Jndda Oil Hefining Co., 36 L. ll. A., N. S. 
2!J5 an1l note. No such intent aJJpears in lhe Act of' 1913 and I 
am theref~re, of the opiuion that the IJonds so helcl by 1 be non
resident trustee a:re immune. 

Summarizing, you are advised, 
First, that obligations issued by private corporations to a resi

dent trustee for a non-resident person or corporation are liable to 
State taxa1ion. 

Second, th.at obligations issued by a private corporation to a resi
dent trustee for a public charity are not liable to State taxatioIJ..' 

Third, that ,obligations issued by domestic corporations to a 
non-resident trustee for a resident of Pennsylvania- are not liable to 
State taxation. 

Very truly youn;, 

JOSEPH L. KUN, 
Deputy Attorney General. 

IN RE COLLA'.rERAL INHERITANCE Al'PRAISEMEN'l'. 

'.rite thirteenth section of the Act of May 6, 1887, P. L. 7!), prohibits an attorney 
ap1iointPtl to make an appraisemcnt of an estate for collateral inheritance tax pur
poses from accepting any fee or reward for performing any services for the admin
istrator of the estate which such attorney is to nppraisc. 

Office of the Attorney General, 
Harrisburg, Pa., August 3, 1916. 

Honorable A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: This Department is in receipt of your letter of the 28th 
ultimo, asking to be advised whether an attorney appointed to make 
an appraisment of an estate for the purpose ,of collecting the col
lateral inheritance tax is prohibited from performing any service 
for the adminisfrator and receiving compensation iherefor from 
said administrator, under the provisions of Section 13 of the Act of 
May 6, 1887 (P. L. 79,) providing 

"It shall be a misdemeanor in any appraiser, ap
pointed by the register to make any appraisement in 
behalf of the Commonwealth, to take any fee or reward 
from any executor, or administrator, legatee, next of kin, 
or heir of any decedent; and for any such offense the 
register shall dismiss him from such service, and, upon 
conviction in the quarter sessions, he shall be fined not 
exceecling fl.ye hundred dolhns and imprisoned not ex
ceeding one year, or J::n>t4, or either, at th.e cliscretion of 
the court." 
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The obvious intewtion of thi<s section is to prevent a person from 
representing the Commonwealth in the appraisement of an estate 
for the collateral inheritance tax, and at the same time represent 
the parties interested in the esfate on which the tax is to be im-
posed. -

You are accordiI:\gly advised that the above quoted Section operates 
to prohibit an a:ttorney appointed to make an .appraisement of an 
estate for collateral inhertiance tax purposes from accepting any 
fee or reward for performing any services for the administrator of 
the estate which such attorney is to appraise. 

Very 't111ly yours, 

JOSEPH L. KUN, 
Deputy AUorru7JJ General. 

CONDI1.'IONAL SALES. 

The 50-cent tax upon original writs under the Act of April 6, 1830, P. L. 272, is 
not demandable on conditional sales filed in the office of the prothonotary and re· 
corded and indexed under the Act of June 7, 1915, P. L. 866. 

Office of the Attorney General, 
Harrisburg, Pa., August 10!.-1916. 

Honorable A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: I have received your favor of the 3rd inst. enclosing letter 
received from the Prothonotary of Bradford County, asking whether 
the fifty cent State tax under the Act of April 6, 1830, P. L. 272, is 

·. due--en conditional sales filed in his office, as required by the Act 
of June 7, 1915, P. L. 866. 

Section 3 of the Act of Ap!dl 6, 1830, P. L. 272, provides: 

"The prothonotaries of the courts of common pleas 
* * * of this Commonwealth, shall demand and re
ceive on every original writ issued out of said courts, 
(except the writ of habeas corpus), and Oil; the entry of 
every amicable action, the sum of fifty cents; on every 
writ of certiorari issued to remove the proceedings of a 
justice or• justices of the pea:ce or aldermen, the sum of 
fifty cents; on every entry of a judgment by confession 
or otherwise, where suit has not been previously com
menced the sum of fifty cents; and on every transcript 
.of a ju'dgment of a justice of the peace or alderman, 

· the sum of twenty-five cents." 
·The Act of June 7, 1915, P. L. 866, relating to conditional sales 

of goods or chattels, attached to real ~roperty or chattels real, pro
vjdes in Section 5: 
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"Such contracts, or all of the terms required by sec
tion four hereof, shall be recorded, and shall be notice 
from the date of such recording in the miscellaneous 
docket and indexed in the judgment index, the name 
of the conditional vendee in the column of defendants, 
and the name of the conditional vendor in the column, of 
plaintiffs, in the prothonotary's office of the county 
wherein such real property or chattels real is situate." 

The meaning of the words "original writ" was considered, by 
Deputy Attorney General Hargest in an opinion rendered you.r De
partment on June 2, 1910, as follows: · 

"'l'he terms as used in the Act of 1830 means the first 
process or judicial instrument by which the Court com
mands something, therein mentioned, to be done." 

1 am of opinion under this construction, with which I entirely 
agr~e, that the recording of the contmct referred to in the Act of 
June 7, 1915, is not an original writ. 

Nor does it constitute the entry of a judgment by confession or 
otherwise. 'l'he direction that notice of filing of the contract shall 
be given by recording and indexing in the judgment index, does not 
make it a judgment in the accepted sense of the term or within the 
meaning of the Act of 1830. 

I am, theI"efore, of the opinion, and so advise you, that the fif.ty 
cent State tax under the Act of April 6, 1830, P. L. 272, is not de
mandable on condHional sales filed in the Prothonotary's office under. 
the Act of June 7, 1915. 

Very truly yours, 

WILLIAM H. KELJ,ER, 
/l''irst Deputy Attorney General. 

BONUS ON CAPITAL STOCK. 

Prior to the Act of Jnne 15, 1911, P. L. 956, a claim for bonus on capital stock 
of a corporation was discharged by a judicial sale of the property and franchises 
o[ the corporation from wh_ich the bonus was du ;i. 

Office of the Attorney General, 
Harrisburg, Pa., September 15, 1916. 

Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: On .July 24 you wrote the Attorney General concerning a 
bonus settlement against the Northwestern Pennsylvania Railroad 
Company, stating that you were in doubt about the correctness of the 
settlement, and asked ' to be advised in refe1;ence thereto. 
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The facts I understand to be as follows: 
The Northwestern Pennsylvania Railroad Company \Vas formed 

February 24, 1911, by the merger of a company of the same name 
having a capital of ~1,500,000 anq the Crawford & Erie Railway Com
pany, having a capital of ~~50,000, making a total authori~ed capital 
of the present company of $1,500,000. , 

The Northwestern Pennsylvania Railroad Company which existed 
previous to the merger was a reorganization after judicial sale by re
ceivers of the Meadville & Conneaut Lake Traction Company. The 
latter company was incorporated May 30, 1906, with a capital of 
$5,000 which capital was increased to $1,000,000, June 23, 1906. The 
Commonwealth claims bonus on $995,000 of the Meadville & Conneaut 
Lake Traction Company, which bonus was never paid. The sale was 
made by virtue of the decree of the Circuit Court of the United States 
for the Western _pistrict of Pennsylvania, on February 7, 1911. 

The . merger into the present company occurred on February· 24, 
1911, under the provisions of the Act of April 8, 1861. The question 
is whether the claim of the Commonwealth, which was a valid claim 
against the Meadville & Conneaut Lake Traction Company survived 
the judicial sale and followed ·the franchises and property of the Mead
ville & ·Conneaut Lake Traction Company and now exists as a valid 
claim against the p:esent Northwestern Pennsylvania Railroad Com
pany. 

I find that Deputy Attorney General Snodgrass, on January 26, 
1893, in an opinion upon a similar state of facts, 2 Chester County 
Reports 90, said: 

"In my opinion purchasers of the franchises in ques
tion took them without any liability for the balance of 
bonus referred to.. If the Commonwealth had any lien 
upon the franchises for such bonus, it was discharged by 
the judicial sale which, in this case, was at the suit of 
the Commonwealth herself." 

We adopt this opinion. There is no Act of Assembly prior to the 
Act of June 15, lHll, (P. L. 955), which would give the Commonwealth 
a lien in this case. 

I am therefore of opinion that the bonus settlement was erroneously 
made and that it should be re-settled and stricken off. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 
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BANKS A.ND TRUST COMPANIES-REPORTS-PENALTIES. 

Under the Acts of June 15, 1897, P. L. 292, and June 13, 1907, P. L. 640, a 
penalty may be legally imposed on banks and trust companies failing to file their 
reports at the time prescribed in the acts. 

At the top of the forms sent out by the Auditot· General, upcn which banks and 
trust companies were to make their repor~, ~-a.$_..!_he statement; "For the year ending
J une 20, 1916." Held, that this was an invitatio~anks and trust companies to 
make their reports at the close df business on June 20th. That it would be 
inequitable to impose a penalty if reports were not filed on June 20, but were :filed 
within a few days thereafter. 

Office of the Attorney General, 
Harrisburg, Pa., September 15, 1916. 

Hon. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir: Some time ago you requested the opinion of this Department as 
to whether under the Act of June 15, 1897, (P. L. 292), and the.Act.of 
June '13, 1907, (P. L. 640), banks and trust companies whose reports 
are not filed on or before June 20th, are liable to the imposition of 
the penalty prescribed in those Acts without regard to the date when 
such report may have been prepared, sworn to or mailed. 

About the time of your request, counsel for the Quaker City Na
tional Bank wrote this Department the facts with reference to its re
port. I am advised that these facts are typical of a number of others. 
They are in brief, as follows: . , 

The Quaker City National Bank at the close of business on June 
20, 1916, prepared the report on the form which had been used for a 
number of years, showing capital, surplus and undivided profits, for 
the year ending June 20, 1916, which report was executed and im
mediately forwarded to the Auditor General and received at his De
partment June 21st. The Auditor General raised some question as to 
receiving the report on the 21st and indicated that it was not on the 
form prescribed for the year 1916. He furnished the bank the form 
for the year 1916, whereupon another report upon that form was made 
and received at the Auditor General's office about the first of July. 
The reports for other years were transmitted as follows: for 1910, . 
1911and1912 on June 21st; 1913, June 20th; 1914, June 24th; 1915, 
June 23d, and no question has heretofore been raised about the imposi
tion of any penalty because they were not filed on or before the 20th 
day of June. 

I find that at the top of the form of report which the Auditor Gen
eral has prepared, there is the following: 

"Report of ......... . .......... ; Address~ .................... ; 
For the year ending June 20, 1916," · -

We are, therefore, called upon to determine 

(1) Whether the Act of Assembly imposes this penalty, and 
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(2) Whether, in view of the facts above stated, it should be im
posed for failure to file a report on or before June 20, 1916. 

As to the first proposition, the provision is indentical in each act. 
The requirement of the Act of June 13, 1907, is 

~'That from and after the passage of this act, every 
company incorporated under * * * commonly known 
aSJ title insurance, or trust companies, shall, on or be
fore the twentieth day of June in each and every year, 
make to the Auditor General a report in writing, veri
fied by the oath or affirmation of the president, secre
tary, or treasurer, setting forth the full number of shares 
of the capital stock subscribed for or issued by such 
company, and the actual value thereof * * * Pro
vided, That if any such company shall fail or refuse to 
make such report, or to pay such tax at the time herein
before specified * * * or shall fai1 or refuse by its 
officers to appear before the Auditor General upon no
tice, as aforesaid, or shall fail or refuse to produce its 
books for examination when required to do so by the 
Auditor General, he shall, after having ascertained the 
actual value of each share of the capital stock of such 
company from the best information he can obtain, add 
thereto fifty per centum as a penalty, assess the tax as 
aforesaid and proceed according to law to collect the 
same from such company." 

The Act of 1897 is identical, except that the words "bank or sav
ings institution having capital stock" are used in place of the word 
"company." This Act fixes the penalty for failure to file the report 
at the time prescribed. 

Commonwealth vs. Clairton Steel Go., 229 Pa. 246. 

I am of opinion that under the Act a penalty may be legally im
posed when the report is not filed on or before the 20th day of June. 

(2) In view, however, of the facts above stated, which are typical 
of those of other companies, should it be imposed at this time? 

The Act of March 30, 1811, 5 Smith's Laws, 228, gives the Auditor 
General the general power to make settlements and he_ is required 
thereby to make such settlements ((according to law and equity." 
Upon the form sent out, in bold type is the statement that it is a re
port "for the year ending June 20, 1916." In small type i.s this note: 
"Should the bank or savings institution decide not to pay the tax be· 
fore March 1, 1916, it may ignore the paragraph reference to the elec
tion and fill out the statement of facts and execute the affidavit. The 

' report, without the election, should be filed not later than June 20, 
1916." 

If the report is to be "for the year ending June 20, 1916," it is ap
parent that it could not be filed in the Auditor General's office, as 

1the law requires, "on or before the 20th day of June." The year would 
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not eml until Jnne 20th had ended. The form of the report, tMrefore, 
was an invitation to the banks and trust companies to make up their 
report at the close of business on June 20th. They could not comply 
with the instrnctions upon this form and make a report for the year 
ending .June 20, 1916, and also have it on ;file on . that day. 

It would be unthinkable that banks and t~µst compan~es which have 
endeavored to comply with the instructions given by the Auditor Gen
eral and filed their report on June 21, 1916, or even a day or two later 
"for the year ending June 20, 1916," should be penalized therefor; be
canse the reJ?ort was not filed on or before the 20th day of ,J _une. 

Therefore, while a strict construction of the Act of Assembly may 
justify the imposition of the penalty for failure to file the report on or 
before June 20th, I am of opinion that owing to the wording of the 
form as above indicated, it would be inequitable to impose any penalty 
npon banks or trust companies which filed their reports promptly "for 
the year ending June 20, 1916,'' even though they were not received 
until a few days thereafter. 

I also suggest that at the head of the form for future years there 
shoul<l be inJarge type-"This report must be filed on or before June 
20, 1!)1 a penalty of fifty per cent. will be imposed for failure to do 
so" instead of the words "For the year ending June 20, 191 " 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

CAPITAL STOCK REPORTS. 

'l'he Andftor General may extend the time for the 1iling of reports of all corpora
tio11 s included within the scope of the Act of June 2, 1915, P. L. 730, for a period 
of thirt~· days after March 31. H e may, in his discretion, grant such extension' ~o 
as to cover reports which have been filed within that time without extension pre
viously granted. 

If penalties have been imposed under opinion of the Attorney General"s D epart
ment, May 1, 1916 (19 Dauphin County R eports, page 193), resettlements should 
be made. 

Office of the Attorney General, 
Harrisburg, Pa., September 16, 1916. 

Hou . A. W. Powell, Auditor General, Harrisburg, Pa. 

Dear Sir: I11 your letter of August 31st, asking to be advised 
whether a peirnlty of ten per cent. should be imposed for failure to 
file reports on or before March 31st, you state that a corporation, com
posing a io;ystem, filed its report on the 23d of April, without an 
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extension previously granted by the Auditor General, and that you, 
acting upon a former opinion, took the positoin that the reports should 
be received for information only, and made an estimated settlement to 
which a penalty of ten per cent. was added. 

The Act of June 2, 1915, (P. L. 730), further amending the twentieth 
Section of the Re\Tenue Act of June 7, 1879, provides that every cor
poTation within its terms is required 

"to make annually, on or before the last day of Febru
ary, for the calendar year next preceding, a report in 
writing to the Auditor General, on a form or forms to 
be prescribed and furnished by him." 

'file Section concludes with a number of provisos. The first proviso 
authorizes the Auditor General and State Treasurer, if not satisfied 
with the appraisement and valuation, to make a valuation based upon 
the facts contained in the report or upon any information within their 
possession~ It further provides: 

"In the event of the neglect or refusal of i,ihe officers 
of any corporation, company, joint stock association or 
limited partnerslllp, to make the report and appraise
ment to the Auditor General as herein provided, on OF 

before the last day of March following the month of 
February, in which said report is due to be filed, it 
shall be the duty of the Auditor General and State 
Treasurer to estimate a valuation of the -capital stock," 

·etc. The second proviso is 
"That if any corporation, company, joint stock asso

ciation or limited partnership shall certify to the Audi
tor General that its fiscal year closes, not upon the 31st 
day of December, but upon some other date, and that it 
reports to the United States Government as of such 
other date, that such corporation may, in the discretion 
of the Auditor General, be permitted to make the re
turns herein provided within sixty days after s~ date, 
subject in all other respects to the provisions of this 
act. The Auditor General may upon proper caus.e shown 
extend the time for filing returns for a pet·iod not ex
ceed~ng thirty days." 

The third proviso provides against any hiatus in making reports be
cause of the change of the date fixed by this Act. 

In an opinion given you on May 1, 1916, you were :;i.dvised that the 
language "the Auditor General may, upon proper cause shown, extend 
the time for filing returns for a period not exceeding thirty days," did 
not give him power to extend the time in the case for filing the report 
of the Venango Oil·and Land Company beyond the 31st of March. We 
then considered that this language was CQntained in, and a ·part of, the 
proviso above quoted, and refer.red only, to that class , of corporations 
whose fiscal year did not end on the 31st day of December, 
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Upon careful reconsideration, I am of opinion that although this 
language appears to be a part of the proviso, the Legislature did not 
intend to give only a sixty day period for the filing of reports to co.r
porations whose fiscal yearends the 31st day of December, but to give 
corporations whose fiscal year does not end on the 31st day of De
cember the same sixty day period and also confer upon the Auditor 
General the right to extend the time an additional thirty days with re
spect to them. 

It seems to me that the Legislature must have intended that the dis
cretion of the Auditor General should be used with reference to all cor
porations, There is no good reason for granting an extension to the 
one class and not to all. I think that, although this language is 
physically a part of one of the provisions, it should be made to apply 
to all corporations covered by the Act. 

I therefore advise you that you should disregard the opinion given 
you on May 1st, and if any penalties have been inflicted following that 
opinion, resettlements should be made. I also advise you that the 
Auditor General may extend the time for the filing of the reports of all 
corporations included within the scope of the Act of June~' 1!115, (P. 
L. 730), for a period of thirty days after March 31st, and that he may, 
in his discretion, grant such extension so as to cover the reports which 
have been filed within the time, although no extension was previously 
given. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney' General. 

TAX ON GROSS RECEIPTS OF HYDRO-ELECTRIC COMPANIES. 

Water or water power companies which genera te electric current and sell the 
same to electric light companies, but do not themselves eugage in the business of 
electric lighting, are not taxable upon their gross receipts. 

Office of the Attorney General, 
Harrisburg, Pa., September 27, 191 G. 

Hou. A. W. Powell, Auditor General, Harrisburg, Pa. 

Sir : Some time ago you requested an opinion of this Department 
as to whether "corporations of the sort known as hydro-electric com
panies are liable for the tax on gross receipts" imposed by Section 23 
of the Act of June 1, 1889, (P. L. 420). 
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The facts, as I understand them, are as follows: 
These companies are incorporated for the storage and transporta

tion of water and water power for commercial and manufacturing 
purposes, which water power they use to generate electric current 
which they sell to electric light companies. 

I understand the companies to which you refer are incorporated 
under the provisions of Section 34 of the Act of April 29, 1874, (P. 
L. 73), and the Act of July 2, 1895, (P. L. 425). 

The Act of 1895 provides that: 

'"Corporations organized * * * for the purpose of 
supplying water power to the public, and other cor
porations owning or controlling water power, may de
velop electric power for commercial purposes by means 
of water power, and shall have authority to supply cur
rent and power to the public," etc. 

The Act of June l, 1889, (P. L. 420), provides, among other things, 
in Section 23: 

"Every railroad company, pipe line company, con
duit company, steamboat company, canal company, 
slack water transportation company, street passenger 
railway company, .,. * * and every telephone or tele
graph company * * * and every express company 
* * * and every electric light company, and every 
palace car and sleeping car company * * * shall pay 
to the State Treasurer a tax of eight mills upon the 
dollar upon the gross receipts of said corporation * * * 
received * * •:- from the business of electric light 
companies," etc. 

In the case of Commonwealth against various electric light com
panies, reported i~ Volume 5, Dauphin Reporter 89, the Court held 
that a corporation incorporated as an electric light company was 
liable to tax upon its gross receipts derived from the business of sup
plying power or heat, and that therefore 

"amounts received from the sale of steam, electric sup
plies, such as lamps, drop lights, etc., and amounts re
ceived from the sale of scrap and other materials should 
be included in gross receipts of corporations formed 
for the. purpose of supplying light, heat or power by 
means of electricity, and are taxable as such under the 
provisions of the act of June 1, 1889, P. L. 432." 

This case was affirmed in 204 Pa 249. Water companies and water 
power companies are not among the classes of corporations men
tioned in Section 23 of the Act of 1889 which are required to pay a 
tax on gross receipts. It does not appear from anything before me 
that water and water power companies actually do eleetric lighting. 
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They sell the electric current generated by the water power, to cor· 
porations which do the lighting. They are neither incorporated for, 
nor engaged in, the business of electric lighting. 

If such water or water power companies engage in electric light· 
ing, they may be taxable, -but, on the other hand, I am of opinion, and 
constrained to so advise you, that if water and water powei.· com· 
panies do not in fact engage in the business of electric lighting, they 
are not taxable on their gross receipts. . . 

Very truly yours, 

WILLIAM M. BARGE.ST, 
Deputy Attorney General. 

IN RE ESCHE.AT. 

'!.'he estate of a non-resident 'vho died intestate and without issue, but is sm;vived. 
h.v a widow as well as collateral heirs does not escheat to the Commonwealth; and 
the fact that the widow subsequently di ed without issue but leaving collateral heirs 
afte 1· t he real estate of her deceased husband h ad been set apart to her unckr the 
Aet of: Ap1·il 1, lDO!l, I_'. L . 8"7, would not cause au escheat. 

Office of the Attorney General, 
I:farrishurg, Pa. , September 27, 1916. 

Hon. A. "\V. Powell, Auditor General, Harrisb\1rg, Pa. 

Sir: Your recent letter requesting an opinion as to whether an 
escheat has occurred in the estate of J. K. Adams, deceased, is at 
hand. 

The facts, as I understancl t hen1, are as follows: 
,J . K. Adams, a resident of t he State of New York, died intestate 

and without issue, F ebrua ry 16, l!l13, leaving a widow and collateral 
heirs, and real estate situate in this State of a value of $5,000 or less. 

Pursuant to proceedings regularly in stitut~d, the real estate was 
set apart to the widow under t he A(·t of April 1, 190f.l, (P. L. 87). 
'J'l1 e widow snbseqnen t ly cliefl wit.ho11t i:-:s ne, seized of th e real estate, 
and survived hy collateral h<'i1·x who were not of the blood of her Jrns
band. 

An information in escheat has been filed, claimilfg that the widow 
took the estate by descent; that therefo1:e. her heirs cannot inherit it, 
and that t he heirs of .J. K. Adams cannot inherit because she held the 
estate in fee and they are not of the heirs of the last tena~t. 

This contention is more ingeni ous than sound. Property escheats. 
to the Commonwealth when a person dies seized of real or personal 
estate "without heirs or known kindred." If the widow had a de· 

/ 
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feasible estate which would not pass to her heirs upon her death, it 
certainly would have goue back through her to the heirs of her hus
band, but the Act of April 1, 1909, (P. L. 87), provides that the estate 
which she takes up shall go to her "absolutely," and in Gwynn's 
Estate, 239 Pa. 238, it is said: 

"The act makes no distinction as to the absolute 
character of the title between personal property and 
real estate. The plain purpose of the act is to give the 
widow an absolute title to whatever claim of property, 
real or personal, she may choose to take." 

In Styer's Estate, 42 C. C. 623, where a man died without issne, 
leaving a widow and collateral heirs, and -the widow died before .the 
appraisement of the real estate was made, the husband's administra
tor was directed to appraise the same to the value of $5,000 for her 
estate. 

In Buckland's Estate, 239 Pa. 608, a husband who survived his wife 
di~d before the appraisement, and the Court held that his administra
tor might proceed to have the appraisement made in· accordance with 
th~ provisions of the Act. 

We think further discussion is nnnecessary. In any event, the 
estate of .l. K. Adams, with his heirs, and also his wife's heirs in 
existence, does not escheat to the Commonwealth of Pennsylvania 
and you shoulrl n_ot proceed npon the information filed therefor. 

Very truly yours, 

WILLIAM M. HARGEST. 
Depitty Attorney General. 

IN RE TAX oN SHENANGO 1mRNACE COMPANY. 

The Shenango F1p·nacc Company owns all of the capital stoc~ of the Shenango 
Steamship and 'l'ransportation ·company. The steamship company paid a capital 
stock tax on .$25,000 on its tangible assets in Pennsylvania, and did not pay a tax 
on $625,0001 on its tangible riss~ts located outside this State. On the question as 
to whether th~ furnace company is liable for a t ax on the proportion of the value 
of the shares of the steamship company rcprcs!'ntcd by the tangible assets outside 
the State, to wit, $025,000, the Attorney General held, the question is so doubtful 
that the furnace company should be so taxed and the matter thus submitted to the 

court. 

Office of the Attorney General, 
Harrisburg, Pa., October 14, 1916. 

L. Floyd Hess, Esq., Assistant Deputy Auditor General, Harrisburg, 
:Pa. . 
Dear Sir: Your favor of recent date enclosing the papers in the 

c.ase of the Shenango Fm·nace Company, and asking to be advised 
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what should be the attitude of the Department with reference to 
deductions of the capital stock of the Shenango Steamship and 
Transportation Company, is at hand. 

The facts, as I understand them, are as follows: 
The Furnace Company, incorporated by this State for manufactur

ing purposes January 23, 1906, owned a line of steamships on the 
Great Lakes. It subsequently had the Steamship and Transportation 
Company incorporated by the Commonwealth of Pennsylvania, which 
took over the steamships. It owns all of the stock of the steamship 
company. The Transportation Company was taxed in Pennsylvania 
on its tangible assets in the sum of $25,000.00 and was exemptecl 
from taxation on tangible assets in the sum~of $625,000.00. The manu
facturing company was taxed on the proportion of the value of the 
shares of the steamship company represented by the tangible assets 
outside of the State; that is to say, $625,000.00. It is contended by 
the company that the fiction rnobilia sequntur pcrsonmn should not 
be applied because the tangible assets are located elsewhere than in 
Pennsylvania; that this case is ruled by Commonwealth vs. Westing
house Air Brake Company, and that under the Act of January 3, 1868, 
(P. L. 1318), and the decisions in the case of Commonwealth vs. Fall 
Brook Coal Co., 156 Pa. 489, and Commonwealth vs. Lehigh Coal and 
Navigation Conipany, .16'2 Pa. 603, the tangible assets of the Trans
portation Company outside of the State should not be used as a basis 
of taxation. It does not appear that the $625,000.00 of tangible as
sets of the Transportation Company acquired a situs for taxation, 
elsewhere than at the domicile of the corporation, but in any event 
they were not taxed. 

The determination of this question is somewhat difficult. The Act 
of 1868 provides that 

"The shares of stock held by any stockholder in any 
institution or company incorporated under the laws of 
this State, which in its corporate capacity is liable to 
and pays into the State Treasury the tax on capital 
stock * * * shall not be taxable in the hands of said 
stockholder personally, for state, county or local pur
poses." 

This exemption applies to corporations as well as to individuals 
owning such stock. 

The Act of ,June 1, 1889, (P. L. 420), in its first 'section, referring 
to the taxation of personal property, provides that the shares of cor
porations. "except shares of stock in any corporation or limited 
partnership liable to capital stock tax imposed by the 21st Section of 
this Act or relieved from the payment of tax on the capital stock by 
said section,'' shall be returned for taxation. But this section has 
been repealed by the Act of June 17, 1913, (P. L. 507), which requires 
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the return for taxation of personal property enumerated ii!- it, to be 
made to the local Assessors and it relieves the holders of capital stock 
which have paid a tax or been relieved from the payment of a tax, 
from making any return to the local Assessors. 

·In the case of Commonwealth vs. Fall Brook Goal Co., 156 Pa. 488, 
the right of the CommQ!l.wealth to tax the capital stock of the Fall 
Brook Railway Company, which was owned by the Fall Brook Coal 
Company, was involved. The Coal Company was a domestic corpora
tion and the railway company a corporation of both Pennsylvania 
and New York. Three million, five hundred thousand dollars ($3,-
500,000.00) of the capital stock of the railway company was invested 
in Pennsylvania; and one million, five hundred thousand dollars 
($1,500,000.00) in New York. The railway company paid to the Com
monwealth of Pennsylvania its tax on $3,500,000.00 and the Coal 

·Company paid its tax on $375,000.00, which did not include the capi
tal stock of the railway company. Ti1e railway company pa.id in New 
York a capital stock tax on !$1,500,000.00. The Auditor General as
sessed against the Coal Company a tax on the $3,500,000.00 repre
sented by the capital of the railway company owned by it and on 
which the railway company had already paid the tax. This case was 
decided against the right of the Commonwealth upon the proposition 
stated by the Court on Page 499: 

"The shares of stock in the Fall Brook Railway Com
pany are not taxable in the hands of their holders be
cause they have already paid the State tax through the 
corporation, and are excepted in express words from the 
liability to taxation in the hands of the holder by the 
first section of the act of 1889." 

In the case of Commonwealth vs. the L ehigh Coal and Navigation 
Company, 162 Pa. 603, the question of double taxation was also the 
determining proposition. The opinion starts out-

"This case raises but one question; it is whether 
shares of stock on which a State tax has been paid by 
the corporation issuing them are liable to be again taxed 
in the hands of the holder." 

The court relieved the corporation from taxation on the principle 
only of double taxation, which was not, in terms, authorized. If 
the Shenango Steamship and Transportation Company had paid a 
capital stock tax upon all of its property, then these cases would be 
authority ,for the proposition that the furnace company could not be 
taxed on its holdings .in the capital stock of the Transportation Com
pany. But no · such tax h.as been paid. The steam boats of · the 
Transportation · Company move from place to place and probably pay 
no tax. anywhei:e, at least .it does not appear that any has been paid. 

12-6-1917 
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It must also be remembered tliat we are dealing with exemption$, 
and when an exemption is claimed the taxable' must show himself 
within the law permitting the exemption. It is not so much, the au.
thority to tax, as the exemption from taxatioi::i, whi~h is here in
volved. It may be said that there is no statutory authority i11. ·te1:ms 
to allow deductions based on the proportion which the ca,pitaJ stock 
represented by property in the State bears- to that represeQted by; 
property outside of the State, but apportionment has long since be' 
come a principle of the taxing law of the Commonwealth, 3;.J'.!.d it mQ.!'!t 
be applied upon equitable _principles. 

l\fr. Justice Elkin, in the case of Commonwealth vs. Mortgag.e Trust 
Company, 222 Pa. 163, said, page 184: 

"The established practice is to treat taxes of this 
character-as apportionable when the decisions or neces
sities of the case so require." 

In Eastman on Corzwrations, Vol. 2, page 669, it is said: 

"In such a case, the reason for exempting the shares 
of stock or capital invested thereiu from taxation; i. e., 
that the capital .represented thereby has been taxed as a 
whole to the corporation, fails, except ·as to so. much <;>f · 
the shares and C3cpital invested therein as represents 
the capital stock on which the corporation has actually 
paid a capital stock tax, or been exempted, as a mf1,nu
facturing company, from the payment of tax. Hence i~ 
would seem that the proper method would be to, ex
empt from taxation only that proportion of the slJ.ar~s. 
and capital invested therein which the capital qn which. 
the company pays a capital stock tax, or f\'Om t~e, ;pay;
ment on which it is exempted as a manufacturing cor
poration, bears to the entire value of the capital stock. 

"The same holds true, as well, as to domestic cor
porations having part of their capital stock invested 
without the State, and it would seem that the same 
method should be adopted in allowing deductions on 
account of capital invested in their shares." 

In a former communil·ation you were advised that in the c1,1se of 
the Commonwealth v:-:. Ginnd 'l'rns.t Company, that company eu
deavored to escape taxation on a large part of its capital \vhicb. was 
invested in the business of o1hm· corporations paying a capital stock· 
inx. It had only been allowed deductions for the investment in SQ.ch 
cnrpontl ions in the proportion in whieh said corpora-tions paid upon 
their 1.:apital stock, but thi:-: argument did not .appeal sufficiently 
to 1he CourJ- of Common Pleas of Dauphin County to justi(y its dis
CU8sion by 1hat Comt. I do not think that the recent case of Co'in
rnonwealth vs. vVestinghousc Ail' Brake Company is conclusive of 
the matter. I am not unmindful of the contention that when the 

http://Westinghou.sc
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Commonwealth has had the opportunity to tax the Transporation 
Company and does not avail herself of it, she should not then tax her 
shares in the hands of the furnace comJ>any. 

As ;l said at the outstart, this problem is not easy of solution and 
should be determined by the Court . 

. T.b.erefore I am ·of opiniGn that the Shenango Furnace Company 
should . be taxed upon so.--much of th.e capital stock ·of the Steamship 
and . TraR,sportation Company as represents the $625,000.00 tangible 
assets outside ef the State of Pennsylvania. 

Very truly yours, 

WILLIAM. M. HARGEST, 
Deputy A ttorney General. 

IN RE TAX ON CORPORATE LOANS. 

Under th·e Act of June 17, 1913, P. L . 507, it is better administrative practice to 
impose a tax upon obligations issued by a domestic corporation to a non-residen.t 
trustee for a re$ident of Pennsylvania. To this extent the opinion given by the 
Attorney Geneml's D epartment July 21, 1916 (2 Dep. R ep. 1666), is reversed. 

Office of the Attorney General, 
Harrisburg, P.a., November 9, 1916. 

Mr. L. F1oyd Hess, Assistant Deputy Aud\itor General, Harris
burg, Pa. 

Sir: Referring to the opinion to you under date of July 21, 1916, 
by the und-ersigned, in which you were advised, inter alia, that obliga
tions issued by domestic corporations to non-Tesident trustees for 
residents of Pe1msylvania are not liable to taxation under the Ad 
o~ JQne 17, 1913, P. L. 507, I beg to advise that after a further con
sid.eration of the matt<eT, 1t has been determined that the ruling, as 
a matter of policy at least, is inadvisable. 

It appears that in the case of Com11iunivealth 11s . Lehigh Valley 
Ro;ilroad Company_, 1'.29 Pa . .!/29, which has been called <to the :rt
tention of the writer since the opinion refe1~red to was rendered, 
the Supreme Court, by its action in sustaining a tax, which in
cluded as one of the items therein a tax on bonds held by individual 
trustees, non-residents of Pennsylvania, inferentially a:t least 
adopted a different view, although the p.articular question was not 
then raised. The tax' in that ease was under the Act of June 30, 
1885, r. L. 193, Section 4, which Act taxed obligations held by per
sons or corvorations 

"as trustees * * * for the use, benefit or advantage of 
any other person." 
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'l'he Act of 1913 provides that: 

"All scripts, bonds, * * * are hereby made taxable." 

This Act is broader than the former Acts and non-resident trus
tees are not within the exceptions mentioned in the section. 

There is another case-Commonwealth vs. Buffalo and Lake ·Erie 
Traction Co., reported in 233 Pa. 79,-which, while not directly in 
point or decisive of the question, is nevertheless1 persuasive of ithe 
view that obligations so held are taxable. 

' ' 'l'he question in that case arose under •th,e Aet of June 8, 1891, 
P. I~. 229, imposing a tax of four mills upon the nominal value of 
all bonds '"owned, held or possessed" by residents of this State, and 
it was held that, notwithstanding the bonds in question were trans
ferred and delivered as collateral security to residents of the ~tate 
of New York and were there held during the year for which the rtax 
was charged, they were nevertheless "owned, held or possessed" by 
the transferors who were residents of the State of Pennsylvania and 
they we1'e, therefore, liable to taxation under the Act. 

Of course, there is a difference between bonds pledged as col
lateral security for a loan and bonds held by a trustee. In the 
former case, .as the Court pointed out, the pledgor still owns 
the bonds in t11e popular sense of the term, having merely deposited 
them for a special purpose. On the other hand, in the latter case, it 
is the trustee who is the legal owner of the bond and who has the 
right to exercise all the incidents of ownership rela:tive thereto. 
True, he may be under some obligation to pay the proceeds over to 
another and perhaps under the 1reasoning of the last cited case, the 
beneficial owner of the bond may be said to be the owner thereof in 
the popular sense of the term. 

As indicated in ihe opinfon heretofore rendered, the question is 
a close and difficult one, but it has been concluded under the cir
cumstances that until the courts pass upon the question to the con
trary, i.t is better administrative policy to impose the tax on this 
class of obligations. 

You m·e advised, therefor, that the ruling heretofore made to the 
contrary, is reversed. 

Very truly yours, 

,JOSFWH L. KUN, 
Depnty Attorney Geneml. 



No. 6. OPINIONS OF THE ATTORNEY GENERAL. 181 
'v 

DEPAR'l'MENT 01!~ HEAL'l'H-·APPROPRIATION. 

'l'he ap1H·opriation of 1913 to the Department of Health carries the sum of 
$920,000 and also any balance une:X:pcnded from the appropriation of 1911. 

Office of the Attorney General, 
Harrisburg, Pa., November 20, 19J 6. 

Honorable A. vV. Powell, Auditor General, I-Ia11rislrnrg, Pa. 

Sir: Your favor of the 17th inst., addressed to the Aittorney 
General, is at hand. You ask to be advised whether ·the appropri
ation of $970,000 lo the Department of Health, which the Governor 
reduced to $920,000, Is the total amount of that appropriation, or 
w:hether there is, in addition to that sum, the further appropriation 
of the unexpended balance of the appropriation made to the De
partment of Heaith, for the same purposes, for the two years ending 
May 31st, 1915. 

'l'he item to which you 1·efer is found 011 page 69 of Avvroptfation 
Acts of 1915 and is as follows: 

"For the payment of the cost of diphtheria antitoxin, 
• and other products for free distribution for the poor; 

for the employment of such special and assistant engi
neers, stream and sanitary inspectors, and such other 
employes as may be necessary; for the fees and neces
sary traveling expenses of the county medical in
spectors and rural health officers ; for the necessary 
traveling expenses of the Commissioner of Health, his 
assistants, and other employes; for the maintenance of 
the Bureau of Vital and Morbidity Statistics; for the 
maintenance of laboratories and experimental station; 
for educational work and for the payment of all other 
necessary expenses of the Department of Health in 
supervising epidemics of diseases and in protecting the 
public health, two years, the sum of nine hundred and 
seventy thousand dollars ( $970,000), and iln addition 
thereto, any balance remaining unexpended of the ap
propriation made to the Departrnent of Health for the 
same purposes for the two years endin.g May thirty-first, 
one thousand nine hund1'ed and fifteen, by the provi-

. sions of the General Appropriation Act, approved July 
sixteenth, one thousand nine hundred and thirteen." 

The Governor, after quoting this paragraph in full, sairl: 

.. "This item is approved in the sum of $920,000. I 
· withhold my approval from the remainder of said item.;' 

An examination of the vetoes and partial vetoes by the Governor 
sh~ws that :the word "item" as used by him refers to the money item, 
expressed by the definite figures in the various appropriations vetoed 
either in whole or in part. -
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The Legislature appropriated the sum of $970,000, in lrnlk, for the 
purposes mentioned in the paragraph above quoted, and, in addition 
thereto appropriated the unexpended balance from the appropri
a1tion made to the Depal'lment of Health for the two preceding 
years. ·The veto of the Gove1mor indicates plainly that be intended 
to 1reduce the item of $970,000 by cutting therefrom the sum of 
$50,000. There is nothing in the language to indicate tha·t be in
tended to cut off the indefinite amount of the unexpended balance 
which was also appropria'ted to the Department of Health by that 
paragraph. 

I am, therefore, of opinion and so advise you, that the foregoing 
pa:rngraph in the appropriation bill carries not only the $920;000 
but also "any balance remaining unexpended of the appropriation 
made to the Department of Health for the same purposes for the 
two years ending Ma~' thirty-first, one 1thousand nine hundred and 
fifteen, by the provisions of the General Appropriatidn Ad, approved 
July sixteen1th, one thousand nine hundred and thirteen." 

Very truly yours, 

WILLIAM M. HARGEST. 
Depitty A tfxJ1rrliey General. 

IN RE MERCANTILE LICENSE TAX. 

A piano dealer living in Maryland, b.auling painos into this State and selling tl1l'm 
here is engaged in interstate commerce and is not liable to pay the mercantile license 
tax imposed by the Act of May 2, 1889, P. L. 194. 

Office of the Attorney General, 
Harrisburg, Pa ., December 7, 1916. 

Hon. A. '"· Powell, Auditor General, Harrisburg, Pa. 

Sir: Thiio; Deµartment is in receipt of your letter enclosing com
munication of vV . . F. Skinner, Treasurer of Franklin County, asking 
whether a piano dealer is liable for a mercantile license tax. 

I understaP:d ·the facts to be as follows: 
A piano dealer living in Hagersfown, Maryland, hauls pianos in 

a wagon into Franklin County, Pennsylvania, in the neighborhood 
of Waynesboro ; leaves the instruments at the homes of people on 
approval two or three weeks, and later on effects a sale. He l1as no 
place of business and does not selJ directly from the wagon. After 
hauling the piano from Maryland into Pennsylvania he leaves H, 
for a stated period, on approval, in the house of the subsequent pur-
chaser. ' 
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Your inquiry involves the question as to whether or not he is en
gaged in interstate commerce, and whether a mercantile license lax 
upon this business would be the imposi'tion of a tax upon inter
state commerce. 

It is settled that the Slate has no power to impose the tax upon 
interstate commerce, but just wha.t fact constitutes a tax upon such 
comm.eree is not always easy of determination. 

The purpose of the tax is immateiial if it be a burden upon 
interstate commerce. 

In the case of Kirkrneyer vs. State of Kct.nsas, 236 U. S. 568; ii9 L. 
Ed. "121, a llqu0-r dealer living in Leavenworth, Kausas, wh~re ·the 
sa~e 9f liquor was prohibited, maintained an office and warehouse in 
a i;;m.all town on the Missouri side of the Missouri river, connected 
by a bridge with Leavenworth. He filled orders for liquors from 
Kansas ·customers by deliveries from such warehouse in his own 
horse-drawn wagon. He was arrested for carrying on an illeg·al 
liquor t1'.ade in Leavenworth, but the Supreme Court of the United 
States beld that his business was ilr1 eir·state crnnmerce and pro
tected from State interference. 

In the_ case of Rossi, vs. Com11rn111cealth of Pennsylvan£a_. 238 U. S. 
62j 59 L. Ed. 1201,Rossi, a resident of Ohio, t·ook orders for liquors 
in Lawrence County, Pa., and delivered the liquor from his residence 

. .in ,Ohio to the purchaser in Pennsylvania. Mr. Justice Pitney, in 
delivering the opinion of the Court, said: 

"Thus the sale was negotiated in Pennsylvania, but 
contemplated and required for its fulfilment a trans
action "ill interstate commerce, which afterwards took 
place, with the resulting delivery in Pennsylvania." 

In the Rossi case the orders were taken · before the interstate 
shipments were m~de, but in the matter WI? are now considering the 
interstate part of the transaction occur before the sale. I think this 
makes no difference in principle. The piano was in Maryland and 
to effeci~ it!'l sale in Pennsylvania required it to be brought from one 
state to the other. Therefore, the sale involved interstate trans
portation. 

There can be no doubt that a mercantile license fax is imposed 
upoh the business which a merchant does. The Act of May 2, 188!), 
P. L. '194, authorizing this tax provides that 

·, "Each retail vender of or retail dealer in goods, wares 
and merchandise, shall pay an annual mercantile li
cense tax of two do1lars and all persons so engaged shall 
pay one i:pill aqditional on each dollar of the whole vol
ume, gross, of business transacted annually." 
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'l'his tax, therefore, is upon the business, and if the business in 
question was inforsfa te commerce,' the tax is directly upon it. 

I am therefore of opinion and so advise you, that such business 
is not liable for a mercantile license tax. 

Very truly yowrs, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

lN H.E AMA'l'EUR THEATlUCAL :::lUClHl'X LIABLB 'l'O LlCBNSE '.1.'AX. 

A society, incorporated as a first class corporation, and devoted to amateur thea
trical performances for which au admittance fee is charged, although the society is 
uut incorporated for profit is liable for the State liceuse tax of $500 us required by 
the Act uf May 20, 1913, P. L. :.l::!U. 

UJhce ul the A! tomey General, 
.l:larri::;burg, l'a. December UJ, l!H6. 

Hun. A. W. 1'owell, Aullitur Genetal, .l:lanistmrg, l'a. 

Sit: l have just exainined the nH~lllu 1·antluw uf opinion given you 
uy tlie solicitor for the City '1'reaSU1'·01' 0£ l'hiladelvhia, re,ative to the 
liability of the !::Hage i::luciety 0£ J:>hiladelJJhia, operating the Liitle 
Theatre, iu tliat City, for a license tax of Five Hundred Dollars, for 
the year Ullfi, under -the Acl of May :W, 1913, l'. L. 229, and regret 
io advise that I must dissent therefrom. 

Exewvtion is claimed by the 8ociety under the 22nd Section of 
the Act, which provides: 

"This Act shall not apply to any exhibition or per
formance given by any agricultural or zoological so
cieties, duly chartered under the laws of this Com
monwealth, or any exhibition of the products of art 
or handicraft given by any society or association hav
ing charge 0£ the same; nor shall it apply to any single 
ut occasional exhibition, performance, or contest given 
by any church or charital.>le association, society, public 
ut vrivate schools, or any institution of learning." 

'l'be fact:; avvear to UC that tlie i::luciety is a COlllJOration of the 
Ur::;t da::::s (i. e. uut for pruiit ), urganiz·ed unde1· tlie laws of thi.s 
l'uwmouwealtli, thal !lie ol1ject or lhe Society is to JJromote the study 
uf tlie dmma and art of stage-ci·aJ't uy amateur actors, who do n()t 
receive any salary for U1eir service:s. 

It appears, howeve1·, that tlie Socie!y has quite an extended p;ro
gram for the >theatrical season, which it advertises through the usual 
ehanuels, publishes a scale of prices for admission tickets and sells 
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them, much the same as the usual commercial theatre. It is said 
that the . income derived from the sale of tickets is used to defray 
the expenses of operating the theatre and that no profit is derived 
th~refrom. 

It is a well known rule of construction that exemptions or ex· 
ceptions ·are to be strictly construed. Taxation is the rule ancl ex
emption is the exception. 

By the 22nd Section of the Act above quoted, there are three 
gene'ral classes of exemptions or exceptions. 

The Act does not apply to : 

1st. "Any exhibition or performance given by any 
agricultural or zoological societies chartered under the 
laws of this Commonwealth. 

The performances at the Little Theatre do not come within this 
class. 

2nd. "Any exhibition or the products of art or handi
craft given by any society or association having charge 
of the same." 

The performances at the Little Theatre do not come within this 
cl as~ 

It follows, therefore, that in order to be exempted from the pay
ment of the license tax under the Act, the performances at the Little 
Theatre must come within the remaining provision of the Section 
that it shall not apply to 

"Any single or occasional exhibition, performance, or 
contest given by any church or charitable association, 
society, public or private schools, or any institution of 
learning." 

While the character of the State Society of Philadelphia, is such 
as is perhaps contemplafod by the language of the Section just quoted. 
It cannot be said witli any degree of reasonableness t:bat this so
ciety which arranges as it does, a theatrical p•r·ogram for an entire 
season, and advertises the same through the usual channels by 
pamphlets or l·eaflets and through paid advertisements in the news
papers offering for sale and in fact selling admission tickets at the 
usual prices for plays produced, with more or less regularHy, through
out the theatrical season, . is a society which gives a ''single or 
·occasional" performance, which the Legisla·tnre, in making the pro
vision, intended to exempt. 

It may be that an organization, such as the one in question, which 
does no;t derive profit from its operations, ought to be exempted 
.from the payment of the tax, but that is a matter for legislative con-



186 OPINIONS OF THE ATTORNEY GENERAL. Off. Doe. 

sideration. The question of profit or no profit is not the test. The 
exemption applies only to "any s ingle or occasional" exhibition, 
performance, etc. 

It follows that the Stage Society, of Philadelphia, operating the 
Little 'l'hea lre, is liable for the t:ix, and you are so advised . 

Very truly yours, 

JOSEPH L. KU~, 
Deputy Attorney General .. 
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OPINIONS 'I'O THE STATE TREASURER. 

CUS'l'ODY AND MANAGEMENT OE' THE STA'l'E WORKMEJ\ .. S I..\'SUR
ANCE FUND. 

The Auditor General is not required to countersign receipts given by the State 
Treasurer for payments made to the latter on account of the State Workmen's In
surance Fund. 

The moneys paid into the fund are not State funds and the warrants issued by 
the State Treasurer thereon need not be countersigned by the Auditor Gener~!. 
'.rhe Act of June 2, 1915, P. L . 762, is intended to provide a complete system for the 
,_iayment of moneys out of the fund. 

Approval of a banking institution as " State depository by the Boa rd of R evenue 
Commissioners and the Banking Commissioner is sufficient to justify the deposit 
therein of moneys for the State ·workmen's Insurance Fund. Such tleposit .should 
be made in the ·name of, and the bond required should be made to run to the " State 
Treasurer, Custodian of Sta te Workmen's Insurance Iruud" and .· not to the Com
monwealth. 

Office of the Attorney General, 
Harrisburg, Pa., December 9, UH;J. 

Hon. Robert K. Youug, Sfale 'l'reasilrer, Harrisburg, Pa. 

S~t: Your favor of the 4th inst., requesting an oviniou ut this 
Department as to the ruethod of depositing auu uisbursing the State 
Workmen's Insurance Fund, is at hand. 

'l'his Fun.d· is created by and is 'to be administered under 1he pro
visions of the Act of June 2, !915, P. L. 762. 

This Act provides in Section 4, as follows.: 

"The State Treasurer shall be the custodian of the 
Fund; and all disbursements therefrom shall be paid 
by him, upon vouchers authorized by the Board a~d 
signed by any two members thereof, except as herem
after provided in sections twenty-two and twenty-three. 
He may deposit any portion 'thereof not needed for 
immediate use as other State funds are lawfully de
posited, and the interest thereon shall be collected by 
him and placed to the credit of the Fund." 

Section 11 provides, inter alia: 

"If at the expiration of any . year there shall be a 
balance remaining, after deducting such disbursements , 
the unearned . premiums on undetermined risks, and the 
percentage of premiums p~id or paya?Ie t~ create ~r 
maintain ~he surplus provided in sect10n nine of this 
act, and aft¢r lilettiµ~ aside a11 adequate reserv!."l, so 

n~sn 
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much of the balance as the Board may determine to 
be safely distributable shall be distributed among the 
subscribers in proportion to the premiums paid by them, 
etc." 

Section 12 provides, inter alia: 

"The Board may invest any of the surplus or reserve 
belonging to the Fund in such securities and invest
ments as are authorized for investment by saving~ banks 
... * ~- The State Treasurer shall pay all vouchers drawn 
on ' the Fund for the making of such investments, when 
signed by two members of the Board, upon delivery of 
such securities or evidences of indebtedness to him, 
when there is attached to such vouchers a certified copy 
of the resolution of the Board authorizing the invest
ment. The said Board may, upon like r.esolution, sell 
any of such securities." 

Section 17 provides: 

"All premiums shall be payable to the State Treas
urer, who shall issue an appropriate receipt therefor; 
and Slich receipt, together with the certificate of the 
.Boanl specified in section sixteen hereof, shall be the 
evidence that the avplicant has become a subscriber to 
the Fund and is insm·ed therein." 

Section IS, among othet· t bi ngs , provilles J'ot· a refund to the sub
:;miuer of tl.Le premium paill h,r such s11bscriber. 

Section 23 provides among ulh er ti.tings: 

"1'hat the Board shall * * ~· issue such warrant or 
warrants as may be necessary to pay the sums therein 
agreed upon. Such warrant or warrants shall be sig11ed 
by a member of the said Board, or an agent appointed 
by the said Board for this purpose." 

urnl provides als•o that when an award is made, 

"the State ·workmen's Insurance Board shall, from time 
to time, until such award is modified, reversed, or ter
minated, issue such warrant or \varrants as may be nec
essary to pay the sums therein lawfully awa.rded 
against the said Fund. Snch warrant or warrants shall 
be signed by a member of the State Workmen's Insur
ance Board, or by an agent appointed by the Board for 
that purpose, etc." 

~edion 24 prnvides in part: 

"All pa~·ments to employes, dependents of deceased 
emplo.Yes, physicians, attorneys, iin-estigators, and 
others entitled to be paid out of the Fund, shall be made 
by the State Treasurer, on a warrant of the Board as 
aforelilaid." ·· 
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(1) Your first question is whethel' the receipts issued by the 
State Treasurer for payments made to him for the use of the Fund, 
should be countersigned by the Auditor General. 

The Act of June 2, 1915, P. L. 7G2, lJl'Oviding for the creation 
and administr-ation of the State Tnsurance Fund, is one of seven 
acts intended to constitute a <:omplete system to carry info effeet 
Workmen's Compensation in Pennsylvania. 

It is a familiar rule that while repeals by implication are not 
favored, such principle is relaxed where it is apparent that the later 
act is -intended to cover the who~e subject matter and to constitute 
in itself a separate and distinct scheme. 

Se<rtion 17, har·etofore quoted, provides that the State 'l'reasurer 
---"shall issue an appropriate receipt'' for the premiums, which re-

ceipt; t@gether with the certificate of the Board, shall be evidence that 
the applicant has become a subscriber to the Fund. There is nothing 
in the Act which requires the Auditor General to countersign such 
receipt. 

Section 8 of tLe Act of Ap1il 10, lS4!l, P. L. G'14, vrovides in 
part: 

"That no receipt for money paid into the State 'rreas
ury shall be good or available in law unless counter
signed by the auditor general, to whom all receipts for 
money paid into the treasury shall be presented." 

The language of the Act of 1915 apparell'tly conflicts with tl1·e 
language of the Act of 1849. 

In Commonweal/Jh vs. PmceU, 2W Pa. n4, it has been determined 
that there is nothing in the Consht11tion to prevent the Legislature 
from providing a new or different system for the payment and dis
bursement of State funds. 

Therefore, answering your first inquiry, ram of the opinion that 
even assuming the Wo!rkmen's Insurance Fund was State money 
and went into the State Treasury, the Auditor General is not re
quired to countersign the recei_pts given by the State Treasurer, under 
the Act of April 10, 1849, for payments made to the latter for the 
State Workmen's Insurance Fund . . 

· (2) Youir second in<J.uir,v is whether the Acts of May 29, 1891, 
P. L. 132, and April 29, 1909, P. L. 281, are applicable to payments 
made t'rom the State Insurance Fund. 

The first Act of 1891 provides in part: 

l'Thq..t fro:ni and after the passage of this act all war
rant~ tor the p~y~nent of appropriations of moneys f~·om 
the State Treas'u.r~ t)lat are not drawi;i. by the Auditor 
qener'~ tn pursuance of in~ prnvisious of the Act" of 
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March 30 1811 "shall be presented to the 'Auditor Gen
eral to b~ charged and countersigned by him before the 
same shall be paid by the State 'l'reasurer, ete." 

'l'he Act of 190!.J provides: 

"That every warrant drawn by the Auditor General 
upon the State Treasurer shall be transmitted by the 
Auditor General to the State Treasurer, who shall, there
upon, make payment to the person, persons, firm, or cor
poration named as payee or payees in the warrant; and 
said warrant shall be retained by the State Treasurer, 
to be filed by him as a voucher in the office of the Aud
itor General. And every warrant drawn by any other · 
officer of the Commonwealth, who now is, or may here
after be, by law, authorized to ·draw warrants upon 
the State Treasurer, shall first be transmitted to the 
Auditor General, for his counter signature; and shall 
thereafter be paid by the State Treasurer, in the same 
manner as hereinbefore prescriped iu the case of war
rants drawn by the Auditor General." 

This inquiry inv~lves a considelration of I lie d1aracter of the 
State Workmen's Insmance Fund. Does the Fund constitute State 
moneys; is it deposited in tbe State Treasury? '.l'he Fund is calJed 
the State Workmen's Insurance Fund; it is ('1eated by the premiums 
paid by those who become subscribers to it. This Fund is no•t :i pay
ment made to the State in satisfaction of any debt or obligation 
llue to the State; it is a Fund created through the ma~hinery pro
vided by the State for the purpose of enabling the State to further 
the efficient administra-tion of Workmen's Compensation. No part of 
ihe Fund belongs to the State. In Sectfon II it is provided that at 
the expiration of any yea;r after 'the Fund has been administered 
and all necessary payments made and the surplus set aside-

"so much of the balance as the Board may determine 
to be safely distributable shall be distributed among the 
subscribers in proportion to the premiums paid by 
them." 

and in Section 18 there is a similar provision for the return of the 
excess premium to the subscriber. 

The State 'l'reasurer is designMed, in Section 4, as '·the custodian 
of the Fund." In Section 12 he is designated as tl1e "custouian" 
of the securities purchased by the money in the Fund. The Act of 
Assembly no where rr·equires the money to be deposited in the Stale 
'J'reasury. 

Answering your second inquiry, I am of opinion tltat the funds 
c;:mnot be ronsidered as (Jepoi;ited in the State Treasury, and there· 
fore the Act of 1891 relating to the appropriations of moneys from 

tile Stflte Tn~f!sµry, ~~e~ nPt apply, Jtncl. t!J.M tp~ f\.pt of 4prp ~~' 
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1909, refers to warrants drawn by the Auditor General or by other 
officer of the Commonwealth upon StaJte funds, and that the Act of 
1915, is intended to prescribe an exclusive scheme or system in it
self for the payment of mon-eys out of the Fund, and therefore, the 
Act of .1909, does not refer to payments out of the Workmen's Com
pensation Fund. 

(3) You also ask to be advised whether the Act of February 17, 
1906, P. L. 45, applies to the administration of this Fund. 

Section 4, of the Act of 1915, provides that the State Treasurer 

'"may deposit any portion . thereof not needed for im-
. mediate use as other State funds are lawfully deposited, 
and the interest thereon shall be collected by him and 
placed to the credit of the Fund." 

This direction seems to be clear. State funds are deposited under 
•the provisions of the Act of February 17, 1906, P. L. 45, and there
fore, I am of opinion that in so far as its provisions are not in 
conflict with any of the provisions of the Act of 1915, the deposit 
of the State Workmen's Insurance Fund is governed by the Act of 
1906. . 

I also advise you that when the Board of Revenue Commissioners 
and the Banking Commissioner have approved a banking institu
tion as a State depository, such approval is sufficient to justify the 
deposit of the State Workmen's Insurance Fund therein without 
any special approval by the said officers for that purpose. 

I also advise you that the bond shff\Ild not run to the Common
wealth, but should run to the "State Treasurer, Custodian of the 
State Workmen's Insurance Fund," and that the Fund should not 
be deposited to the credit of the Commonwealth, but to. the credit 
of the •''State Treasurer, Custodian of State Workmen's Insurance 
Fund." 

Answering your inquiry as fo whether the money ·belonging to this 
Fund ·is to be taken into account in keeping within the maximum 
deposit · as fixed by Section 4, of the A!Ct of 1906, I have to advise 
you that Section 4 of that Act re1ates to State moneys only, and 
that the money belonging to this Fund should not be taken into 
consideration in ftxing the maximum deposit of State funds. 

You also ask to be advised as to whether this Fund must be de
p~sited in one of the six active depositories, as provided by Section 
8 'of the Acit of 1906. ·That Section provides that 

· "The Revenue Commissioners and the Banking Com
missioner, or a majority of them, shall designate two 
banks or trust companies :i,n Dauphin County, t"o 
banks or trust companies in Philadelphia County, aml 
two banks ()r trufiit compapi~!i in Alle~}len;v Cpµut,v., in 

i~-fl-rnir 
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be known as active depositories, in which shall be de· 
posited a sufficient amount of the daily receipts of the 
State Treasury to transact the current business of the 
Common wealth." 

Tl.tis plainly refers to the moneys belonging to the State which go 
into 1he State 'l'reasury, and in my opinion it vrnuld not control the de
posit of the State in 'Vorkmen's Insurance Fund, that is to say, 
that banks which have been selected as Staie depositories under the 
provisions of the Act of February 17, 1906, may be used as the 
active depository for the State Workmen's Insurance Fund and that 
such Fund is not limited to the active depositories as provided by 
Section 8 of said Act. 

I herewith submit to you a form of the bond to be given you as 
custodian of the State Workmen's Insurance Fund. 

Very truly yours, 

WILLIAM M. HAHGES'l', 
Deputy Attorney General. 

INSURANCE OF EMPLOYES O"F' "GOVERNMEN'l'AL AGliJNC:lES" CRE
A'l'ED BY THE S'l'A'l'E. 

'l'h•· \Vorkn11rn's Cu1111wnsat ion A1·t of lt)l[i (li s ti11g11isl1L·s lwl w1:1·u the Common
w1·a ltli pn1111 ,r :11111 "g111·1· 1·1J mcutal ag1·m·i1·s created b.v it" :rn o:inplnyPrs of labor. 

'l'hc 11rovision in the General A1111rnpriation c\.ct making U[Jpropriation to the 
Nitti•· lnsurauee l<'uml tu cover compe 11 sation cla inrn of cmployes of the Co~mon-
11·cmlth docs not provide for the insurance of cmploy(•s of "governmental agencies" 
havin g th e pow•·r of emplo.vmcnt a ll<l 1lisclt arg1~ of subordinates. Such agencies are 
bouml to insure their ow11 cmployc:,; a111l to pay for the same out of their ordinary 
n·e .. ipts or appropriations. 

Office of the Attorney General, 
Harrisburg, Pa., December 9, ~Ul5. 

Houorable Robert K. Young, Chairman, State Workmen's Insurance 
Board, Harrisburg, Pa. 

Sir: I have your favor of the 2nd inst. requesting an opinion 
as to whethm "under the State Workmen's Compensation Act of 
1915, agencies of the State government which receive separate appl'O· 
priations and have the power of employment and discharge of 
subordina ! es (such, for· instance, as Boards or Commissions managing 
Hospitals for the Insane and similflr institutions) are bound unde~ 
the proviaions nf fmid act to imqne thoh• ernployes, or wbeth~r sue}\ 
emplo,v6$ are t'.~ pe imn1red uu~J~r aaiq act a~ emplPY~li Qf tll~ C1nu· 
mPP:wfm ,,~,'f 
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Section 305 of the Workmen's Compensation Act of June 2, 
1915, P. L. 736, provides, inter alia, as follows: 

"Ev~ry er;iplo'!/er liable under this act to pay com
pensation shall msure the payment of compensation in 
the State Workmen's Insurance Fund, or in any insur
ance company, or mutual association or company, au
thorized to insure such liability in this Commonwealth, 
unless such employer shall be exemptecl by the Bureau 
from such insurance." 

Section 103 of said Act defines the word "employer" as foTiuws: 

"The term 'employer' as used in this act is declared 
to be synonymous with master, and to include natural 
persons, partnerships, jqint-stock companies, corpora
tions for profit, corporations not for profit, municipal 
corporations, the Commonwealth, and all governrnent{Ll 
agencies createcl by it." 

A clear distinction is recugnizell in this definition betweeu tile 
Commonwealth and governmental ageneies created by the Common 
wealth. The ad treats such governmental agencies as separate em
ployers not included in, or· embraced nuder, the term, Comlllon
wealth. 'l'he same distinction is maintained with regard to employes 
of governmental agencies of 11-he Commonwealth. 

lu !-lectiou 302 (a) of the Act i·t is provided: 

"It shall not be lawful for any officer or agent of this 
Commonwealth, or for any county, city, borough or 
township therein, or for any officer or agent thereof, or 
for any other governmental authority created by the 
laws of this Commonwealth, to give such notice of 
rejection of the provisions of this article to any employe 
of the State or of such governrne-ntal agency." 

thus recognizing the existence of employes of governmental ageneies 
separate and distinct from employes of the Commonwealth itself, 
and of any county, city, borough or township of the Commonwealth. 

In -the General Appropriation Act of 1915 (Appropriation Act 
rmge 64) there is the following a ppiropria t ion : 

"To the State Workmen's Insurance Fund to pay 
compensation for injury to, or death of, employes of 
the Commonwealth, under the Workmen's Compensation 
Act of one thousand nine hundred and fifteen, the sum 
of fifteen thousand dollars." 

It will be noted that this appropriation• is limited strictly to com
pensation for injuries to, or death of, employes of Jhe Commonwealth, 
and that uo provision is made that it or any part of it shall be used 
to pay compeniatlon fo1~ injurieii to, or deatb Pf1 ~mployei of iOV• 

ernmental qencit# P.f t4~ CP.~opwealtb, 
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As the same Legislature which. made this appropriation enacted 
the Wm·kmen's Compensat,ion Act, and was fully conversant with 
the definition of the word "employer" contafi1ed in it, and the rnri 
ous persons and authorities affected thereby, it is reasonable to infer 
that in making the appropriation above referred to (a sum not more 
than enough to pay for the compensation of the employes proper of 
·the Commonwealth, as distinct :f.kom those connected with its vari
ous agencies under separate management and control) the Legi~

lature intended that the employes of such agencies or institutions 
should be separately insured by those employing them and in charge 
of their direction and control out of th'e funds belonging to, or 
appropriated to, them. · 

I beg fo advise you, therefore, that the appropriation of $15,000.00 
to the State 'Vorkmen's Insurance Fund to pay compensation for 
injuries :to, or death of, employes of the Commonwealth is limlted 
to employes proper on the pay-roll of the Commonwealth and its 
Departments, and does not include employe.<> of governmental agen
des of tile State which receive separate appropriations, and have the 
power of employment and discharge of subordinates. Under <the Act 
they are bound to insure t·beir own employes and to pay for the same 
from their ordinary receipts or out of the funds appropriated for 
their maintenance. 

Very truly yours, 

WILLIAM ·n. KELLEH, 
F i rst Dcp11ty A f.fonicy Gencml. 

IN RE ADVANCES 'l'O HEADS OF DEPARTMENTS. 

'l'he State '1'1'casurer is justified iu accepting from the head of a - department. 
wl1c11 a requisition is made to him for an advancement, a certificate of . the-- amount 
which has been expended by that department out of former advm1cements, althol.{gh 
vouchers for such expenditures may not at that time hm·e been audited. The State ' 
'l'reasurer may treat such certificate as a sufficient assurance of the proper expendi
tures of moneys advanced. 

Office of the Aitorney General , 
Harrisburg, Pa., March 8, 1916. 

Hon. R. K. Young, State ·Treasurer, Harrisburg, Pa. 

Sir: J lwg to nrknowlerlge )"Olll' communication of the 17th ult., 
in whieb yot1 IHrer:t my attention to the Act of June 2, 1915, P. I,. 
76, and particulady to that part t4~r~qf wl.lich p19yjqe~ flS f?ll9~~;!., cl 
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"That the advancement shall never in any case ex.
teed the amount of the bond of the officer or individual 
having control of the disbursements from the funds so 
advanced." 
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I have; as you are aware, given this matter much consideration, 
both personally and i.n consultation with yourself, the Auditor Gen
e~al and' the Commissioners of Highways and Health. 

'l'he 'object of this Act is the protectfon of 1.he Commonwealth 
against loss th1~ough default of its offilcials, and it can be fairly as
sumed that the Legislature had in mind the operations of the several 
Departments of the Commonwealth and did not intend to hinder or· 
obstruct them in the transaction of their business. l assume that 
the only two Departments which would be seriously affected by litera] 
construction of 1.his Act would be Highways and Health, in the con
duct of which large amoun1s of money are involved and in which it 
would be impr;teticable for their 1respective Commissioners to pro
duce to you at the time of their respective requisitions, vouchers for 
all moneys which they had previously expended. 

In the usual course of business, some of ·these items would be in 
the hands of 1he Executive Controller, some in the hands of the 
Governor) and some with the Auditor General, and whilst the moneys. 
had been expended, these expendituires :bad not been duly vouched. 

I am, therefore, of opinion, and so advise you, that you will be 
justified to accept from the head of a Departm:ent, when a requisi
tion is made to you for an advancement, a certificate from him of the 
amount which he has expended out of former advancements, although 
the vouchers fo.r such expe;nditures may not at thrut time :have been 
audited, and that you can treat such ceritificate as a suffident as
surance of the proper . expenditures of moneys advanced and to 
regulate your further advances by the amount which he so certifi~s to 
you has been expended . 

. I repea1t the assumption that the object of the Act of June 2, 
19l5, was for the protection of the Commonwealth against default of 
its officials. It was not intended to hinder or obstruct the -business 
of these Depadments and the difficulty of strict application to such 
Departments as Health and Highways could not have been fully 
appreciated. 

The object being protection, I am of the opinion that a bond of 
$100,000,00 firom the Commissioner of Health and from the Com
missioner of .Highw.ays, would be sufficient security for the Common
wealth, and that you would be justified to advance to the hea.ds of 
these Departments reasonable sums in excess of that amount should 
there appear to be an exig~ncy, or reasonable necessity for sncb 
a'dvance. 
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I again express the thought that all moneys of the Commonwealth 
with the exception of probably petty cash, should be kept in the 
State Treasurv and that all disbursements should be made directly 
tbe1·eout upo:d° ,~ouc:hers from the several Departments. We have 
the anomalous condition of a banking· department in each State 
Department, for which there is just about as much reason as ·there 
would be for the foreman of each Department of a large manufac
turing establishment paying the bills, etc., of thait department out of 
the moneys nnder his cont1·ol, instead of payment by the treasnrer 
of the corporation, as is universally done. 

If I have not fully answered your request, please command me 
further. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

GRATUITY TO MRS. E. L. DRAKE. 
The State Treasurer may pay to the administratrix of Mrs. E. L. Drake the 

amount of the gratuity which has accrued at her death, under provision of Act of 
April 8, 1873, P. L . ()57. 

Office of the Attorney General, 
Harrisburg, Pa., July 12, 1916. 

Mr. 'l'homas A. Cric:hton, Cashier, Treasury Department, Harris
burg, Pa. 

Dear Sir : This department is in 1receipt of your letter of recent 
date relative to the claim of the administratrix of the estate of Mrs. 
E. L. Drake~ deceased. 

The question involved a1rises under ·the act of April 8, 1873, P. L. 
557, entitled "An act to grant an annuity for the relief of E. L. Drake 
and wife." 

It is interesting· to note 1hat the bounty was given to Drake aP
stated in the preamble to the act, because he had discovered "large 
quantities of petrolenm" in the State, which discovery had "greatly 
stimulaterl vm•iom; industries" and had also "added directly to the 
revenues of the Cmnmonwealth more than one million dollars" etc. 

d th 1t D · 1 . "' - 1· t . ' ' an a rn ;:e wns m rnc 1gen - cn·cnmstances and helpless from 
disease," etc. 
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Sec. 1, of the act provided for an annuity cf fifteen hundred dol-
lars to E. L. Drake for and during the term of his natural life, and 

"-from and after the death of said Drake, in case his 
wife shall survive him, a sum of fifteen hundred dollars 
per annum shall be paid to her so long as slte shall re-
main his widow." 

By Section 2, of the act, State Treasurer was directed to pay 

''-in equal semi-annual payments, the above mentioned 
sum. '.l'he filst semi-annual payment to be made on tlte 
thhtieth day of May, Anno Domini one thousand e~ght 
hundred and seventy-three." 

You advise ·that E. L Drake died some years ago and that his 
widow had been drawing "the annuity" since. Yuu further· addse the 
widow died on May 17, 1916 and inasmuch as a semi-annual pay
ment would not have been payab:e until May :JO, you ask to be ad
vised, whether the amount of the gratuity aecl'ued at the date cf the 
dea:th of Mrs. Drake, may be paid to her adminishatrix. 

Without entering into a lengthy discussion. qf the distinction be
tween a technical annuity and a direction to pay, as a gratuity, a 
certain annual sum, it is sufficient to say that the bounty created 
by the act of 1873 does not constitute such annuity notwithstand
ing it is so designated in the statute. 'l'he law in this state is well 
settled that annual sums given as gratuities, may be apportioned, 
see Bayard's Estate 7 D. R. 279; Power's Estate 10 D. R. 165; Kem
ble's Estate 12 D. R. 231 and Warley's Estate 22 D. R. 790. While 
these cases all concerned the apportionability of annual gratuitous 
sums given by wills, the reasoning of the couiits applies with equal 
force to the interpretation of the acts of April 8, 1873, and the act 
of 1915 above referred to. 

The express purpose of the legislation was to provide for the main
tenance and support of the beneficiaries. It bas been held in New 
Jersey, that even where an annuity was created by a deed (in which 
case the rule as to non-appO'rtionability would peculiarly apply) 
nevertheless, as the manifest purpose of the obligation was to fur
nish support to the annuitant, an apportionment would be decreed 
irrespective of the age or relation of the annuitant to the guarantor. 
In re Lackawanna Iron and Coal Company 37, N. J. Eq. Cas. 26. 

These departures from the old common Jaw £ule of non-apportiona
bilHy of annuities, a rule which has not always been properly under
stood and, therefore, frequently misapplied, have been dictated by 
considerations of justice and humanity which the Commonwealth 
may well follow. Even in England, where the old rule originated, a.:;: 
did all our common law, it was eventually regarded as so opposed to 
modern ideas of right and justice, that it was abolished by legisla
tive enactment. See cases cited. 
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You are respectf:ully advised, that you may lawfully pay to the 
adminii:;;tratrix of the estate of the widow of E. L. Drake, ·the amount 
of the gratuity which had accrued at the date of her death. 

Very truly yours, 

JOSEPH L. KUN, 
Depu,ty Attorney General. 

IN RE DEPOSIT OF SECURITIES BY INSURANCE COMPANIES. 

1. Under the Act of June l, l9ll, P. L. 602, the State Treasurer should rei;eive 
from the Insurance Commissioner the securities referred to in the act, ·keep them 
Rafe and return them to the ownc1· upon a pro11cr certificate from the Insrtrancc 
(. '.ommissioner. 

~. The State Treasurer has no power to return such securities to the Insur
ance Commissioner to. be by him delivered to the company owning . the same, but 
such return should be made direct by the State Treasurer to the proper company. 

3. When a: company proposes to substitute securities, it is the duty of the 
Insurance Commissioner to determine their value, and a written. :Statement f1~oin the 
Commissioner certifying that the securities to be 8ubstituted are equal in value to 
those sought to be withdrawn, is a sufficient warrant for the State Treasurer to 
return the securities requested. 

4. When a company desires to have all of its securities returned, the State 
Treasurer should make such return only upon a certificate of the Insurance Com
missioner expressly stating that he is satisfied that the securities are subject to no 
liability and are not required to be longer held by any provision of law for the 
purpose of original deposit. 

., 

5. In the case of a foreign insurance company, the certificate should state that 
the company has ceased doing business in the Commonwealth and is under no 
cbligation to policy holders or other persons in this Commonwealth or in the United 
States for whose benefit such deposit was made. 

Office of the Attorney General, 
Harrisburg, Pa., November 29, 1916. 

Hon. R. K. Young, State Treasurer, Harrisburg, Pa. 

Sir: This departmen1t is in receipt of your communication of the 
14th inst. asking for a construction of the Act of .Tune 1, 1911, P. L. 
602, entitled: 

"An act autho.rizing insurance and surety companies 
to make a deposit of certain securities with the In
surance Commissioner, to enable them to do business 
in other States or with the United States Government; 
and requiring the State Treasurer to hold all deposits, 
so made, in the name of the Commonwealth." 

An examination of the law and departmental practice prior to the 
pass.age of the Act of 1911 will aid the proper disposition of the 
several questions raised by your inquiry. 
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By the Act of April 6, 1868, P. L. 65, a system was established 
whereby r.ompanies, incorporated in this State and desiring to do 
business in other states, could deposit securities with 1the Auditor 
General or other public officer'' in such amounts and for such pur
poses as the laws of those states, in which it was sought to do- busi
ness, required. It provided that if such officer was satisfied that the 
securities so deposited were worth the amount required, he should 
receive and hold the same or those given in exchange therefor, and, 
from time to time, certify to such other staites, the fact, that the 
company had made a deposit and that he was satisfied that the 
securities were worth the sum designa.'ted by the laws of such other 
states. Pr'Ovision was further made for the substitution of securi
ties and for their withdrawal when no liability remained against the 
company. I understand, the practice which obtained under the Act 
of 1868 was as follows: Originally, the Auditor General received 
and held in custody under the trusts imposed by the act, the securi
ties designated, and that he had the absolute adminstration of the 

•provisions of the statute. In 1873, upon the creation of the Insurance 
·DeP,artment, the .Auditor General discontinued the receipt and cus
tody of the securities, and all the powers and duties were assumed 
and ·discharged ·by the Insurance Commissioner, who not only received 
t:tre securities, ·but held them ~n custody and made return to the 
company when, in his judgment, it was entitled thereto. 

E1rom a comparison of the two Acts, it is apparent that the Legis
lature had the Act of 1868 in contemplation when it passed the Act 
of 1911. The language of the first section of both statutes is iden
tical, excepting for those changes which were t~he object of the sub
sequent legislation. It seems to have been the itrt!ent of the Act of 
1911 to enlarge the classes of corporations entitled to the benefits of 
the act; to sa:nC'tion the practice which bad obtained under the Act 
of 1868 by expressly providing that the Insurance Commissioner, in
!jtead of the Auditor General, should receive ttbe secUJrities and issue 
the certificates contemplated by the act. Of equal importance was 
the intent of the Legislature to change the law relating to the 
custody of the securities by providing that fhe State Treasurer, 
instead of the Insurance Commissioner, should act as the custodian 
of the securities, the section, inter alia, p:roviding: 

"The Insurance Commissioner, shall, upon receipt of 
any deposit made under this act, immediately place the 
same with the State Treasurer, whose duty it shall be 
to receive and hold the same, in the name of the Com
monwealth, in trust, for the purposes of this act and who 
shall at ail times, be responsible for their custody and 

' . " safe keepmg. 
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It fulluwH that the duties and responsibilities of tlle State Treas
urer, under the act, are eonfined to the receiving, saf~ keeping and 
proper Teturn of the securities placed in his custody by the Insurance 
Commissioner for the purposes of the statute. 

Yon further ask whether your practice of returning the securities 
to the Insurance Commissioner on his demand, to be -by him de
livered to the owning company instead of your returning them direct 
to such company is pemnissible and may be continued in view of the 
provision in Section 1 of the Act of 1911, that 

"A company making the deposit shall be entitled, from 
time to time, to demand and receive, from the State 
Treasurer, on written order of the Insurance Commis· 
sioner, a whole or any portion of any security so de
posited upon deposit with him in lieu thereof other 
securities of at least equal value." 

While departmental construction of doubtful language of a statute 
is entitled to great weight, (Endlich on Interpretation of Statutes, 
Par. 360), yet that usage is not conclusive, especially when it is of 
recent origin as in this case, since it could not have exis1ted pribr to 
1911. The act expressly provides, that the company shall be en
titled to demand and receive the securities "'from the State 'l'reas· 
nrer" on the written order of the Insurance Commissioner, and it is 
further provided in section two that the Insurance Commissioner inay 
nuihorize the State Treasurer to deliv\ er the securities not to the Com· 
missioner but 

"* * * to return to such company the whole or any 
portion of the securities of such company held by him 
in deposit." 

The State Treasurer is constituted the custodian not only for the 
benefit of those policy holders in states in which the depositing com· 
pany does business, but he is also custodian for the benefit of the 
eompnny making the deposit. It appea1rs, therefore( t1hat the Act 
not only eontemplates but indeed expressly provides that the State 
Treasurer shculd return the securities to the companies depositing 
them. 

You further nsk whether, .in the case of substitution, the State 
TreasureJ· ,iR bound to himself determine the value of the securities 
rroposed to be substituted or whether he may accept the written 
slatement of the Insurance Commfasioner as to such values. 

The act expressly provides that the Insurance Commissioner shall 
determine the value of the original securities. It being his duty to 
determine the value of such original securi,ties, it is obvious, in the 
a hsence of any provision to the contrary, that it is his duty also to 
determine the value of the secu1rities proposed to be substituted. 
Thir;; ron;;tl'lletion is r;;nhshmtinted hy another portion of Section 1 
of 1be Acl, which provides: 
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"And if such Insurance Commissioner is satisfied that 
such securities are worth the required amount, it shall 
be his duty to receiv:e the same or those given in ex
change therefor, as hereinafter provided aforesaid." 

203 

Section two of the act provides, inter alia that the Insurance Com
missioner may authorize ·the State Treasurer to return to the com
pany the whole or any portion of the/ securities of such company 
held by him on deposit. 

"* * if the Insurance Commissioner shall be satisfied 
that the security so asked to be returned is subject to 
no liability and not required to be longer held by any 
provision of law or for the purpose of the ori,qinal de
posit and that he may, in like manner, return, to the 
trustees or other representatives for the purpose of an 
Insurance Company of a foreign government, any de
posit by such company, if it shall appea1· that such com
pany has ceased to do business in this Commonwealth 
and is under no obligations to policyholders or other 
persons in this · Commonwealth or in the United States 
for whose benefit such deposit was made." 

Yim ask whether you mlly 1return the securities upon the certi
ficate of the Insurance Commissioner that one of the oonditions men
tioned above exists with reference to a particular company or whether 
all the above enumerated requirements must affirmatively appear. 
W·hen it is desired to withdraw all the securities, the Commissioner 
should certify that he is 

"Satisfied that the securities are subject to no liability 
and are not required to be longer held by any provision 
of law or for the purpose of the original deposit." 

In the case of foreign insurance comp.anies, the certificate of the 
Insurance Commissioner should state th.at 

"The company has ceased to do business in this Com
monwealth and is under no obligations to policyholders 
or other persons in this Commonwealth or in the United 
States for whose benefit such deposit was made." 

In other words, a compliance with all the conditions of the act 
should appear and the certificate of the Insurance Oommiss!oner 

"should be in the language of the statute. Where, however, a por
tion. of the securities only are sought to be withdrawn, without a 
substitution being made, the certificate of the Commissioner should· 
state that the securities, whose return is 1requested, are not required 
to be held by any provision of law or for the purpose of the original 
deposit, and that the securities remaining in your hands, are sufficient 
to meet all liabilities. A certificate, stating that such securities 
are subject to no liability, would be erroneous so long as any liabili
ties in fact existed. The sole reason for permitting the return is that 
the remaining securities afford sufficient protection. 
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Specifically answering your questions, you are respectfully ad
vised-

lmi:r.st: Under the Act of June 1, 1911, P. L. 602, the trusts imposed 
tu.pcm the State Treasurer are to receive from the Insuirance Com-
1m'issioner the securities contemplated by the act, to keep them safe 
:and to return them to the owner upon a proper certificate from such 
Insurance Commissioner. 

'Second: That you have no power to retu1rn such securities to tl;te 
1Insurance Commissioner to he, by him, delivered to the company own-
1i;ig the same, but that such return should be made by you, direct to 
.the proper company. 

Third: When a company proposes to substitute securities, it is 
not your duty, but the duty of the Insurance Commissioner, to deter
mine the value of t'he secu1rities, and .a written statement from the 

I Commissioner certifying t~at the securities proposed to be sub.stituted 
•are equal in value to ihose sought to be withdrawn is a sufficient 
.warrant for you to return the securities requested. 

Fourth: Where a company desires to haYe all of its securities; re-
. turned, you should make such return only upon a certtficate of the 
Insur.ance Commissioner expressly stating that he is satisfied that 
the securities are subject to no liability and are not required to be 
longer held by any provision of law or for the purpose of the origi
nal deposit. In the case of a foreign insurance company the certi
ficate should state that the company has ceased to do business in the 

·Commonwealth and is under no obligation to poliry holdeTs or other 
persons in this Commonwealth or in the United States for whose• 
benefit such deposit was made. 

Where a company desires to have returned to it, without sub
stitution, securities in excess of those required for the protection of 
the persons contemplated by the act, in other words, a pOlrtion of its 
securities, you are justified in returning such securities upon a cer
tificate from the Insurance Commissioner, stating th.at the securities 
remaining in your hands are .n<Yt required to be held by any vro
vision of Jaw 01r for the purpose of the original deposit, and that the· 
securities remaining in your hands, after such propos~d return, will 
be sufficient to meet all existing liabilities. 

V~ry truly yours, 

JOSEPH L. K\JN, 
P eputy A f torne.~ (J en(Jral. · 
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OPINIONS TO THE INSURANCE COMMISSIONER. 

IN RE REBA'.rES Ol!' INSURANCE PREMIUMS. 
The first section of the Act of July 12, 1913, P. L . 745, must be construed so as to 

forbid absolutely the specific "forms of discrimination mentioned therein, and to 
forbid all other inducements prodded they are "not specified ' in the policy." The 
rebate of the agent's commission in case a policy is sold to a stockholder of the 
company falls within the absolute prohibition and even though a rider be attached 
to the policy setting forth the amount of the rebate an<l the consideration therefor, 
such rebate would constitute a violation of the said Act of 1913. 

Office of the Attorney General, 
Harrisburg, Pa., September 21. 1916. 

Hon. J. D. O'Neil, Insurance Commissioner, Harrisburg, Pa. 

Sir: Your favor of the 8th inst. addressed to the Attorney Gen
eral, is at hand. You enclose a copy of a proposed rider to be at
tached to the policies of the Republic Casualty Company of Cleve
land, Ohio, and ask whether, if that rider were made part of the 
contract it would be in violation of the Act of July 12, 1!:113, (P. L. 

745). 

The proposed rider contains a copy of Article VI of the By-laws of 
the Company, which is in part as follows: 

/ 
"In the event that any stockholder of this company 

shall place insurance therewith in any of the lines writ
ten by the company on the persons of such stockholder 
or on any business "in which such stockholder is pe
cuniarily interested. The rates charged such stockholder 
for such insurance shall be the same as the i·ates 
charged of patrons of the company, less the agent's com
mission, which otherwise would·be paid by the company 
for such insurance." 

The rider also contains this provision: 

"The insured herein is a stockholder in this company, 
and in pursuance of said by-law the premium herein stip
ulated is at the regular rate charged other policy hold-
ers of $ ...... , less the credit of $ ...... , provided for 
by said by-law." 

';I.'he Act of June 1, 1911, (P~ L. 567), entitled : 

HAn Act to provide for the incorporation of casualty 
uu1urance companies, and for the regulation of home 

( 207) 
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and foreign casualty insurance companies, and pro
viding penalties for the violation of any of the provisions 
of this Act." 

provides in Section 1 for the incorporation of casualty insurance 
companies with various kinds of purposes, including both. insurance 
against injury to, and death of, persons, and injury to property. 

Section 18 provides: 

"Companies of other States and foreign _governments, 
organized to transact any of the classes of insurance 
mentioned in the first section of this Act, in order to be 
licensed to do business in this Commonwealth must have 
a paid up and safely invested capital," etc. 

The Act of July 12, 1913, (P. L. 745), entitled: 

"An Act relating to the issuing of policies of insur
ance; prohibiting the giving or offering or receiving of 
rebates or inducements of any kind not specified in the 
policy, with certain exceptions," etc. 

It provides in Section 1: 

"That no insurance company, association, or society, 
by itself or any other party, and no insurance agent, 
solicitor, or broker, personally or by any other party, 
sh.all offer, promise, allow, give, set off, or pay, directly 
or indirectly, any rebate of, or part of, the premium 
payable on the policy, or on any policy or agents com
mission thereon, or earnings, profit, dividends, or other 
benefit founded, arising, accruing or to ·accrue thereon 
or therefrom, or any special advantage in date of policy 
or age of issue, or any paid employment or contract for 
service of any kind, or any other valuable consideration 
or inducement, to or for insurance on any risk in this 
Commonwealth, now or hereafter to be written, whioh 
is not specified in the policy. Provided, That nothing 
in this section shall be construed to prevent the taking 
of a bona fide obligation, with legal interest, in payment 
of any premium." · ·· 

This Act of Assembly was intended to prevent all rebating of any 
kind. It includes a casualty company as well as every other kind . 
of insurance company, and the language last quoted "which is not " 
specified in the policy," refers to "any other valuable consideration 
or inducement." 

This provision prevents, in terms, the giving of 
(a) Any rebate of or part of the premium, 
(b) Any rebate of the agents commissioi;i., 
( c) Any part of the earnings, profit, dividends, or other benefit 

accruing on the policy, · 
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(d) Apy advantage in the date or age of the policy, 
(c) Any paid employment or contract for services. 
These are definite and distinct prohibitions. Then follows the gen

eral clause "or any other valuable consideration or inducement, to or 
for insurance on any risk in this Commonwealth, now or hereaft~r 
to be written, which is not specified in the policy." 

The foregoing itemized matters are prohibited definitely and in 
terms, whether mentioned in the policy or not, and if there is any 
other valua,ble consideration or inducement not within the itemized 
prohibitions set out, it is also prohibited, unless it is specified in the 
policy. The language "or any other valuable consideration or induce
·ment" is indefinite and general, and if there is any such consideration 
or inducement not covered by the prohibited matters theretofore 
mentiol).ed, such inducement must be specified in the policy, and if 
so specified; may be permitted. 

\ 

"Not specified in the policy" was not intended to mean that the law 
may be abrogated entirely by including in the policy contract any or 
all 'of the restrictions thrown around the business of insurance by 
this law. If rebating may be legalized by providing for it in the 
policy, it would have been unnecessary for the Legislature to say 
that "nothing in this section shall be construed to prevent the taking 
of . bona :fide obligation witli legal interest in payment of any pre
miJim," or to specifically authorize industrial life insurance com
panies to return to policyholders paying premiums direct to the com
pany, the commission which otherwise would be paid to agents, or to 
permit certain Pennsylvania life insurance companies to give options 
for stock in connection with policies of insurance for a specified time, 
as is done in this same section. 

If these things could be done by a provision of the policy, it was 
not necessary to except them out of the provision prohibiting the giv
ing of rebates. 

If this proviso were construed to permitany rebates or agents 
commissions, earnh;1gs, profits or dividends to be given to any one in
sured," provided it be sped:fied in the policy, the whole intention of the 
Act would be nUlli:fied. The intenti0n of the Legislature was to 
provide against all special inducements of every kind. It was not 
intended to permit inducements to be given with impunity merely by 
inserting them in the policy contract to one insured, while denying 
the same inducements to an,other. 

By insert'ing such provisio~ in the policy makes the agreement no 
less dis.crimi:ilatory. It is quite as secret as it would be if not in
serted. No one but the insured sees the policy after• it is issued. 

14-6-1917 
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The rider which is intended to be attached to the policy of the Re
public Casualty Company says in terms that the premium to a stock
holder is less than the premium in the same class to another insured 
by the amount of the agent's commission. That is to say, the stock
holder receives a rebate to the extent of the agent's commission. 

I am of opinion that such a rider is in violation of this Act of As
sembly. 

Attention has been called to Section 11 of the Act of July 7, 1913, 
(P. L. 698), which is an Act providing a standard provision in poli
cies of "health or accident or accident and health insurance." 

This Section prohibits "discrimination between individuals of the 
same class in the amount of premiums or rates charged for any policy 
of insurance covered by this Act." 

If the Republic Casualty Company intends to attach this rider to 
policies of health or accident insurance, or health and accident in
surance, this Section would also prohibit a discrimination between 
stockholders and between persons of the same class who were not 
stockholders. If the policy is not intended to be attached to either 
accident or health insurance, this provision does not apply. 

In any event, however, I am of opinion that the rider gives a rebate, 
favor or advantage to stockholders which is not given to others of 
the same insurable class, and is therefore in violation of the Act of 
July 12, 1913, above referred to. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

"' .-.........· - --- '" --· . , I ~ 

GENERAL TRUST COMPANY-INSURING OF LIVES. 

The Insura nce Department may not license the General Trust Company to trans
act the business of insuring lives, without said company complying with the law 
requiring capital of at least $200,000 invested in accordance with the Act of As
sembly of June 1, Hlll, or a capital of $100,000, and a surplus of $200,000 so in
Yested. 

Office of the Attorney General, 
Harrisburg, Pa., September 29, 1915. 

Hon. Chal"les Jo)fnson, Insurance Commissioner, Harrisburg, Pa. 

Sir : I have yourietter of the 3rd instant requesting an opinion 
as to whether the Insurance Department can properly license the Gen
er~l 'frust Company to transact the business of insuri.D.$ lives, etc., 
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without t_he capital of the company being paid up and invested as re
quired by the Act of June 1, 1911, (P. L. 1?91). The facts as presented 
to me, are as follows: 

The East End Life Insurance and Improvement Trust Company of 
Pittsburgh was incorporated by Act of Assembly, approved April 1, 
1873, (P. L. 710). By section 3 power was given the company, inter 
alia, "to make all kinds of insurance upon life or lives." Letters
patent were issued by the Governor, April 30, 1872, and the corporate 
title was changed to "Liberty Improvement Bank," on June 1, 1874, 
by decree of the Court of Common Pleas of Allegheny County, and on 
April 15, 1890, by decree of the Court of Common Pleas No. 2 of Al
legheny County, to "Home Life and Investment Company," and on 
June 2, 1909, to "Union National Life Insurance Company," by certi
ficate, under the Act of April 22, 1903, (P. L. 251). 

On May 8, 1914, a judgment was entered against the corporation 
in the Court of Common Pleas No. 1 of Philadelphia County, and in 
due course by special fi. fa. under the Act of April 7, 1870, (P. L. 58), 
the Sheriff of Philadelphia County levied upon the franchises, char
ter and property rights of the Union National Life Insurance Com
pany and sold the same to Jacob Liffman, et al. 

The purchasers reorganized the corporation under the Act of June 
20, 1911, (P. L. 1093), with the present title "General Trust Com
pany," and fixed the capital stock at $200,000, all of which was is
sued as fully paid stock, in payment for the franchises, charter and 
property purchased as aforesaid, in accordance with the following 
provisfons of said Act: · 

"The said stock thus issued by the said new corpora
tion may consist wholly of common stoc~, or partly of 
common stock and partly of preferred stock ; and the 
whole, or any part thereof, may be issued as fully paid 
stock, in payment or part payment for the property so 
purchased." 

The question now is, whether this company can be licensed by your 
Department to transact the business of insuring lives without com
plying with the requirements of the Act of June 1, 1911, (P. L. 581), 
which provides that joint stock companies incorporated thereunder 
to insure lives, must either have a capital of not less than $200,000 or 
a capital of $100,000 and in addition thereto a net surplus of not less 
than $200,000, (Section 14) and in Section 8: 

"As soon as the entire amount of the authorized capi
tal of a joint stock company incorporated under this 
Act has been paid in, certificates shall be issu~ there
for to the persons entitled to receive the same, which cer
tificates shall be transferrable at any time upon the 
~ooks of the company; and the president or secretary 
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of the company shall notify the Insurance Commi~si~n
er that the capital of the company has been paid m, 
and that it is ready to commence business. Upon re
ceipt of which notice the Insurance Commissioner shall, 
in person, or by deputy or examiners, examine the com
pany; and, in case he finds that it has complied with the 
provisions of this Act, and is possessed of funds, in
vested in the manner herein specified, equal to the 
amount of its capital, he shall issue to said company 
a certificate showing that it has been organized in ac
cordance with the provisions of this Act, and that it 
has the requisite amount of capital for the transaction 
of business in the Commonwealth, which certificate shall 
empower the company to issue policies, and otherwise 
transact the business of insurance for which it was or
ganized." 

The investments permitted are set forth in section 16 and are 
limited to real estate, ground rents and mortgages, loans and certain 
bonds therein specifically set forth. No provision is made for con
sidering the supposed value of its franchises and charter as a valicl 
security or investment for such purposes. 

The business of insuring lives is one which is under the special 
care and protection of the State. In the ordinary course of the busi
ness, payments by the insured are expected to run for a long period 
of years, and the company is ordinarily only called upon to pay in ac· 
cordance with its policy upon the death of the insured. For this, and 
many other reasons which it is not necessary to advert to here,...the 
State exercises the closest supervision over this class of business and 
has forbidden the insuring of lives by any indivjdual or partnership 
or association other than a legally incorporated company subject to 
the examination and supervision of the lnsurance Department. 
(Act of June 1, 1911, P. L. 581, Sec. 307). 

Does the Act of June 1, 1911, (P. L. 581), apply to this company, 
which was originally incorporated April 1, 1872? I have no doubt 
that it does. The company received its charter subject to the pro
visions of the amendment to the Constitution of 1857, ·which provides
that: 

"The Legislature shall have power to alter, revoke or 
annul any charter of incorporation heretofore conferred 
by or under any general or special law whenever in 
their opinion it may be injurious to any citizens of the 
Commonwealth; in such manner, however, that no in
justice may be done to the corporators." 

Subsequently the Legislature saw fit to establish the Insurance De
partment, and gave to it full supervision and control over all com'
panies carrying on the business of insuring lives, and thereafter this. 
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company held its charter subject to the provisions of such acts of as
sembly governing the business of insuring lives as the Legislature of 
the Commonwealth saw fit to enact. 

At · the time the franchises, charter and property rights of the 
Union National Life Insurance Company were levied upon by the 
Sheriff of Philadelphia County and sold to the re-organizers of the 
'General Trust Company, it was insolvent and could not have con
tinued to transact the business of insuring lives within the State of 
Pennsylvania. If the re-organizers of such an insolvent insurance 
company by following the above provisions of the Act of June 20, 
1911, (P. L. 1092), can be permitted to engage in the business of in
:suring lives by arbitrarily fixing the value of the -corporate franchises 
;purchased by them at $200,000 and issuing to themselves all of said 
:stock as fully paid stock, in payment for such franchises and char
ter i·ights, the result wonld be that an insolvent insurance company, 
which is unable to continue the business of insuring lives Jmder the 
laws of the Commonwealth, by a mere re-organization and arbitrary 

, ·or even :fictitious valuation of its property rights, could, without the 
investment of any additional mouey or capital, carry on the business 
of jnsuriug lives, although it has no money with which to pay or 
meet any losses incurred in such business. 

'l'he proposition needs only. to be stated to show its absurdity. The 
Act of Juue 20, 1911, (P. L. 1092), does not repeal and is not incon
sistent with the Act of ,June 1, 1911, (P. L. 581), so far as relates to 
the incorporation and licensing of corporations for the purpose of in
suring lives. 

You are, therefore, advised that the General Trust Company can 
only exer<Me the privileges and powers granted to it in the original 
Act of incorporation subject to and in compliance with the terms of 
the Act of Assembly creating the Insurance Department anrl its sup
plements, and the cognate Acts relating thereto, and that before au
thorizing it to engage in business as a life insurance company, it must 
satisfy you in accordance with the provisions of the Act of June 1, 
1911, that it has a capital of at least $200,000 invested in the manner 
set forth in said Act, or a capital of $100,000 and a surplus of $.200,. 
000 so invested. 

Practically the same question was presented by Hon. Samuel W. 
·McCulloch, former Insurance Commissio11 er, to Attorney General 
'l'odd, in 1910, with reference to this same company, under its title, 
Union National Life Insurance Company, and the opinion herein 
given is in conformity with the opinion then delivered by Attorney 
General Todc1, (Report of Attorney General 1909-1910, page 119). 

Very truly yours, 

FRA:NQI~ SHUNK BROWN, 
4-ttorney General. 
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EMPLOYERS' MUTUAL LIABILITY INSURANCE ASSOCIA'l'IONS. 

Under the Act of June 2, 1915, P. L. 771, providing for "the incorporation and 
regulation of employers' mutu al liability insurance association," it is not necessary 
ior each subscriber personally to sign and acknowledge the articles of association, 
l.iut he may do so by an attorney-in-fact. · 

Opinion of Attorney General, May 20, 1903, 12 Dist. R 722, disapproved. 

Office of the Attorney General, 
Harrisburg, Pa., October 26, 1915. 

Hon. Charles Johnson, Insurance Commissioner, Harrisburg, Pa. 

Sir: This Department is in receipt of your inquiry of October 14-, 
1915 asking whether, under the Act of June 2, 1915, (P. L. 771), "to 
provide for the incorporation and regulation of employers' mutual 
liability insurance associations," etc., each subscriber must per
sonally sign and acknowledge the articles of association or may do 
so by an attorney-in-fact. 

In a prior opinion given by this department in 1903 to the Com
missioner of Banking and reported in 28 Co. Ct. Rep. 187, it was held 
that a corporator could not sign the articles of incorporation by an 
attorney-in-fact. We must disagree with the conclusions arrived at 
in that opinion for the reasons hereinafter given. 

In 2 Corpus Juris, 431 the general rule as to what may be done by 
an agent is stated as being 

"Whatever a man may do himself he may do through 
an agent. This rnle, however, is subject to certain ex
ceptions, as there are acts of so peculiarly personal a 
nature that their performance cannot be delegated, such 
as making a will or contracting a marriage; a11d an
other instance is that an agent cannot perform by a 
sub-agent the acts which he has been appointed to per
form in person. So also there are many acts regulated 
by statute which, because of their nature or the re
quirements of the statute, must be done personally, and 
cannot be delegated; but it has been held that unless 
the intention is plainly apparent from the statute the 
authority may be delegated, the courts applying the 
maxim, Qui facit per alium facit per se." 

lu :,;hu1t, if the ad is not of a personal nature and not plainly pro
h ibi1e1l , it may legally be done by a properly authorized attorney-in
fact. 

111 JJ!ad1c11 on t.hc lllodern Law of' Corporations, section 131, it is 
helu that article~ of iucorporation may be signed by an agent or at· 
torney. To quote: 

"The English Court of Appeal has held that a signa- ' 
ture by agent or attorney complies with the statute, 
and that the agent's authority may be oral merely and 
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need not appear of record. But in that case the instru
ment .was sign~d personally by seven other persons
!he m1.nimum number prescribed by the statute-so that 
m strictness the only question before the court was 
wh~th~r the 'signature by attorney was a binding sub
scription to the number of shares written after the 
name; for even if the doubtful signature had been re
jec:t~d, the instrument still being signed by the re
qms1te number of persons, the incorporation would have 
been valid. New York Court of Appeals has gone even 
further and held that some of the minimum number of 
subscribers required by the statute may sign by attor
ney and that the authority of the agent, although not 
apparent of record, will be presumed. Statutes some
times provide that the instrument shall be executed and 
acknowledged like a deed of real estate; and in that 
case, of course, no execution by proxy could avail unless 
the power of attorney were under seal and recorded." 

The cases above referred to are 

Whitley Partners, 32 Ch. D. 3.'37, and 
New York, Lackawanna, etc. Ry. Go., 99 N. Y. 12; I. N. 

E.27. 

215 

Both of these cases amply support the text, and are founded in 
good reason. It is possible for the corpbrafor to acquaint the agent 

..,_or attorney with all of th~ facts to which he is to certify and when 
so informed, there is no reason why he cannot perform this formal 
act with as full effect and in as strictly legal manner as the member 
himself. It must, of course, be understood that the power-of-attorney 
must authorize him to perform such acts and should be duly acknow· 
ledged. 

It might be added that, aside from the opinion already referred to 
and which we are at the present time forced to disagree with, there 
is no authority cited in any text book or decision that has come to our 
knowledge .disagreeing with the conclusions reached herein. 

The New York and English cases above cited sustained the validity 1 

of a subscriber to a certificate of incorporation signing by his at
torney-in-fact. The right of such attorney-in-fact to also acknowledge 
the certificate has not been directly passed upon by any appellate 
Court. 

In the case of Dannebroge Gold Quartz Mining Company V8. A_ll
ment, et al., 26 Gal. 286, this question was raised, but not directly 
decided. It was shown that the certificate of incorporation, which 
under the statute was required to be signed and acknowledged by at 
least three subscribers, had been in fact signed by three and acknow
ledged by two. The third signer acknowledged it by his attorney-in
facL The lower Court held such acknowledgment invalid. 
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The upper Court, on appeal, did not decide- whether it was a valid 
acknowledgment or not, but merely said that its validity could be 
questioned by no one except the State of California, at the instance 
of the Attorney General, and in that the State had not objected to the 
form of acknowledgment the lower Court should be reversed. 

If articles of incorporation can be sign~d by an attorney-in-fact the 
sarue reasoning would apply to an acknowledgment by an attorney
in-fact, possessed of the information to which he makes the ackn(}W· . 
ledgment. The general rule, as stated in 1 Corpus Juris, 789, is: 

"The statutes sometimes require that the grantor or 
obligor shall acknowledge in person, but in the absence 
of such . a requirement an acknowledgment m~y · 'l)e 
made by a duly authorized agent or attorney." 

'l'his principle conforms to the long established doctrine in Pennsyl
vania that deeds may be ackno\\'ledged by an attorney-in-fact. Strip
ped of all technicalities, it is the acknowledgment of the principal 
lllade Ly one actii1g for the principal, on account of some cause pre
venting such act by the principal. 

In tlw early case of Jt'ulweilcr vs. Bauylier, et nl. ] 5 S,. & R. 45, the 
adrnowledgment was objected to as having been made by an agent 
or attorney for the principal. 'l'he Supreme Court, in dismissing the 
objection, says : 

"But the acknowledgment is objecte1l to. 'l'ltere are 
some cases to be found, whe1·e mnch strictness would 
seem to be required in the forms of those conveyances 
by attorneys. But in Coombe's Case, !) Co. Rep. 76, 77, 
the court put it on the ground that the act is good, if 
it appears that he did it as attorney, and that it is im
material whether it is stated. The principal, by his at
torney, does the act, or the attorney, as attorney for the 
principal, does the act; the difference is form and noth
ing but form." 

See also note in 41 L. R. A. (N. S.) 823, in which ai•e cited cases 
from all states in which the general rule above given is followed. 

The present act provides in Section 3: 

"The subscribers to said articles of agreement shall 
acknowledge the same before some person empowered 
to take acknowledgments of deeds." · 

As quite apparent, the1·p is no more strictness as to the requirement 
before 1clwin the a('knowledgment shall be taken than in the case of 
deeds. In the absence of any apparent prohibition it cannot be seen 
why there should be more strictness as to ·1cho shoitld make the 
acknowledgment than is permitted under the law of this state in the 
ca,S,e of the acknowledgment of deeqs, 
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.·We have to advise you, therefore, that subject to the execution and 
acknowledgment by each of the subscribers of a proper Power of At
torney, it would be a full and sufficient compliance with this act to 
pe:r,mit the articles of agreement to be signed and acknowledged by 
such· attorney-in-fact. 

As above indicated, the Power of Attorney to be executed by the 
iucorpoTator must contain a verified statement of all the facts to 
which the attorney-in-fact is required to sign and acknowledge on be
half of the incorporator. It must also give him fnll authority to per
form these two acts, and must be properly acknowledged by the incor
porator. All of these Powe1·s of Attorney should he attached to and 
constitute a pai't of the articles of association, so that there need be 
no implication of the authority of the attorney-in-fact to sign and 
acknowledge them. 

Accompanying this opinion is a form of affidavit and Power of At
torney which is approved by this Department, and required to be used 
for the purposes of the Act of June 2, 1915. 

I would suggest that copies of this be prepared by yourself, so that 
the same may he furnished to those applying for the same. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

UNL.A. WFUL ISSUE OF SURETY BONDS. 
One David Barlow issued surety bonds under the name of the Keystone Bonding 

Company. There is no company of that name authorized to do surety business in 
P~n~syl~aHia. Held, such business is unlawful and that David Barlow is guilty of a 
mis

0

demeanor. 

Office of the Attorney General, 
Harrisburg,- Pa., November 18, 1915. 

Hon. Charles Johnson, Insurance Commissioner, Harrisburg, Pa. 

Sir: This Department is in receipt of your communication of the 
9th inst.,. asking to be advised' whether certain contracts therein re
ferred to, issued by one David Barlow under the name of "The-Key
stone Bonding Company," are in violation of the provisions of the Act 
of June 1, 1911, (P. L. 667), providing · for the incorporation of 
casualty insurance companies and for the regulation of home and for
eign insurance companies,. etc. 

You state that David Barlow is an officer of the NuBone Corset 
Company, a New Jersey Corporation having its executive office at 
Corry, Pa., and that the said Barlow bonds all employes of the cor-
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poration, signing the bonds "'l'he Keystone Bonding Company, by 
David Barlow;" that there is no corporation authorized to do a 
casualty insurance or bonding business in this State under the name 
of Keystone Bonding Company. 

The Act of Assembly referred to provides, as already stated, for the 
incorporation of casualty insurance companies for many purposes, 
inter alia, for "guaranteeing the fidelity of persons holding places of 
public or private trust," "to insure against loss by burglary or theft 
or by both,'' and for a long list of casualties specifically set out in 
Section 1 of the Act, made completely comprehensive by paragraph 
"EleYen" of saiu section as follows: 

' 
"To insure against loss by any oth~ casualty not in-

cluded under the foregoing heads, except life, fire, ma
rine or title insurance, which may be a proper subject 
of insurance." 

Sections 2, 3 and 4 of the Act provide for the manner and form of 
the incorporation .of such companies thereunder. 

Section 5 requires a certain certificate to be made to the Insurance 
Commissioner, after one-half of the proposed capital has been sub
scribed and twenty per cent. thereof has been paid in. 

Section 6 requires approval by the Insurance Commissioner and by 
the Attorney General of the Articles of Agreement before certifica
tion to the Governor. 

Section 8 requires examination of the assets of such a company 
after the entire amount of authorized capital has been paid before 
policies may be issued or business otherwise transacted by the com
pany. 

Section 14 provides for the minimum amount of capital required by 
companies organized for one or the other of the purposes of casualty 
insurance mentioned in the first section of the Act, inter alia, that 
"companies organized to guarantee the fiuelity of persons and con· 
tracts of suretyship must have a capital of at least two hundred and 
fifty thousand dollars." 

Section 19 restricts the inrnstment of the capital and funds of such 
companies and Section 20 otherwise regulates the investment of such 
funds. 

Section 21 restricts the holding of real estate by such companies. 
Section 22 regulates. the payment of dividends. 
There are other restrictive features in the Act to which it is un· 

necessary to refer, to indidte that it is the clear object and purpose 
of this legislation to safeguard the public in entering into contracts 
for casualty insurance by r~quir-ing incorporation, certain minimum 
capital, certain State supervision and control, etc., as they have been 
previously protected and safeguarded by similar legislation relating 
to fire, life a ud othet· forms of insurance. 
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To effectuate this purpose of the Act there was incorporated 
therein, Section 32, as follows: 

"No person, partnership or association, shall issue, 
sign, or in any manner execute any policy of insurance, 
contract or guarantee against loss by any of the casual
ties provided for in this Act without authority ex
pressly conferred by a charter of incorporation given 
according· to law. Provided, nothing herein contained 
shall prevent any one from ·becoming and being accepted 
as personal surety or guarantor." 

According to the form of the contract issued by the said David Bar
low as the Keystone Bonding Corupany, copy of which is submitted by 
you, the said "Keystone Bonding Company of Corry, Pa., as surety 
binds itself to pay the NuBone Corset Company, a New Jersey Cor
poration, as employer having its executive office in the city of Corry, 
Pa., such pecuniary loss as the latter shall sustain of money or other 
personal property by any act or acts of fraud, dishonesty, forgery, 
theft, embezzlement, wrongful abstraction, misapplication or neglig
ence, directly or through connivance with others, on the part of any 
of the employes of the employer named in the schedule attached" to 
the agreement under the terms and conditions therein fully set forth, 
there being so attached over one hundred names of such employes 
with residences indicating that they are scattered all over the United 
States. The agreement also contained provision for the addition of 
other names of employes under like condition. 

The contract also provides for total minimum premiums to be paid 
by the Corset Company to "The Keystone Bonding Company," in a 
certain sum named, with the unusual provision that the Bonding 
"Company's" total liability thereunder, in any one year, shall not 
exceed forty per cent. of the premiums received by "it" in that yea.r, 
by virtue thereof. 
- It also appears that the contract of suretyship is issued by the said 
Barlow after application made by prospective employes of the Corset 
Company on printed blank forms, which you have also submitted, in 
which the applicant is required to give full detailed information as to 
his or her status and condition and as to the ownership of property 
and in other respects similar to application forms in general use by 
casualty companies. 

This holding out by the said Barlow as "The Keystone Bonding 
Company," a myth and a phantom, is undertaking as such company 
to act as surety for persons employed by the corset company through
out the country w]l.o apply to him by formal written application, as 
above referred to, in consideration of certain premiums paid to him, 
excludes the case from the provision of Section 32 of the Act that 
nothing therein contained "shall prevent anyone from becoming or 
being accepted as personal surety or guarantor." 
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You are advised that the making, executing or issuhig of such con
tracts by the said David Barlow, under the name of "The Keystone 
Bonding Company," or otherwise, is a violation of the provisions of 
the Act of June 1, 1911, (P. L. 567), above referred to, and he is sub
ject to the penalty provided by Section 32 of the Act for such viola: 
ti on. 

You also call attention to the fact that the same. David Barlow, 
under the name of "The Keystone · Bonding Company" has entered 
into another agreement with the said NuBone Corset Company asap
pears by copy thereof submitted with your letter of inqniry, whereby 
the so-called "Keystone Bonding Company" "does guarantee the Nu
Bone Corset Company on goods in transit by parcel post addressed to 
any post office within the United States, ancl "g·uarantees the safe de. 
livery of goods contained in each package ·r, .,, * and in case of loss 
of said package or any part of the contents thereof by fire, theft or 
from any cause whatsoever," that the sai1l Bonding Comp.nny "will re
imburse the said NuBone Corset Company therefor" 11nder the terms 
arnl c.onditions therein set fo1'th, exclrnling a certain schednle of 
charges for such undertaking. 

For the reasons given with reference to the bonding of the employes 
above referred to, you are advised that the making, executi_on and is
suance of this latter agreement, or other similar agreements, by the 
said David Barlow as "'l.'he Keystone Bonding Company," is also in 
violation of the said Act of Assembly and he is subject . to a like 
penalty therefor. 

Your attention is further directed to Section 1 of the Act of Febru
ary 4, 1870, (P. L. 14), which provides: 

"That it shall be unlawful for any person, partner
ship, or association, to issue, sign, seal, or in any man
ner execute any policy of insurance, contract or guar
anty, against loss by fire or lightning, without a,uthor
it_y expresslJ: conferred by a charter of incorporation, 
given accordmg to law; and every such policy, contract, 
or guaranty, hereafter made, executed or issued, shall 
be void." 

You are accordingly further advised that in so far as the latter con
tract purports to guarantee the Corset Company against loss of par
cel post shipments by fire, the issuance and signing of the said con
tract in that respect ix :1 lso a violation of the Act of 1870 and the said 
David Barlow is subject to the penalty provided in section 2 of the 
said Act therefor. 

Very trn ly yours, 

.JOSEPH L. KUN, 
Deputy Attorney General. 
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TAX ON INSURANCE PREMIUMS. 
'J'hc settlement against the liquidating receiver of a fire insurance company, for 

tax on gross premiums, should be ma<le on the basis of giving credit for premiums 
paid for re-insurance. 

Office of the Attorney General, 
llarrislmrg, Pa., .January 26, 1916. 

Hon. Charles ,Johnson; lusurance Commissioner, Harrisburg, Pa. 

Sir: Your favor, requesting an opinion as to the right to tax pre
miums receiv~d from insurance companies where there has been rein
surance, is at hand. The facts which give rise to this request, I under
stand to be as follows: 

You are, pursuant to a. decree of the Dauphin County Court, liqui
dating, as Receiver; the· affairs of the American Union Fire Insurance 
Company. This company had a contract with the Warsaw F'ire In
surance Company ·under which the latter company assumed one-half 
of the liability of all outstanding policies and received premiums for 
this reirnmrance, and the Warsaw Fire Insurance Company has paid 
all taxes upon the premiums thus received from the American '"Union 
,Ji'fre Insurance Company. 

You ask to be advised whether in liquidating the American Union 
Fire Insurance Company, you must pay the tax upon all of the pre
miums ,received without any deduction for reinsurance. I note that 
you also state that the insurance companies of other states will ac
cept a settlement of taxes due in such states with deductions for rein
:;mrance, if such settlement is made in this State. 

The Act of June 28, 1895, (P. I,. 408), which re-enacts without 
change the 24th section of the Act.of June 1, 1889, (P. 11. 43~), re
quires a report showing "the entire amount of premiums and assess
ments received by such company or association during the preceding 
six months, whether said premiums or assessments were received in 
money or in the form of notes, credits or any other substitute . for 
money" and requires the payment of "a tax of eight mills on the dol
lar upon the gross amount of said premiums and assessments re
ceived from business transacted within this Commonwealth." 

This act allows no deductions for reinsurance, but a later Act of 
May 8, 1899, (P. L. 258), relates especially to reinsurance and the 
transaction of business by fire and marine insurance companies or 
aRsociations. ' Its frrst section relates only to foreign :fire insurance 
companies or associations, but the second section relates to all fire in
surance companies. 

It provides in Section 6, as follows: 

"In case any such company or companies shall effect 
reinsurance with any other company or companies of 
tbis State, or Hf!!3psed tp qq hmdnes~ t~ t4~~ State, 
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the said company so effecting reinsurance shall be en
titled to deduct from the gross premium licensed by it 
the amount of tax it would otherwise be required to 
pay upon said insurance." 

It is manifest that the word "licensed" in the latter part of this sen
tence is a misprint and should be "received." 

Even as so read the section is awkward and there is apparently a 
clerical error or omission. 

"A mere clerical error in an act of assembly, which 
involves a mistake and a manifest absurdity apparent 
on the face of the act, may be corrected by the courts 
from the context, in order to carry out the clear purpose 
of the legislature." 

County of Lancaster vs. Frey, 128 Pa. 593. 

It is clear that the section was intended to authorize a deduction 
l'ro111 the tax upon the gross premiums received by an insurance com
pany of the amount of the tax upon the premiums representing rein
:rnrauoo. This seems now to be the poliey of the Commonwealth. 

It finds a clearer expr·ession in the Act of .June 1, 1911, (P. L. 607), 
establishing an iusurance 1lep:nt111ent, which provides in Section 16, 
with reference tu foreign ins11rance co111panies: 

"'l'ltat eompanies, in making snch report, may deduct 
from the gross prem iurus receiverl k * * all premiums 
actually paid for l'eimmrances, where the same are ef
fecte1l iu eornpauies duly lieem;ed to do business in this 
Commonwealth." 

I t is 11ot to be presume1l that foreigu im;urnnce companies would be 
1·xeu1pt from taxation on tlte premiums representing reinsurance and 
out· own companies be required to pay the tax thereon. Moreover, to 
include in the tax on gross premiums a tax on the premiums paid for 
l'einsurance, would be to impose a tax upon such premiums twice. 
'J'bc Warsaw Fire Insurance Company bas paid the tax upon the pre
miums which it received for reinsuring the risks of the American 
Union Fire Insurance Company, and while double taxation is not un
constitutional, it must have clear legislative authority to support it. 

I am therefore of opinion that the settlement against you, as Re
ceiver, for the taxes due from the American Union Fire Insurance 
Company should be made upon the basis of giving credit to the Ameri
can Union Fire Insurance Company for the premiums paid for rein
::>Ul'ance to the Warsaw Fire Insurance Company. 

Very truly yours, 

·wuiI;IAM M. HAHGEST, 
Deputy AttornBIJ Cfen8ra1, 
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· PENN MUTUAL LIFE INSURANCE COMPANY. 
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'l'hc right, for an additional consideration, to add to its contract of life insurance 
a monthly payment during a disability period is within the charter powers of the 
Penn. Mutual Life Insurance Company, without acceptance of the Act of June 1, 
1911, P. L. 581. 

Office of the Attorney General, 
Harrisburg, Pa., February 3, 1916. 

Hon. Charles Johnson, Insurance Commissioner, Harrisburg, Pa. 

Sir: Your favor of the 28th ult. addressed to the Attorney General, 
is at hand. You ask to be advised whether the Penn Mutual J~ife In
surance Company may make a contract for an annuity in a contract 
of life insurance without formally complying with the Act of June 
1st, 1911, (P. L. 581). The facts which give rise to your request I 
understand to be as follows: 

The Penn Mutual Life Insurance Company extended the provisions 
of its life insurance contract in 1915 so as to provide a waiver on the 
part of the company of the premium in the event of permanent or 
total disability of the insured, and the question was then raised 
whether, because of this waiver by the company, it was required· to ac
cept the provisions of the Act of .June 1st, 1911, (P. L. 581). Your 
Department was then advised that it was not necessary for the Penn 
Mntnal Life Insurance Company to accept the provisions of that Act. 
The company now desires, in addition to the waiver of tlrn premium in 
the event of permanent or total disability, to add to its life insurance 
contracts, in consideration of an additional payment, a further agree
ment to pay a monthly annuity during the continuirnce of the dis
ability period, and you ask whether, because of this additional agree
ment, it is necessary for the company to accept the Act of .Tnne 1st, 
1911, (P. L. 5.81). 

As I understand, the contract which the company desires to make 
is, in effect, combining a contract for an annuity with a life insura~ce 
contract. 

The Penn Mutual Life Insurance Company was cllartered by a spe
cial act of the Legislature of February 24, 1847, which provides, inter 
alia, as follows: 

"That the company shall have the power to insure the 
respective lives of its members and others, and to make 
every and all insurance appm·tain·ing to or connecteq 
with life risks, of whatsoever kind or nature, and to re: 
ceive and execute trusts, to make ~nclownir11ts~ ~nq to 
~rmit WIHI PU[07Hf·~F! wmn+Hirs,, 
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The Act of June 1st, 1911, (P. L. 581·), which is entitled: 

"An act to provide for the incorporation of life insur
ance companies· and for the regulation of home and 
foreign life insu

1

rance companies; and providing penal
ties for any violations thereof,'' 

provides in the fourteenth section as follows: 

"Companies heretofore or_qanized in this Common
wealth to insure lives may also insure against disability, 
accident or sickness,· and companies heretofore organ
ized under the provisions of the act of April twenty
eight, one thousand nine hundred and three, having a 
capital of not less_ than three hundred thousand dollars, 
may be authorized to transact life insurance and per' 
sonal accident and sickness, as specified in section. one 
of this act, by filing with the Insurance Cpmmissioner 
a resolution of the board of directors or trustees; duly . 
approved by the- stockholders or members at a meeting 
specially called fo1' that purpose, acceptin,q the provi~ 
sions of this act, and ag1·ecing to be _qove1·ned thereby 
as fully as though organized fiereundcr." 

If the contract which the Penn Mutual Iiife Insurance Company 
<lesires to attach to its life insurance contract is a contract grant
ing an annuity it already has the charter right to make such con
trnct without acquiring it unrler the Act of 1911. If the contract 
were to be considere<l health or accident insurance, it would prob
nbly not come within its present charter powers, and to secure such 
right would have to accept the Act of 1911. 

1 'rimarily the contract is one of life insurance. This Department 
ltas already detei'ffiined that the ·waiver by the company of the right 
to demand a premium in the event of permanent or total disability 
of the insured, does not give the life insurance contract the incidents 
of health or accident insurance, so as to require acceptance of the 
Act of 1911. I do not think that the additional inducement added 
to the life insurance contract, of granting a monthly annuity to the 
insl'lred during his disability period, which inducement is made part 
of a life insurance contract, would. have the effect of taking the c•;m
tract out of the class which the Penn Mutual Life Insurance Com
pany has already the right, under its charter, to make. 

The Act of 1911 provides that companies heretofore organized to 
insure lives only may, by accepting the act, secure the right to in
snre against disability, accident or sickness. The Penn Mutual Life 
lnsu~ance Company has the right to make "every insurance appurte
nant to or connected with life rislrn" a~1'.} also the right " to ~rant 
nn4 purc!fase annuities;" 
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1 am, therefore, of ,opinion that the life insurance contract which 
the· Penn Mutp.al Life Insurance Company proposes to make by add
ing, for an additional consideration, a monthly annuity during a disa
bility period comes within its charter powers, and it is not necessary 
for that company in order to m3ke such contract to secure other pow
ers by the acceptance of the Acf .of June 1st, 1911, P .. L. 581. 

Very truly yours, 

WM. M. HARGEST, 
Deputy Attorney General. 

\ 

IN RE WORKMEN'S COMPENSATION INSURANCE. 
Under the Act of June 2, 1915, the Commissioner of Insurance has full super

visory control over insurance policies under the Workmen's Compensation Act. He 
cannot prescribe the form of the policy as to its mere phraseo.logy, but he can rec 
quire one that conforms in substance to the express requirements of the act, and 
interdict one whose t erms are in palpable violation of its inhabitionsl• O'Neil vs. 
Insurance Company, 166 Pa., 72, distinguished. 

The Commissioner cannot require that some general system of merit rating, 
ad6I>ted by him, shall be applied to all risks within the classification to which it 
may be applicable,. and refuse to permit the writing of such .risks at a flat rate 
wit):tout merit rating, but the schedule and basis rate are expressly subject to his 
approval, and cannot be lawfully applied until so approved. 

Office of the Attorney General, 
Harrisburg, Pa., February 23, 1916. 

Hon. Charles· Johnson, Commissioner of Insurance, Harrisburg, Pa. 

Sir: There was duly received your communication of recent date 
requesting an opinion upon the following questionis: 

''1st. . As to whether the Insurance Commissioner has 
the authority, under Act 341 of the ·l;iws of 1915, to r 
.approve or disapprove policies of insurance against li1;1.;- . 
biUty under Article Ill ·of said Workmen's Compe.n.sB
tfon Act of 1915, particularly with respect to the

11
fbi-

l
. . · . · 1r: til'i11 
owmg: 

(a) As to whether the policy is drawn . tei c@'nii.p[y ' 
with the requirements of Sections 1, 2 and 3 @f tlil~ said1 
Act )3.41. . I . 1/ . ,·;•17·1 r,r;1 r.: , 

(b) As to the limitation of the cov~rage ,or p;ieµ.r
ance to 'insurance only against liability i'or' coi:i:rpenW
tion under the Wor&men's 'Compensation.·wJt"M 19t5;:iii; 
other words, to disapprove any poli<!Y ' ff-Oriin. 1 r\t-JiiCM: ~ftifl~ 
ports to ,give for the p.remium ap,p111'01Ved byJ_the i Comr• 
missioner under Section 4 of sa~.Q. 'A~tr.3~~.i fJ.f! ; a~mAAt~, 
for the benefits provided under, the . Wor~nte:µ',s . Coll)peu
sation Act, immrance against' liabiµJ'.t;L<i.the(t,Mti~ li ~t-
15-6-1917 
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bility for compensation and to require a policy f?rm 
which does limit the liability to the benefits reqmred 
to be paid under the said Act. 

2nd. As to whether the Insurance Commissioner 
has the power under the said Act 341, to disapprove of 
any system of schedule or merit rating, under which an 
insurance company will inspect and rate its own risks, 
without any regulations whatever, or may the Insurance 
Commissioner require that schedule rating shall be ap
plied only after an impartial inspection and rating of 
risks has been made. 

3rd. Should the Insurance Commissioner approve of 
a general system of schedule or merit rating, may he 
require that the system approved shall be applied to 
all risks within the classifications to which the same is 
applicable and refuse to permit the writing of such risks 
at a flat rate without any schedule or merit rating." 

Taking up these que.stions in the order in which they are above 
stated, I respectfully ad vise you as follows: 

1st. (a) . Section 1 of the Act of .June 2, l!H5, P. L. 7G9, and cited 
above as A~t No. 341, specifies ce1·tain covenant!dhat every policy .of 
insurance against liability arising under Article UI of the Work
men's Compensation Act shall contain, and the construction to be 
placed thereon, and the effect thereof. Section 3 of said Act No. 341 
further forbids that any such policy shall contain certain limita
tions against the liability of the in snrer and the effect upon the policy 
where such forbidden limitation is coutnined therein. In a subse
quent section it is provided t hat 

"1'he Cornmissfoner.of lns1wance shaU hctvc the power 
to suspend or revoke th e license of a.ny insura.nce a,sso
·c·intion 01· corporation Khich viohitrs any of the provi
sio ns of this_ net." 

The effect of this last prov isiou is to in vest the Cow missioner with 
foll r,:npervisory control over such associations and corporations'
'Vhile he is not clothed with the express power to disapprove of a1 
policy that offends against the specific requirements of Sections 11 
and 3, or to approve of one drawn in compliance therewith, such poweii· 
may be fairly implied. He cannot prescribe the form of a policy as.: 
to its mere phraseology, but he can require one that conforms in sub-· 
stance to the express requirements of said Act, and int¢rdict one~ 

whose terms are in palpable violation of its inhibitions. For an in-· 
~urer to issue a policy omitting a stipulati,on prescribed in Section 1, 
or containing a limitation forbidden under Section 3, would be an in
fraction of the Act of which the Commissioner is charged . with the 

·duty of iaking notice. and for which violation he is armed with the 
plenary llOWer to s11svernl or tcYoke the license of the insur(>r execut~ 
ing such unlawful contract. · · 
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. This ruling does not conflict with the principle enunciated in the 
case of O'Neil vs. Insurance Gmnpany, 166 Pa. 72. That decision 
rested on the doctrine that the J.;egislature could not delegate to the 
Insurance Commissioner the power to .prescribe the standard form 
of policies of insurance. Statutory regulation of the insurance busi
ness is, however, a well recognized constitutional exercise of the 
power of the State in the public interest. ~ The Legislature, by the 
said Act, has prescribed certain things that every contract for in
surance against liaoility arising under the Workmen's Compensation 
Act shall or shall not contain, and for the Commissioner to approve 
or disapprove of such a policy, to the end that it may conform to 
such express statutory demands, is not an exercise of a delegated leg
islative power to prescribe its form, but is whol~y an exercise of an 
executive function for the enforcement of the .Act.· 

I am therefore of the opinion that the Commissioner of Insurance 
has the power under said Act to approve of a poltcy of insurancf 
drawn in compliance with Sections 1 and ;) of said Act, and to dis 
approve of one at variance therewith, to the extent tliat the provi
sions of the policy i-;hall be appropriate to the Act's specific require
ments, anti for the e11forcement of his authority to thii-; end the powet· 
to revoke the license of an offending insurer could ue invoked. 

1st. (b) It is provided in Section 4 of the said Act No. 341, that : 

"The State Workmen's Insurance Fund, aud every in
sura~ce association and corporation which insures ein
ployers against liability for compensation undei· the 
Workmen's Compensation Act of 1915, shall file with 
the Commissioner of Insurance its classification of risks 
and premiums, together with basis rate and schedule or 
merit--ratings, if a system of schedule or merit rating 
be in use; none of which shall take effect until the Com
missioner of Insurance shall have appl"oved the same 
as adequate for -the risks to which they respectively ap
ply. The Commissioner of Insurance may withdraw 
his approval of any premium rate or schedule made by 
the State Workmen's Insurance Fund, or any insurance 
corporation or association, if, in his judgment, such 
premium rate or schedule is inadequate to provide the 
necessary reserves." 

It is further provided ' in said . Section, that: 

"On and after January first, one thousand nine hun
dred and sixteen neither the State Workmen's Insur
ance Fund nor ar:.y insurance association or corporation 
may issue, renew," or carry lJeyond anniversary date, 
any insurance for compensation u~der the Wor~men's 
Compensation Act of 1915, at premium rates which are 
less than those approved by the Commissioner of In
surance for such carrier as adequate for the risks to 
which they respectively apply.'> 
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As appears from its title, the scope of this Act is limited to "in· 
surance against liability arising under Article three of the Work
men's Compensation Act of 1915." The jurisdiction of the Commis
sioner, under the A"'ct to appnwe a premium rate, is restricted to tlle 
app'roval of one for in~mrance against liability "for compensation ·un
der the Workmen's Compensation Act of 1915." Such rate so to he 
approved takes into consideration solely the risk for compensation. 
A power to approve a rate to cover a further and other risk and lia
bility cannot be implied. He -cannot lawfully, .in pursuance of said 
Act, approve of one for insurance operating as a blanket coverage 
against both the definite liability under the Workmen's Compensa· 
tion Act, and also the possible or contingent risks and liabilities that 
may arise under the common law. His power to approve a rate is 
exhausted in the approval of one for insurance against compensa
tion and cannot be extended to the approval of one for insurance 
against that risk commingled with some otller liability. 

To permit a carriP-'' at the rate approved as adequate for the statu
tory risk nuder the Workwen's Compensation Ad io cover, at said 
l'ate, any additional common law liabililty, would be manifestly un
sound and would make srn:h n1te one for something diffei·ent than 
that for wllicll it had been approved. Such additional hazar<l must 
carry its own immranee, separnte and dist.iuct. from that agaiust 
rnmpe11sation. 'l'o 111ix the two would be to iuvite confusion, alld 
woulll not se1·ve or promote the e~1tls so11ght by this whole body of 
statutes prnviding for Workmen's Compensation and insurance 
against liability therefo1·. 1 t is too plain to require argument or 
lengthy di:scussion, that the l•l'emiuui rates to he filed with the Com
missioner in pursuauee of i-\ection 4, of sai1l Ad., nnd wllich are sub
ject to his ap1n·oval, are such, aud such alone, as relate awl apply 
to the liability arisiug mHler Article I U of the Workmeu's Compen
:satiou Law, and that such tate canuot cover or be mixed wit.Ii one 
which covers any other liability. The coverage eontemplated by the 
Ad is absolutely restricted to compensation, and cannot lawfully 
he mingled with ~me against another or more extended liability. 

Since, as above held , the Comrnis!:doner is without authority to ap
prove of a rate for a mixed liability, it follows that no policy of in
surance against compensation should further purport to cover other 
liability. One offending in this respect would call for the Commis
sioner's disappro.val. It would have been idle and vain for the Act 
to clothe him with complete jurisdiction to pass upon the adequacy 
of a rate for a Eipecific risk, and yet withhola from him the authority 
to disapprove of a policy which, in effect, sets at naught the ap· 
proved rate by embracing insurance against a liability additional to 
that for which the rate had been alone approved as adequate. Al
though the express power to disapp1'011e of sucll a policy. is not be-
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stowed, it may, and indeed must necessarily be implied. To hold the 
contrary would be to open the door wide to a compiete nullification 
of his authority over the rate. The power to approve the rate of in
surance and subsequently to withdraw such approval, is of the very 
essence of the power to approve or disapprove a policy as to the re
quirement that its coverage shall bl;! strictly limited to the specific 
xisk and liability for which the rate was approved. As stated above, 
the Commissioner has no power to prescribe the form of a policy as 
to its mere wording, that being a maj:ter for the insurer to adopt, but 
J1e has the power to require it to conform to the law. 

iI am, therefore, of the opinion that the Commissioner of Insur
ance has the power under said Act No. 341 to approve or disapprove 
.of a contract or policy of insurance in respect to its coverage, and to 
;require a policy form providing for a coverage limited to a liability 
for compensation under the Workmen's Compensation Act of 1915. 

2nd. It is provided in Section 4 of said Act No. 341 that the State 
Workmen's Insurance Fund arnl every insurance association or cor
poration insuring against liability for compensation under the Work
men's Compensation Act shall ple with the Commissioner of Insur
ance its "schedule or merit ratings if a system of schedule or merit 
rating be in use," which shall not become effective until approved by 
him. It is further provided in the second paragraph of said ·section: 

"That if the Commissioner of Insurance_ shall have 
previously approved a system of schedule or merit rat
ing, filed with. him by the State Workmen's Insurance 
Fund or any insurance association or corporation, it 
may apply the same to risks subject thereto." 

'These provisions, in effect and intent, place the whole system of 
schedule or merit rating steadily under the Commissioner's control 
nnd supervision. No such system can be applied or become effective 
without his approval. This is tantamount to the power to regulate 
the same. The inspection or rating of risks necessary to be made to 
enable him to approve intelligently the adequacy of any system of 
merit rating is a matter for his determination and within his sound 
administrative discretion. He may approve such system in any case 
where in his judgment it is adequate to the· risks to which it applies, 
or he may disapprove of ffif it fails therein, or he may withdraw his 
approval of any sche_d.ule if, in his judgment, it is "inadequate to 
provide the necessary reserves." If a company under a system of 
merit rating could inspect and rate its own risks without any regula
tion whatever, it _would take from the Commissioner that control 
over the adequacy of such system with which he is specifically clothed 

by the Act. 
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The conclusion is clear that the · Commissioner has the power to 
disapproYe of any system of schedule or merit rating whatever, and 
that it can only be lawfully applied where it has had his at:Jproval. 

3rd. The Act does not expressly charge the Commissioner with 
the duty of approving "a general system of merit rating." In effect, 
however, he possesses the power to establish a general systern, since 
none filed by an insurer ii;! effoctive without his approval. Through 
the potent instrumentality of this brMd authority he can mould aU 
systems to accord with a certain prescribed standard by withhold
ing approval from any that fails to measure up thereto. Whether a 
1'ystem of c?mpiete uniformity in such ratings or a more flexible 
method would better further the purpose of the law, is an adminis
trative and not a legal proposition. 

The Act, however, only makes it obligatory upon an insurer to 
file its "schedule or merit ratings * * * * if a system of ~chedule or 
merit rating be in use." The concluding clause of paragraph 2 of 
Section 4 of said Act provi<ling as follows: 

"Any reduction from the hasis rate filed with and ap
proved by the Commissioner of Insurance, on account of 
the application of such system of schedule or merit 
rating, shall be clearly set forth in the insurance con
tracts or the indorsements attached thereto," 

further indicates that insurance may be either upon a basis rate or 
with reductions therefrom under a system of merit rating. 

As above pointed out, the Commissioner is not directly charged by 
the Act with the duty of establishing a general system of merit rat
ing, his power to that end being only such in practical result. No 
schedule or merit rating can be lawfully applied by any insurer until 
the same has first been duly approved by the Commissioner who 
may thereby, iii the way noted, bring it into complete conformity 
with a general system thereof, but it is not mandatory upon an in
surer to use schedule or merit rating. 

I am, therefore, of the opinion that the Commissioner of Insurance 
can not require that some general system of merit rating adopted by 
him, shall be applied to all the risks within the classification to 
which it may be applicable and 1efuse to permit the writing of such 
risks at a flat rate without merit rating. Under the Act, insurance 
may be either at a flat rate witho11t mer·-i-t rating, or with reductions 

· from the basis rate unde1· a ~y~tern of schedule or merit rating but 
the basis rate and the rnel'it roti11g ;11·e expressly subject to the ap
proval of the Commissionei· who thus exei·dses substantial supervi· 
sion over both such methods of ini;m1·ance. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
.Attorney Generq,l. 
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IN RE FIDELITY INSURANCE. 
The business of making or issuing for a consideration contracts guaranteeing the 

fidelity of persons in such manner, as to amount to an insurance thereof, is a 
vioTation of the provisions of the Act of June 1, 1911, P. L. 567. 

Office of the Attorney Ge1!1.eral, 
Harrisburg, Pa., March 22, 1916. 

Hon. Charles Johnson, Insurance Commissioner, Harrisburg, Pa. 

Sir: This Department is in receipt of your communication of re
cent date, transmitting therewit.h draft of proposed contract be
tween David Barlow and the NuJ30.1;1.e Gor&et Company, ~nd re
questing an opinion as to the rig)lt a.nd f!.utbority p{ ap. inqiviqu~l 
to engage in the business '@f guaranteeing the fidelity of persons for 
a consideration. There is involved i)1 the question a ~Pnsi(!.eration 

of the applicability of the Act of June 1, 1911, P. L. 567, 
Substantially the sanJe question was pi:esented by you, to this De

partment in your commnnication of November 9, 1915, and the mat
ter was disposed of by a full and detailed opinion rendered to your 
Department under date of November 18, 1915, and it was pointe1l 
out therein that: 

"It is the clear object and purpose of this legisla
tion (referring to the Act of 1911) to .safeguard the pub
lic in entering into ·contracts for casualty insurance by 
requiring incorporations, certain minimum capital, for 
the states supervision and control, etc., as they had 
been previously protected and safeguarded by similar 
legislation relating to fire, life and other forms of 
insurance." 

You were advised: 

"that the making, executing or issuing of such contracts 
· by the said David Barlow, under the name of 'Keystone 
Bonding Company' or otherwise, is a violation of the 
provisions of the said Act of 1911." 

As I underst_and it, the same Barlow now proposes to drop the 
mythical title "Keystone Bonding Company" and enter into sub
stantially the same kind of a contract in his own name as an ' indi
vidual and makes the claim, inter alia, that he may legally do -so un
der the proviso in Section 32 of the Act, providing that nothing 
therein · 

"contained shall prevent any one from becoming and 
being ac~epted as personal surety or guarantor." 

It is entirely unnecessary to enter upon a discussion of the possi
ble technical meaning of the words "personal surety or guarantor." 
They must be considered as having been used in the 011dinary, com-
mon and usual sense, and mu~t be given such meaning. __ 
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The proviso above referred to simply means that it shall not -ap
ply to the usual and ordinary cases where one person becomes surety 
or guarantor for another for personal considerations and not as a 
business proposition. 

The NuBone Corset Company sells its merchandise through agents 
and representatives scattered throughout the country and the con
tract proposed to be executed by Barlow is to guarantee the fidelity 
of such agents and representatives. 

The form of the proposed contract is as follows: 

"For and in consideration of the annual payment of 
$2.00 each, I hereby guaranty, to the extent of $200 each, 
and no more, the payment, within thirty days of their 
respective dates, of any and all bills and accounts con-
tracted or accruing on or after . . ............... by the 
several representatives of the NuBone Corset Company, 
a corporation· under the laws of Pennyslvania, named in 
the schedule hereto attached, with the said company. 
This guaranty shall be a continuing guaranty. I hereby 
waive notice of the time or times, amount or amounts, 
of any and all sales or shipments of any goods or mer
chandise to, or on account of, the said representatives, . 
or .any of them, and any and all releases on account, 
and of any and all defaults by the said representatives, 
or any of them, in the payment of any such bills or ac
counts; and I hereby waive and consent to the exten
sion of time of payment of any or all such bills or ac-
counts." ' 

Provision is also made therein for the addition of "otl!.er repre
sentatives" and that Barlow "will guarantee the accounts of such 
newly appointed representatives" on the conditions therein conta_ined. 
The form of contract also provides that the term thereof "shall con
tinue so long as the said NuBone Corset Company, or its said repre
sentatives, shall pay in advan~e," and Barlow "shall accept the said 
annual payment of $2.00 each for any or all representatives guar
anteed" thereby. The form also provides that "the amount guaran
teed may also, on written application, be increased or decreased by 
mutual agreement in writing." 

Such a contract comes neither within the express words of the 
above proviso or its obvious intendment. 

The Brief of private counsel attacking the Constitutionality of the 
Act has been considered with interest, but it is unnecessary to dis
cuss the question in this opinion. It will, of course, be the duty of 
this Department to uphold the Constitutionality of the Act if the 
question should be raised. 

Very truly yours, 

• JOSEPH L. KUN, 
Devutv A ttorrum r1-M1R.rq,l, 
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IN RE FOREIGN LIFE INSURANCE COMPANY. 
A president of a foreign life insurance company doing business in Pennsylvania 

may lawfully contract with the company for a commission on premiums upon all 
business secured by him, while receiving a salary as president, provided the contract 
does no_t operate to the detriment of Pennsylvania insurants in the comp.any, or 
tend to defeat the Commonwealth in the imposition or collection of taxes. If the 
contract operated to the detriment of Pennsylvania insurants or to defeat the imposi
tion or collection of taxes, it would be the duty of the Insurance Commissioner to 
refuse to permit the company to do business in this State while the contract con
tinued in force. 

Office of the Attorney General, 
Harrisburg, Pa., August 11, 1916. 

Hon. J. D. O'Neil, Insurance Commissioner, Harrisburg, Pa. 

Sir: This Department is in receipt of your letter of the 27th ult., 
asking to be advised, whether it is legal for the President of a Foreign 
Life Insurance Company, doing business in this State, to make a 
contract with a company, whereby he receives a commission of from 
25% to 80% of the prepiiums upon all business secured by him, when 
he receives a salary from the company, as its President. 

A domestic corporation is expressly prohjbited from making such 
a contract, under the Act of June 1, 1911, P. L. 581, but there is no 
similar statute in -this State relative to foreign corporations. If, 
however, such a contract operated to the detriment of Pennsylvania 
insurants in such company, or tended to defeat the Commonwealth 
in the imposition or collection of taxes, it would be your duty under 
section 4 of the Act of June 1, 1911, P. L. 605, to refuse to permit 
such 'company to do business in this State while the contract con
tinued in force. 

The matter is one for you to determine and your action will, of 
course, depend upon the facts existing in each particular case. If, 
in any case, you find, that the contract does not operate to the 
detriment of Pennsylvania insurants in the company, and that it 
tends, in no respect, to defeat the Commowealth in the imposition 
and collection of taxes, you would have no power, on that account, 
to refuse to permit the company to do business in this State. The 
advisability of making such a contract would then be a question ex
clusively for the officers . and stockholders of the foreign corporation 
to consider, and its legality should be raised in the State of the 
company's origin, . where, under specific laws, or the _general super
visory powers of its insurance department, it may be prohibited. 

Yours very truly, 

JOSEPH L. KUN, 
Deputy Attorney General. 
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IN RE SALE OF LIFE INSURANCE. 
1, The Act of June 7, 1915, P. L. 895, does not prohibit the soliciting and 

seliitig df llfe ittsurance to former business associates until ninety days have elapsed 
since the age:tJt left his fomier employer or business and entered tlrn insurance 
business, bdt it dtieS make it t1nlawful for the insurance company to pay a com
mission or oilier €dnijteiisatiou or benefit to an agent under such circumstances or 
for the agent to receive fltlY l!'otrlpe1:1satio11, commission or benefit. ' 

:i:. T'he saicl aet apt»lies to ag,ents< who nre duly licensed and in good standing and 
ilro'duc·ers of 1ife insulrane·e,. ,vhe:11 the insured or beneficiary is employed by the 
s:mre corporation as the· ag.enL 

~ce of the Attorney General, 
ll~r1·faburg, Pa.1 November 20, 1916. 

Hdri. J. IJ .. O;Neil, ins:ui"aiie~ Comruis~foner, Harrisburg, Pa. 

sfr: This Department is in re·ce'ipt of your favor of the 4th inst., 
re'quesiing to be a:d.vlsed iis to tbe construction to be p~aced on the 
Ad 6f June 7, i!n5, P. L. ~s!J, 

Saia Act pr"OV1des as foilows: :... 

us~ctfon 1. :Be it erutcted, &c., That from and after 
t:b:e passage of this act, it shall be unlawful for any per
son; /jrm, corporatfon, :insurance agent, broker1 solici
tor; or representative to pay or cause to be paid any 
et>min:!ssfon ar compensation whatsoever1 to any attor
ney, partner, clerk, servant, employe, or any other: per
S'On; hawS'Oever hfred or employed by or with any insured 
tlI' anr bene'ficia:ry named in any policy of lif~ insurance; 
and it s<hall he unlawful for any attorney, partner, 
clerk, senant, employe, or any other person, howsoever 
hired ar employed by or with any insured or any bene
ficiary named in any policy of life insurance, to receive, 
directly or indirectly, any commission, compensation; ~ or 
other benefit because or by reason of any such life insur
ance being placed, sold, or solicited on the life or for the -
hene'fit of their respective clients, employers, or master.s, 
or llily of thetn.; and it shall be unlawful for any attor
ney'; o'lllcer, clerk, servant, or employe of any corpora
tion, par.tnership, joint-stock company, or individual to 
teeeive directly or indirectly, any commission, compen" 
Sa.tiOil; o.i' benefit because or by reason of any life in
sufa'.ilee being placed; sold, or solicited on the life or for 
ihe benHit . of any attorney, officer, clerk, servant, or 
ewpioye of the Mme corporation, partnership, joint
Sidc'k company, or individual, whether or not any such 
attl.ITney; partner, officer; clerk, servant, or employe, or 
bt,'lie'i' :t>"e'rSd:h hirM or employed by or with the insured 
bf dny b'e'ne'flciary . M~d in any policy of life insurance, 
lie' du1y liceilS'e'd by the prope'i' authority in the Com
mo~-Wealth', to place, sell, 9r solicit life inS'urance. 

Section 2. Every such attorney, p·artner, officer, 
Clerk, servant, or employe, or other person hired or em
ployed, or continuing to be hired or employed in the 

file:///VheB
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relation aforesaid, with~n ninety days before or after 
the placing, selling, or soliciting of life insurance on the 
life or for the benefit of their respective clients, part
ners, officers, employers, masters, or person in the re
lation aforesaid, or any of them, shall be under the pro
visions of this act; and every person, firm, or corpora
tion participating in the payment or receipt of any com
pensation or benefit in violation of this act shall be 
guilty of a misdemeanor and for conviction thereof shall 
be liable to a fine of not less than fifty dollars, nor more 
than five hundred dollars, payable to the Common
wealth, and imprisonment of not less than thirty days 
nor more than six months, at the discretion of the 
court." 

You ask to be advised: 

235 

(1) Whether the intent and scope of this act is to prohibit the 
_ soliciting and selling of life insurance to former business associates 

until ninety days have elapsed since the agent left his former em
ployer or business and entered the insurance business. 

(2) Whether the intent and scope of the act prohibits the solicit
ing and selling of life insurance and receiving commissions or other 
benefits, when the insured or beneficiary is employed by the same 
corporation as the agent who is duly licensed and of good standing 
and a producer of Hfe insurance. 

The Act of June 7, 1915, P. L. 885 was apparently passed for the 
purpose of making more stringent the provisions of the law against re
bating or the giving of inducements for taking out insurance. 

It was found that these laws were being circumvented by the in
sured having some officer, agent, or clerk, in his or its employ ap
pointed an agent or representat~ve of the insurance company, to whom 
a commission was apparently paid for the business thus secured, but 
which commission or part of it, was in reality paid back to the in
sured, thus reducing the cost of insurance and being in effect a re. 
bate. · · •·· 

The purpose of the present law was to stop or prevent this and 
similar practices. 

It does not prohibit the selling or soliciting of life insurance to 
one's present or former business associates, but renders it unlawful 
to pay or receive a commission if the agent soliciting or securing the 
insurance is in the employ of the insured, or was in stlch employ 
within ninety days of the placing, selling or soliciting of such Hfe 
insurance. 

The period of ninety days was evidently fixed in order to prevent 
the evasion of the act by the alleged agent resigning from his em
ployment just before the insurance is taken out and re-entering such 
employ- immediately .aftert or some similar method of circumvention, 
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In order to be effective the act had to be general and its provi
sions were therefore mqde to apply to regular agents, duly licensed 
and of good standing, as well as to those who were specially contem· 
plated by the Act. 

You are therefore advised: 
(1) That wliile the act does not prohibit the soliciting and selling 

of life insurance to former business associates until ninety days have 
elapsed since the agent left his former employer or business and en
tered the insurance business, it does make it unlawful for the insur
ance company to pay a commission or other compensation or benefit 
to an agent under such circumstances or for an agent to receive any 
compensation, commission or benefit under the conditions forbidden 
in the Act. 

(2) That the Act applies to agents who are duly licensed and of 
good standing and producers of life insurance. 

Very truly yours, 

WILLIAM H. KELLER, 
First Deputy Attorney General. 
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GPiNI<3NS TO THH STATS ritGHWAY DEPARTMENT. 
) 

SURETY FOR TOWNSHIP TREASURER. 
Under the Act of Jtlly 22, 19i3; P. L. 915, there is no au.thorih h.l eieci: a hlist 

company . ~~ ' a natio~al bank as a township treasurer~ 
Undei' the Act of June 26, 1895, :t>. L. 343; a surety or trust comparly, fli.li;v 

qualified, may · become · sole surety for a township treasurer. 

Office of the Attorney Genera1, 
Harrisburg, Pa., · March 19, 1915, 

Mr. ·J~seph W. Hunter, First Deputy Highway Commissioner, :mu-. 
,, •• 1 •• 'l 

riSburg, Pa. 

Dear Sir: Your favor of the 5th inst. addressed to the Attorney 
General was d°lllY received. You asked to be advised whether a 
Trust Company or Surety Company may become sole surety for a 
Township Treasurer; wh'etlier a Trust Company or a National Bank 
has the right to act as a Township Treasurer, and if so, whether such 
Treasur~r may 'give its own· bond in lieu of a bond with two sureties. 

The Act of July 22, 1918, P. L. 915, provides in Section 5, in part, 
as follows: 

"The supervisors of each township shall meet at the 
place where the auditors of the respective townships 
meet to perform their official duties on the first Monday 
of .December, one thousand nine hundred and thirteen, 
and yearly thereafter,--'-shall organize as a board by 
~ect.ing , one of their num.b~r; as a cb,airman, and shall 
appoint a treasurer and a secretary, who may or may 
not be the same person, and who may or may not be a 
member of the board." 

In Section 9 it provides: 

"The treasurer appointed by the _board of .township 
supervisors shall be required to give bond, with at least 
two sufficient sureties, to be approved by the auditors 
of the township, conditioned that the said tre~surer shall 
well and truly account for and pay over all moneys 
collected or paid · by the State according to the provi
sions of this ae;t, and received by him for road purposes, 
accor(Ung to law." . . . 

The word ."him" runs through this section. It ha.s been usual and 
customary tO. have an individual as a Township T1;easurer . . The law 
always hei:etofore contemplated an individual treasurer. There -is 
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nothing in the language of this Act that .would indicate any change 
in this custom. The language of this Act using the word "person" 
and the word "him" indicates that no change in the law is authorized, 
and no such change would be authorized without specifi~ language 
indicating such intent. 

I am, therefore, of opinion, that under the Act of July 22, 1913, . 
there is no authority to elect a Trust Company or a National Bank · 
as a Township T:r:easurer. This disposes of the question as to whether 
such Trust Company or National Bank, if elected, can give· its own 
bond. 

Upon the other question whether an individual treasurer may give 
the bond of a Trust Company or Surety Company, I have to advise 
you that by the Act of June 26, 1895, P. L. 343, it is provided that 
wherever bond is by law required to be given with a surety or sure
ties, it shall be a full compliance with the requirements of law, if 
such bond shall be executed by a Company qualified to act as surety. 

Therefore, a Surety Company can become the sole surety upon the 
bond of a Towllship Treasurer, and a Trust Company, if it is qualified 
to act in that capacity, may also become sole surety upon such bond. 

-~ 
iLJ,. 

. .... 

: ~- f ; .,<t.. 

Very truly yours, 

WM. M. HARGEST, 
Second Deputy Attorney General . 

DISTRIBUTION OF MONTHLY BULLETINS OF AUTOMOBILE LICENSES 
ISSUED. 

The Highway Commissioner can distribute said bunetin free of charge to ''mayors, 
burgesses, police magistrates, chiefs of polic\!, aldermen and justice of the peace, and 
to other applicants on a payment of a nominal fee. 

Office of the Attorney General; 
Harrisburg, Pa., May 12, 1915. 

R. J. Cunningham, Esq., State Highway Commissioner, Harrisburg, 
Pa. 

Sir: This Department is in receipt of your communication of the 
11th inst. making inquiry as to the effect of Paragraph 39, Section i9; 
Act 102, P. L. 1915, on Section 11, Act 385, P. L. 1913, which is the 
Act of July 7, 1913, P. L. 672, in the matter of the distribution free . 
of charge of your monthly Bulletins of automobile licenses issued. 

The second paragraph of Section 11 of the Act of July 7, 1913, P. L. 
672, (page 678) provides: ' 
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"i'he State Highway Commissioner shall issue printed 
·; montb}y bulletins, giving name and address of each ap
·. plicant for license, together with the number of license 

issued to said applicant; and shall furnish same, free of 
. charge, to mayors, burgesses, police magistrates, chiefs 
of police, aldermen, and justices of the peace, and shall 
furnish at a nominal fee said bulletin to all other appli
cants for the same." 

Paragraph 39 of Section 19 of the Act of April 28, 1915, (Act 102) 
provides: 

'fB:ulletins in pamphlet form, issued by the Highway 
·Commissioner, other than of automobile licenses, and 
not more than ten thousand copies at one issue. The 
State Librarian may requisition three hundred copies; 
the · J,egi,slative Reference Bureau ten copies, and the 
CommJssioner of Highways, the remaining number." 

You will note that by the provision of the fatter Act just quoted, 
Bulletins of automobile licenses ,are excepted by the words "other 
than 9f automobile licenses." 

, The distribution of monthly Bulletins of automobile licenses is not, 
.• therefore, in any way affected by the Act of 1915, and you are not 

permitted to furnish same free of charge, except to those persons 
specifically mentioned in Sectioll-11 of the Act of 1913; to-wit: to 
"mayors, burgesses, police magistrates, chiefs of police, aldermen, 
and justices of the peace." You are required to furnish such Bulle
tins to other applicants "at a nominal fee," but not otherwise. 

Yours very truly, 

JOSEPH L. KUN, 
Deputy Attorney General . 

.,. ,. .. ' 

'· 

BRIDGES ON STATE HIGHWAY ROUTES. 
By the Act of May 31, 1911, P. L. 468, the Highway Commissioner must build all 

!bridges· along State. highway routes which it was the duty of the township authori
ties to build or maintain at . the time of the approval of .the act, and it is not the 
duty of the Highway Commissioner to build, repair or maintain any bridge which 
_it was the d_uty of the county-to build, repair or maintain at the time of the passage 
of the said act. 

' r 
Q:ffice of the Attorney General, 
Ha~risburg, Pa., June 2, 1915. 

Hon. R. J. Gqnning4am, State Highway Commissioner, Harrisburg, 
Pa. 
Sir: I have received your favor of the 21st ult. requesting instruc

tions as ·to the .~a]Ji,tenance and construction of bridges on State 
Highway routes. 

16-_6-1917 
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In Orchfr td hiiderstand the situation with regarg t~ .bridges; it is 
necessary to keep in mind the different kinds of public roads now 
existi_ng by law. 

As at present provided by the laws of the State, ther¢ are fbut 
classes of public roads, exclusive of turnpikes, (1) Township Roads; 
(2) County Roads; (3) State-aid Highways; and (4) State Highways. 

Township Roads comprise the ordinary puhiic roads in tow,nships; 
which are laid out and maintained ..under the la-W by the townsh!.t' 
supervisors. 

County Roads are provided for by the Acts of Assembly of June 
26, 1895, P. L. 336, May 2, 1911, P. L. 244, and May 21, 1913, P. L. 
287. 

By the express provisions of these Acts, County roads constructed 
<Or improved thereunder or by virtue thereof are subject to the con
trol and supervision of the' County Commissioners, and the duty and 
expense of maintaining and keeping them in repair devolve, upon the 
County, and the township authorities are relieved from all 'duty and 
responsibility in connection with their care, maintenance and repair. 

What is now known as State-aid Highways were created under the 
Act of April 15, 1903, P. L. 188, providing for the co-operation by 
the State with the several counties and townships in t'he imprclve
ment of public highways and the maintenance of such improved high
ways. 

It will be noted that Section 18 of the Act provided as ':foll~ws: 

"The word 'highway,' as used in this act, shall be con
strued to include any existing causeway or bridge, or 
any new causeway or bridge, or any drain or water
course which may form a part of a road, and which 
might properly be built, according to existing laws, by 
the township or townships; but shall not include cause
ways or bridges which should properly . be built by a 
county, or adjoin~g counties, or by the State." 

This was followed by the Act of May 1, 1905, P. L. 318, Section 19 
of which was practically a re-enactment of Section 18 of the ·Act of 
1903. 

The Act of May 31, 1911, P. L. 468, repeals both of these ACts but 
I -· • 1 ' : 

provides for the same object in Sections 21 to 63, inclusive, and de-
nominates such highways, in the construction and maintenance of 
which the State has contributed a part of the cost or expense, "State
aid Highways." 

. Section 34 of this Act defines a State-aid Highway as follows: 

"A 'state-aid highway,' as the term is used i:Q. this act 
shall be construed to mean only such highway 'as is 'im~ 
proved with the aid and co-operation of the State with 
.county and township, or witb ~~~~nt·v ~,,.~. -~JD~-~.thiv ~ ,: r 
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ough or incorporated town, either or severally, as th~ 
case may be, according to the terms and provisions here
Q,f; but shall not include any causeway or bridge which 
should properly be built by the county or by the State, 
under existing laws." 

S.tate llighways are such, as are taken over by the State Highway 
Department under the Act of May 31, 1911, P. L. 468, or other Acts 
of A~sembly, and are under the exclusive authority and jttrisdiction of 
tb.e State Highway Department. They are · distinguished!, howeve1r,. 
from State-aid Highways, provided for in the same Act, whicl!r a;re· 
improved and maintainetl at the joint expense of State, counties: 
and townships respectively. 

Section 34 of the Act defines the term "highway," as used in the 
Act of May 31, 1911, as follows: 

,"']he word; 'highway,' as used in this act, shall be con
strued to include any existing causeway or bridge, or 
any new causeway o.r bridge, or any drain or water
course, which may form a part of a road, and which has 
been or might .properly be built according to any exist
ing laws, by the townships of the Commonwealth." 

In addition to the roads which have been opened, laid out and main
tained as free public roads, there are roads which were formerly 
turnpikes but which _have been abandoned or condemned, and thus 
have become free roads. 

The Act of June 2, 1887, P. L. 306, relating to the condemnation of 
turnpiJrns imposed upon the proper townships, etc., the burden of re
pairing and maintaining such roads. 

The Act of April 20, 1905, P. L. 237, transferred the liability for 
the maintenance and repair of such roads from the township to~the 
county. 

The .Act of April 25, 1907, P. L. 104, amended the Act of 1905 by 
extending its provisions to any road abandoned by a turnpike com
pany, or formerly owned by a t~rnpike company., which has since 
been dissolved. 

The .Act of May 10, 1909, P. L. 499, repealed the Act of 1905 and 
the amending Act of 1907, and again made the township liable. 

The Act of May 3, 1909, P. L. 378, provided that on· the dissolution 
of a turnpike company the maintenance of the turnpike should rest 
upon the township. 

The Act of March 15, 1911, P. L. 21, repealed the Act of May 10,. 
1909, and again placed '\}pOn the county the responsibility for the 
maintenance and repair of such condemned or abandoned turnpikes. 
1.1 Such abandoned ·and condemned turnpikes, since the Act of ·March 

,15,· 1911, are therefore to be considered as county roads and not as 

township roads. 
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A bridge in the line of a road oi' highway is ordinarily to be con
sidered as a part of such road or highway, but by reason of the ex
pense of the erection and maintenance of certain bridges being greater 
than a township or adjoining townships could reasonably bear, it has 
early been the policy of the Commonwealth under . certain circum
stances to impose the building and maintenance of such bridges upon 
the county to the relief of the townships. Thereafter, although all 
the rest of the road or highway is a township road under the care and 
supervision of the township authorities, the bridge is a county bridge · 
under the care and supervision of the County Commissioners. By 
the Act of June 13, 1836, P. L. 560, Section 35, it was provided as 
follows: 

"When a river, creek or rivulet over which it may be 
necessary to erect a bridge crosses a public road or high
way and the erecting of such bridge requires more ex
pense than it is reasonable that one or two adjoining 
townships should bear, the court having jurisdiction as 
aforksaid shall, on the representation of the supervis
ors, or on the petition of any of the inhabitants of the 
respective townships order a view, in the manner pro- _ 
vided for in the case of roads; and if, on the report of 
viewers, it shall appear to the court, grand jury, and 
commissioners of the county, that such bridge is neces
sary and would be too expensive for such township or 
townships, it shall be entered on record as a county 
bridge." , , 

In addition: to county bridges proper, various laws were enacted 
providing for county assistance in building township and other 
bridges. (An example of these Acts is the .;ict of March 27, 1903, P. 
L. 74). These Acts expressly provide, however, that the rendering 
of such county assistance does not make them county bridges and 
that they shall thereafter be maintained, kept in repair and rebuilt, 
when necessary, by the respective township or townships, and that 
the county shall in no event,_ be liable for the same. '",. 

The Act of Apuil 28, 1899, P. L. 91, authorized and empowered the 
County Commissioners, however, with the approval of the Court, to 
enter such a bridge upon the records as a county bridge whenever . 
it should appear that the care, maintenance and responsibility of said 
bridge is greater than it is reasonable that the township or town· 
ships should bear, and thereafter the bridge .should. be a county 
bridge the same as if it had originally been so entered .on record. · · 

Various other Acts of Assembly (April 13, 1843, P. L. 221, May 5, 
1876, P. L. 112, May 81 1876, P. L. 131, .April 19, 1895, · P. t,: -39, . 
April 11, 1903, P. L. 164 and April 23, 1903, P. L. 289, inter alia) 
provide for the repair and rebuilding of County bridges by the · 
County authorities, the condemnation and taking of toll bridges ~ 
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County bridges, the l'econstruction as County br--idges of abandoned 
toll bridges, the construction of County bridges over railroads and 
the erection of joint county bridges. 

These Acts, therefore, make a clear distinction between ·bridges 
which must be built and maintained by township authorities, and 
County bridges which must be built and maintained by the respec
tive :counties. Any bridge located on a township road, therefore, is 
a township bridge unless it- has, under the provisions of the Acts of 
Assembly before referred to, become a county bridge. All bridges lo
cated an~ constructed on county roads (and since the Act of March 
15, 1911, P. :L. 21, this includes abandoned and condemned turnpike 
roads) are county bridges. 

The Acts of Assembly of_ April 15, 1903, P. L. 188, May 1, 1905, 
P. L. 318 and May 31, 1911, P. L. 468, evidently had these distinc
tions in view when the sections above quoted were enacted. 

By the' Act of May 31, 1911, P . L. 468, it is therefore the duty of 
the State Highway Commissioner to ' build all bridges along State 
Highway routes taken over .by the Commonwealth which it was the· 
duty of the township authorities at the time of the app.roval of the 
Act to build or maintain, and it is not the duty of the State Highway 
Commissioner to build, repair or maintain any bridge which it was 
the duty of the County Commissioners of the respective counties to. 
build, repair or maintain at the date of the approval of the Act. The: 
fact that this construction may lead to a division of the care and re
'Sponsibility for the maintenance and improvement of the roads andl 
certain bridges, respectively, along~ State highways, as pointed out 
1zy Judge Orv~s, in the case of Commonwealth .ex rel. Fortney vs .. 
Centre County Coin.missioners, 24 Distr ict Reports, 266, cannot be 
permited to nullify or set aside the plain language . of the Act of 
A.ssembly. Besides the responsibility is no more divided than was: 
the case wl;ten a bridge along a township road was under the laws 
before referred to constructed and entered as a County bridge. Since 
the pa~sage of the Act of May 31, 1911, the State Highway Depart
ment is responsible for the care, · maintenance and improvement of 
all such highway r.outes as are set forth in the Act or its amend
ments which have been taken over by the Department, including all . ' . . 
bridges which, at the date of said enactment, were strictly township 
bridges. The responsibility for the care, repair and maintenance. of 
county bridges along said highways remains the same as before t~ 
passage of the. Act, upon the respective counties. . , 

Very truly yours, 

WILLIAM H. KELLER, 
/J'irst Depu.ty Attornwg <Je1~ernl. 
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ST.A.TE HIGHW .A.YS. 

'l'hc Act of May 31, 1911, section 5, P. L. 468, makes a distinction between county 
roads and township roads. All township roads and abandoned and condemned 
turnpikes are directed to be taken over by the State· Highway Department before 
.T U!le 1, 1912. County roads are to be taken in whole or in part from time to time 
a,, conditions permit. Notice in writing to county officers of the intention so to do 
must be given. The work must be uniformly done. 

Section 10 regulates State highway routes running through boroughs. If such 
highway has not been improved in a manner equal to· the standards of the State 
Highway Department, the department is authorized, with the consent, express or im
plied, of. the borough councils, to improve or reconstruct the same at the expense 
of the Commonwealth. There is no obligation upon the department until after 
11otice to the borough authorities of an intention to take over any such i·oaci. 

Office of the Attorney General 
Harrisburg, Pa., July 12, 1915. 

Hon. R J. Cunningham, State Highway Commissioner, Harrisburg, 
Pa. 

Sir: I have your favor of the 7th inst. asking for an opinion as 
to whether or not it is obligatory on the part of the State Highway 
Department to take over at any fixed tirne those portions of State · 
Highway routes that have previously been built by County Commis
sioners, and known as "County Roads;" also whether or not it is 
obligatory on the State Highway Department to take over at arvy 
specified time those portions of highW!lY routes running through 
ho roughs. 

Section 5· of the Act of May 31, l!J11, P. L. 468, which provides fo1• 
the taking over by the State Highway Department from the several 
counties and townships of the highways embraced in the State High
way routes described in said Act, makes a clear distinction between 
county roads and township roads. Under the Act all township roads 
and abandoned and condemned turnpikes were specifically directed 
to be taken over by the State Highwaiy Department before the first 
day of June, one thousand nine hundred and twelve. This provi8io'n 
did not apply, however, to county roads, which a:re go"V"erned by 'Uie 
preceding clause "said highways are to be taken over in whole or in 
part, from time to time, as circumstances and conditions w~ll per
mit." 

You are, therefore, advised that as to county roads which have 
Leen built and maintained, or at the passage of the Act of 1911 
prnpedy ought to have been maintained, by the respective counties; 
such highways are to be taken over by you, in whole or in part, from 
time to time, as circumstances and conditions will permit, and there 
is no fixed time that it is obligatory on the part of your Department 
to take them over. 
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Before taking over any such highway you must~ of cou1•s~, give · 
notice in writing, as required by the Act, to the proper offi~er·s· 0:li the' 
county of your intention so to do, and of the date when· the· De
partment will assume the maintenance and care of such roadS:· A:ff1!er' 
this has been done it is the duty of your Department to maint.ta:in~ 
the roads so taken over. 

The Act does provide that, so far as conditions will allow; t!li.e 
work of maintenance, repair and constructi0n of State Highways' is ·; 
to be commenced and carried on equally and uniformly in the sev-· 
eral 'counties. 

With reference to the State Highway routes running through bcfr-· 
oughs you are governed by Section 10 of the Act of May 31, 1911. 

That section specifically provides that the Act shall not be con· 
strued as including or in any manner interfering with I'.Oads, streets 
and .highways in the cities, boroughs or incorporated towns of the 
Commonwealth. If such road, street or highway, within the limits 
of a borough or incorporated -town, forms a part or section of a State 
Highway route, and has not been improved or reconstructed in a 
manner equal to the standards of . the State Highway Department, 
you are authorized, by and with the consent of the Borough Councils, 
to improve or reconstruct such unimproved. section or sections at the 
expense of the Commonw9alth. 

This consent inay either be evidenced by an express ordinance or 
resolution of the Councils agreeing to such action, or it may be in
ferred under the Act from the failure of Councils to file objections, 
in writing, with your Department within sixty days after you have 
notified, in writing, the proper authorities of said borough of your 
intention to take over such road, m:reet or highway: or any part 
thereof under the provisions of said Act. 

Unless and until you give the proper borough authorities notice in 
writing of your intention to take over for reconstruction and main
tenance any such road, street or highway, or parts thereof, within 
said borough under the provisions of said Act, there is no obligation 
on you to reconstruct or maintain the same. Such action is to be 
taken by yoµ, at your discretion, when the failure to take over such 
road, str-eet or highway would leave an unimproved gap in a con· 
tinuous improved State highway. 

Very truly yours, 

W lLLIAM. H. KELLE I{, 
F-irst Deputy Attorney General. 
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WATER COMPANY PIPES-STATE HIGHWAY. 
The State Highway Commissioner has the right to require a water company 

to remove its pipes from under the improved portion of a road and relocate them 
under the unimproved portion in such manner and condition as not to injure the 
road, and the expense of such relocation must be borne by ,the water company. 

Office of the Attorney Genera_!, 
Harrisburg, Pa., September 23, 1915. 

Hon. R. J. Cunningham, State Highway Commissioner, Harfisbur'g, 
Pa. 

Sir: I have your favor of the 8th inst. requesting an opinion as 
to your right to require a water company to remove its pipes from 
under the improved portion of a State-aid highway and re~locate 

them in such portion of the highway as is not improved. 
I note that the pipes now , laid by the company are old and con

structed of wood; that they leak and are subject to constant repair, 
which causes decomposition of the limestone placed on the road. 

A similar question was presented. to Attorney General Bell by your 
predecessor in office, Hon. E. M. Bigelow, who requested advice as to 
whether the State, through the State Highway Department, has the 
power to compel the re-location or removal of water pipes, gas pipes 
or other structures in the surface or subsoil of any of the State high
ways where the present location of such structures, by reason of the 
change of grade or re-alignment of any of said higfiways, or other 
changed conditions, interferes with the safe or convenient construc
tion or irnprov~ment of said highway, in accordance with the plans 
and specifications prepared by the State Highway Department under 
and pursuant to the provisions of the Act of May 31, 1911, P. L. 
468. He was advised that your Department has the power to . compel 
the re-location of water pipes, etc., in State highways when required 
for the proper construction of the road. 

In his opinion the Attorney General said: 

"It results, from what has been said, that any fran
chise or privilege granted to lay gas pipes, water pipes, 
or other structures in the surface or subsoil of any of the 
state's highways, was at the time of the grant, is now 
and at all times will be subject to the State's exercise 
of her police power. This police power is a continuing 
power, hence the grantees of such franchise have no · · 
vested rights or continuous easement in respect to the 
location or use of such structures, but such easements 
are subject always to the superior right of the State to 
require a change in the location or in the mode and man
ner of the enjoyment of the easement or privilege, at any 
time as changed circumstances or conditions may make 
necessary or proper hi the interest of the public safety, 
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. convenience or general welfare." Citing Decisions of the 
Supreme Court of Pennsylvania and of the United 
States, in support of such statement. 
(Attorney General's Report 1911-12,. page 228). 

And, as pointed out in the opinion, the company can recover no 
compensation for the expenses incurred or injuries sustained in and 
about such re-location . 

. The same principles have been recognized in the recent cases of 
Keystone Telephone Company vs. Philadelphia and Reading Railway 
Company, 56 Pa. Super. Ct. 384, and Grand Trunk Western Railrnad 
Company, vs. South Bend 227 U. S. 554. 

By the Act of May 31, 1911, P. L. 468, Sections 21 to 36 inclusive, 
provision is made for the construction, maintenance and repair of 
State-aid highways. In section 22 of said Act it is provided: 

"Such roads to be at all times under the authority and 
supervision of the State Highway Departmen,t." 

I am, th_erefore, of opinion that the ruling of Attorney Gener:il 
Bell with reference to State highways, is also applicable to State-aid 
highways and that upon proper occasion you have the right to re· 
quire a water. company to remove its pipes from under the improved 
portion of the road and re-locate them under the unimproved portion 
in such manner and condition as not to injure the road, and that the 
expense of such re-location must be borne by the wate~ company. 

I 

Very truly yours, 

WILLIAM H. KELLER, 
Fi·ist Deputy .Attorney General. 

IN RE RAILWAYS ON PUBLIC HIGHWAYS. 
Any act on the part of the supervisors of a township which tends to narrow 

a public road
1 

or to render its use for its entire width by the public dangerous or 

impossible is ultra vires. 
A street railway, which occupies a State highway with its tracks, may be 

compelled by the State Highway Department at any time to place i_ts tracks at 
the_grade established by that department, and if it fails to do so, the railway com· 
pany can be indicted ; and for its abuses of the powers and usurpation of public 
rights an actioll. of quo warranto would lie against it. To make it conform to the 
lawful conditions· under which it took a portion of the .public road for its tracks, a 

suit in equity may be maintained against it. 

Office of the Attorney General, 
Harrisburg, Pa., January 6, 1916. 

Hon. Robert J. Cunningham, State Highway Commissioner, Harris· 

burg; Pa. 
Sir: This Department is in receipt of your communication of 

December 23, 1915. The matter which you present is that of a· street 
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l'ailway com.pa11y occupying a road which is now a part of the State 
Highway System. It appears that this company occupies the road 
under the grant of township supervisors and the nature of its occu
pancy is such that the road has been narrowed so that the part opened 
and in use by the public is less than that to which the road was orig- . 
inally opened. You also state that the street railway company, in 
'Occupying this road, maintain their tracks above the level of the road
way, so that that port1on of the road occupied by it cannot be used 
:and traveled over with safety by the public. 

It further appears that certain conditions impo~d by the super
visors in their original grant have been left unperformed by the street 
'car company; in some instances on their claiming releases from such 
'conditions and in other instances on the grounds of the impossibility 
bf th~ir performance. 

Your inquiry is as to the rights of a street railway company so 
occupying the public road, and the remedies available to the Com
nmnwealth where such occupancy narrows the road or otherwise 
:unounts to a public nuisance. 

The legal aspect presented is not so much that of the rights of 
this company and the Township, but the Company and the Common· 
wealth. It is hornbook law that in this state local political divi
sions, 'whether municipal or quasi-municipal, hold their streets and 
roads merely as public trustees, not for the citizens only, but for 
all the inhabitants of the Commonwealth. Except in so far as con
stitutional limitations prohibit, the Legislature may, therefore, 
modify, abridge or enlarge their use without the consent, or even 
against the will of such divisions. 

City of Hcwrisburg vs-. Railway Company. 1 Pearson 298. 

By the Act of May 14, 1889, which is merely a re-enactment of the 
constitutional provision of 1874, no street-railway may locate its 
tracks upon any street or road without the consent of the local au
thorities. The right of local authorities to grant such permission is 
different in the case of townships than that of boroughs or cities. In 
the latter the municipal corporation has, aside from the rights of 
the Commonwealth, almost exclusive jurisdiction over its streets. 
They may extend or aJ5ridge them, widen or narrow them, and arty 
property ownel' injured may look only to such municipality. In town
ships, however, while the supervisors or other township oftkers a:ra 
tbe local authoPitief< referred to in the Constitution· of 181'4, . and 
Act ot' 1889, yet they do l10t )lave tile conJrol possessed by munici, 
palitie2. As stated hy Mr. ,Justice Williams in Pennsylvania .Rail
roacl Co1npa?iy w. M ontrw1nrry Oou?1.ty Pas.~enger .Railway, 16?' Pa. 
'U: 
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"Qities and boroughs possess the necessary power over 
their streets to enable them to authorize their use by a 
street railway. Townships do not ,possess municipal 
powers, and under existing laws their control over the 
public roads is limited." 

. Township supervisors can lay out, abandon, or alter township roads 
only under the direction of the Court of Quarter Sessions, and not 
under their own discretion or initiative. When a road is bnce es ~ 
tablished; whether it has in the first instance been one laid out under 
the otder of the Court; or is a prescriptive road covered by tiie Ad 
of April 21, 1846, P. L. 416, the rfghts and powers of Supervisbrii irl 
themselves to alter its width, length or location, have been i·epeatedly 
denied by the Courts of thi.s sta.te. 

As stated in McMurtie vs. ' Stewar't, 21 Pa. State 322! 

"When the order to open is executed by the supervis· 
ors, the whole width of 'it is to be taken as devoted to 
the public use, and though it may not at first be entirely 
cleared out, that may be done afterwards. When a 
track has once been made on which the public can pass, 
the power to make another location .is gone." ~ 

Again, in Furniss vs .. Furniss, 29 Pa.. 15, it is held: 

''No agreement between supervisors and owners of 
land through which a public road passes can give valid
ity to a change of the route of such road differing from 
that reported by the viewers. The authority under the 
order to open a road is exhausted by the action of those 
to whom it is directed." · 

The foregoing cases are cited in support, of the position which we 
take, namely, that the Supervisors were without power to enter into 
any valid agreement, which in its effect nai:rowed or limited the por
tion of this road which could be used by the public. 

Any political subdivision, that is townships, boroughs or cities, 
when gr.anting permission to street-railways to occupy their roads or 
streets, may impose such conditions as they see :fit. 

Allegheny -vs. fJtreet Railwo,y Company, 159 Pa. 411 . 
. As stated in Plynwutfl, Township vs. Ohestriut Hil'l and Norristown 

Railway, 1B8 Po .. 181: 

''The railway company must t&ke such consent upon 
'such conditions ·a.s Uie local authorities may iPJ.J1ose, o:r 
not at a.ll." 

Ju the present case the consent in the first instance was given on 
f}OJldition tbat, with the exception of a small portion of the road, 
there was tQ be a sixteen foot clear roadway, and in addition the 
oompany was to take care of all slides, and to keep the drains open 
at aU .times. TJl!l company ba13 mi:i.inta.inecl i:i. positioµ tba.t ;:i,siqe f~om 
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the agi'eeinents these conditiolis were impossible of fulfil~ment, parti· 
cularly as to the width of road,rny. Their' attitude is that in main
taining it to the designated width they wonlcl be compelled to retai11 
dangerous curves, and keep the! track in dangerous proximity to the 
west bank. This contention is disposed of in the cas~ of Common
wealth vs. Erie _ and North-East Railroa~ Company, 21 Pa. 355, in 
which the Court says: 

" If the powers given to the corporators cannot be 
executed without disregarding the restrictions with 
which they are coupled, they cannot be executed at all. 
A prohibition, exception or reservation in a charter, 
must therefore stand in full force, though it destroy or 
make nugatory all the powers given to the company." 

Again-

"Municipal consent to the occupation of the streets 
of a municipality by a railroad company upon condi
tion, and the condition broken, is no consent at all." 

See also: 

.M'illcreelc TQwnship vs. Erie Rcwid Transit Company, 216 Pa. 132. 

By the subsequent agreements entered into the Supervisors, at
tempted to give away public rights, and the company, consistent with 
its uniform course, attempted to free itself of its obligations. The 
duty of this company to maintain the whole of the road, including 
the portions occupied by its tracks, fit. for public travel is discussed_ 
later. Such duty, however, under the common law and its franchise, 
is no less than the duties discussed in the case of Snow et al vs. De.er
field Township, ?'8 Pa. 181. In that case a railroad which constructed 
its tracks on a public road was obligated under the Act of February 
19, 1849, to construct .a new road. The township authorities at
tempted to release the railroad company from this obligation in con
sideration of the payment of n, snm of mon ey to the township. The 
Con rt in discnssing the case says: 

"It was an agreement by the township wholly to r e
l~as~ .the railroad compan.y from all responsibility and 
hab1hty for the construction and repair of this and all 
other roads made necessary by the obstructions or occu
pancy, or injury caused by the building of the 'railroad, 
and ~o perform this duty on the part of the township. 
Now, clearly this was a contrad. beyond the scope of the 
powers of the commissioners who made the agreement on 
behalf of the township. They could not release the rail
road company from its public duty and its liabilfty to 
the public for neglect or non-performance of the duty. 
The whole contract was ultra vires, and compelled the 
township to assume a liability to the public which was 
specially imposed by law upon the railroad company." 
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Aside from all <luties imposed o.n this street railway company in 
its franchise to main1;ain its tracks in condition so that the public 
might use- them, and to presel've the wi<lth an<l condition of the bal
ance of the road, it has long been recognized as the common law in 
this state that such duty is inseparable from the use of a public high
way. 

'!.'he whole attitude of this company has been one of indifference 
to the effect which the prescence of their railway has on the balance 
of the road. As stated in Commonwealth vs. Erie and North-East 
Railroad Company, supra: 

"If, for instance, the railroad be made above the level 
of the street, they must grade the rest of the street also, 
if that will make it better for public accommodation. 
They cannot say to the city' authorities, We have de
stroyed your street; and rendered it impassable; but we 
Iiave not impeded its free use, because you can restore it 
again to a tolerable condition, at your own expense. 
Neither does it make any difference whether it be a main 
thoroughfare or an unimportant by~street, for this act of 
incorporation protects all alike." 

The portion of the act refone<l to rea<lH as follows: 

"The said railroad shall Le. so" constructed as not to 
obstruct or impede the free use of any public road, 
street, lane or bridge, now laid out, opened or built." 

The requirement in that act was 110 g1·eater than the co:µm1on law 
d_u.ty upon street-railway companies 1o preserve the streets they oc
cupy in fit condition for public use. 

rn· the case of .R ea cling V8. Unitecli '1'1:.adimi G<nnpany, 215 Pa_. 250, 
the rule Js stated: 

"'1.'he municipality, as the agent of the state, has 
charge of the streets, that it must maintain and keep 
them in proper repair; and when the state permits this 
charge, as to a portion of a street, to be committed to 
another, it must be understood as imposing upon sucli 
party the responsibility that formerly_ rested upo~ _the 
municipality, unless in the grant or m the murnc1pal 
consent thereto, of the right to use a portion of the 
street, such responsibility is expressly withheld and its 
imposition fontinued upon the municipality." 

It wi
1

il be not~d ~ere-, t~at to relieve a street-railway ~ompany from 
this duty it must be e~pressly stated in the grant. 

Again in the same case: 

"It is recognized with substantial uniformity that a 
railway · company, whether general or passenger, is 

'f'.~ bound to keep tb.e portions of streets occupied by its 
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right of way in good condition, even in the absence of 
any express contract or statutory direction to that ef
fect." 

In the case of Harrisburg vs. Ra'ilway Co1npany, Snpra, tile _Coort, 
commenting upon the effect of the Act of! 1861, says: 

"But the act of 1861 gave the virtual use of a portion 
of each of these streets to the railroad company. True, 
the public have certain limited rights on the track of 
the road. It is i·equired to be made at grade wit9. the 
street, and therefore may be passed over at pleasure. 
l\1any vehicles travel upon its rails, but must give way at 
all times and under all circumstances to the cars of, the 
company, which has measurably an exclusive enjoyment 
of so much of the public street. Who then must keep 
that portion of the street so occupied in repair in the:ab
sence of all statutory provision? As we conceive, it 
must be done by the railroad company. From the very 
nature of the enjoyment, the duty devolves upon it. The 
Legislature has taken the control of that portion of the 
highway from the city -authorities and given it to an
other corporation, to be used in a method peculiar to 
itself. All of the streets not so occupied must be kept in 
repair by the city. If the track of the railroad company 
becomes so deep and pondfi!rous that it cannot be 
crossed with safety, the company may be indicted." 

In the present case tile cornpauy hai; (le11ied its Ii<1bility to continue 
:any impro\-ernent:-; which it U lllledook to make iu the first instance. 
lts attitude ltas also uegatived ils intention to improve its road-bed 
in view of chauging comlitions. lt can be stated here as a positive 
legal conclusion that irrespective of any agreement on Hs part.to do 
:-;o, whe11 the state undertnkes to vavc or improve this road_ it can 
'C'orupel tbis compally to pave its hacks with a pavemeut reasonably 
icu1·respondiug witli that adupteu by the State. 

Heading vs. Union Traction Cornpciny;-202 Pa. 511. 

Jn this case the Court qnotcs from l\1r. Justice Mitchell's opiuiou 
in Philadelphia vs. Street Passenger Rwil·way Company, 169 Pa. 269: 

"The duty to repair, where it exists, extends to the 
replacement of an old pavement by a new one of dif
ferent and improved kind * * * the company is 
bound to keep pace with the progress of the age in 
which it continues to exercise its corporate functions.' 1 

In the Reatling case the Court uses an expression which is very 
appropriate to this phase of the present case: 

"Certainly no contract was made between the city and 
the company designated to stand as an obstacle i'n the 
path of progress, corporate _.?r municipal." 
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· In. conclusion I beg to advise y@u: 
First: That any act on the part o.f the Supervisors of this town

ship which te.nded to narrow t.his road, or to render Hs use, for its 
entire width as laid out, by the public dangerous or impassable was 
ultra vires. 

Second: 'l'he present co~pany is undoubtedly occupying this road 
in disregard of the conditions nuder which permission to occupy it 
was granted. 

Third: At any time that the State Highway Department sees fit 
it may be compelled to place its tracks at the grade adopted by the 
Highway Department, and to pave between tf:hem and to the edge 
of the ties on either side, with pavement confo11ming· to that adopted 
by the ~ta,te ~igl;lway Department. 

Fourth: ln its present manner of maintaining its tracks it is 
maintaining. a public nuisance. 

For tht:i latter offense t)lis compan"v can be indicted. For its abuse 
of its powers and usurpation of pubEc r-ights au action iu quo 
warrante would lie against it. To make it conform to the lawful con
ditions under which it took a portion of this road fo:r- its tracks an 
action in equity may be maintained against ii. 

Very truly youn:, 

HORACE W. DA VIS, 
Deputy Attorney Genernl. 

IN RE AUTOMOBILE LICENSES. 

The owner of an automobile, who has taken out a license under the provisi6ns 
of the Act of July 7, 1913, P. J_,. 672, can operate may motor vehicle and is not con
fined to the particular car registei·ed in his name. Every paid operator, employe 
of an owner or custodian of a motor vehicle, must take out a license, and all oth~r 
persons, exceP,t the owner, paid operator, employ4'.. or custodian, operating a car must 
l:av;; il card issued by the State Highway D epartment, authorizing him to operate 

a machin~. 

Office of the Attorney General, 
Harrisburg, Pa., January 10, 1916. 

Hon. Joseph W. :gunter, Fir•st Deputy State Highway Oommissionerr 
Harrisburg' Pa. 

Sir: I have your favor of the sixth instant requesting an opin-
ion o.:ii t be following question : · 

"Must a State Highway Engineer, or a State High
way Superintendent who in?ividually owns a motor 
vehicle and who is granted a license to operate the same 
I 
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under Section 3 of the act of July 7, 1913, P. L. 672, t~ke 
out a driver's license, under Section 9, first and third 
paragraphs of the -same act, in order that he may be 
entitled to operate a motor vehicle furnished him by the 
State?" · -

Section 3 of ·the Act of July 7, 1918, provides, inter alia, as fol
lows: 

"Application for registration of motor vehicles shall 
be made to the State Highway Department * * * The 
said application shall be made · upon a blank provided 
for the purpose by the State Highway Department. It 
shall be signed by the owner or owners in case of joint 
ownership, and be. verified by oath or affirmation. Upon 
receipt of the application and the proper fee, the State 
Highway Department shall, except as hereinafter pro
vided, register the said motor vehicle in a book to be 
kept for that purpose; and shall issue to the . owner or 
owners a registration certificate which shall entit(e the 
holder or holders to lawfully operate any motor vehiql'e, 
showing the name and address of the owner or owners, 
the name, type, horse power and manufacturer's num
ber of the motor vehicle, and the registration number 
thereof," etc. 

Section 9 of the same Act provides, inter alia, as follows : 

"Every person desiring to operate a motor vehic~e as a 
paid operator, or who is an employe of the owner or cus
todian thereof, shall first obtain a d_river's license. Appli
cation for license shall be made upon a bank furnished 
by the Highway Department, and shall contain the full 
name of the applicant, with his place of residence; and 
shall state that said applicant is over eighteen years of 
age, and is qualified to operate a motor vehicle. It shall 
be signed by the applicant and verified by oath or affir
mation. 

Upon receipt of the application and fee of two dollars 
($2), the State Highway Department shall issue-to the 
applicant a driver's license and badge. «· * * Every 
person other than a paid operator, owner. custodian, 
or employe, desiring to operate a motor vehicle, shall 
make application to the State Highway Department, 
upon a blank furnished by the Department, for a license 
card, which shall be furnished free from charge to the 
applicant, and which shall expire upon th~ thiFty~fir.st ;_ 
day of December of the year in which it was issu,ed:','i " _. 

1 

'l'hese sections .above quoted provide a complete ,systeJI!: for the li
censing of owners and operators of motor vehicles. The thi·l"d sec
tion provides that the owner of a motor vehicle who holds a r~g.is~ 
1ration rertificate shall be eniii'lcd "to lm~rfully operate any motor 
vehicle.~' 'l'he fir:-;t paragraph of the 9th Section provi~es for the 
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issuing of a driver's license to a paid oper·ator, an employe of tlie 
owner or custodian of a motor vehicle, and the third paragraph of 
lhe same section provides for the issuing of a license card to all 
other persons except the owner, paid operator, custodian or em· 
ploye. In none of these cases does the law limit t'he holder of the 
certificate or license to the operation of any one particular motor 
vehicle. An owner of a motor vehicle who holds a registration certi
ficate may, therefore, lawfully, under Section 3, operate any motor 
vehicle, and not only the motor vehicle owned by him. 

You are, therefore, advised that a State Highway Engineer or a ' 
State High way Superintendent who individually owns -a motor ve
hicle and who has been granted a license to operate the same under 
Section 3 of the Act of July 7, 1913, P. L. 672, is not required to take 
out a driver's license under Section 9 of the same Act, in order that 
he may be _entitled to operate a motor vehicle fuirnished him by the 
State. A State Highway Engineer or State Highw.ay Superinten
dent who does not himself own a registered motor vehicle is, how
ever, required to take out a driver's license before he can operate a 
motor vehicle belonging to- the State. 

Very truly yours, 

WILLIAM H. KELLER, 
First Deputy Attorney General. 

1N RE APPORTIONMENT OF APPROPRIATION FOR REPAIR OF STATE 
AID HIGHWAYS. 

'l'he money to be expended for the maintenance and repai r of State-aid highways 
may be used wherever it -may be needed for such purpose. It need not be ap
portioned among the several counties in proportion to their mileage of township and 
co~nty roads as is required in the case of money expended fo1: the construction of 
such highways. 

Office of the Atto•rney General, 
Harrisburg Pa., March 1, 1916. 

Hon. R. J. Ounnin~11rarn, Stat~ Highway Oommissioner, Barris
uu:rg, Pa. 

Sir: ·r have received your favor of the 24th ult. inq_uiring whether 
it is necessary for you to apportion so much of the appropriation of 
1915 as is set apart -by ~rour Department _ for the maintenance and 
t•epair of State-aid highways among the several co~ties of the Coll}· 

17-6-lfili 
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monwealth according t'o the mileage of tile· tm:vnship and county 
roads in the respective counties, as · is providetill Tuy the Act of May 
31, 1911, P. I.J. 468, Sec. 27, ~ith reference to app11opria-tions· for the· 
construction of State-aid highways. 

'l'hc Act of June 18, 1915 (Appropriation Acts p. 30!) a-ppropri
it!es to your Department 

(':F'ot the payment of the Commonwealth's sn.1a:re· iw 
the expense· of constructing and maintaining Staile,aidJ 
i1igilw'ays·, as· provided in the act of May thirty-first, one· 
thousand nine hundred and eleven, the sum of five hun~ 
dred thousand dollars ( $500,000) .11 

8edfon 29 (jf the Act of May 31, 1911, provides: 

""L'he Work of maintaining a'ndl repairing all State-;;tid 
highways improved under the fH'Misions of this act, or 
which shall have been previously reconstructed by State
aid shall b•3 done by the State Ifig7"iwa'J! D epartmentlj: 
and fifty per centum of the cost thereof" shall be paid by 
the several townshi1m wherein s11d1 roads may lie," etc. 

Sediuu :.!7 oJ lite ~a uie Ad provides, inter alfa:, a:s follows: 

"'l'he State aid authorized by the provisions of this: 
act in the construction of State-aid highways· shall be 
ratably apportioned among the several counties: of the
Commonwealth by the State Highway Commissioner,. 
according to the mileage of township and county roads' 
in the respective cou,nties,_ and the said amounts or llP· 
portionments shall remain in the State Treasury until 
applied for in accordance with the provisions of this 
act," etc. 

It will be noted that this provi!'lion requiring the apportionment 
uf State-aid .under 1he Act of l\:Cay 31: 1911 , :unong the several coun
ties of the Commonwealth i11 proportion to the mileage of township 
and count,"5 roads in the respective countie8, is limited to State-aid 
authotized for the construction of State-aid highw.ays. As the sec 
tion relating to the wotk of maintaining and repairii~g such roads 
when built follows almost immediately thereafter, it would seem 
tlJat the clause in section 27 providing for 1he apportionment of 
l';tate-aid funds was intentionally limited to such funds as were au
thorized fot the const'ructio1i of State-aid highways and was not 
tnea1H to apply to funds appropriated for the-maintenance and repail~ 
of such J>oa:ds when constructed, and naturally so, for while the cost of 
builcllng :r·oacis inay pi·ope1•Jy be apportioned in the first instnncer 
'the cost of their maintenance and repair depends to some extent on 
mntlen; beyond the control of the Department and cannot be accnrate
iy i:ljJportioned per mile il'respective of the actual conditions on the 
gronndt and the wear .und tear fo whfrh the 1·o;id~ are subje.cted. 
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Sound policy requires that roads built by the aid of _the Common
wealth be maintained in reasonably good repair irrespective of the 
number of miles of township or county roads in the district, and to 
allow roads already built by State-aid to fall into neglect because 
the funds apportioned to one county were exhausted while surplm; 
funds remained for i'he maintenance of such roads in other counties 
\~ould be unwise _and short-sighted. 

In the appropriation for 1915 above quoted, no division or separa· 
Hun of the $500,000 app-r-opria:ted has been made between the work 
of constructing and the work of mainlaining State,aid highways. 
In 1'he interests of economy the 1·uadf.: already buHt by State·aid 
should be kept in reasonably g·oocl repair and condition, and if there 
is not sufficient money to do both, necessary repair and maintenance 
of such highways ~hould have precedence over new construction. 

Out of the appropriation of $500,000 you should therefore set 
aside a sufficient st-im to cov-er a liberal estimate of the cost of main
taining and repairing State-aid highways already built for the period 
of -two years from June J, HJ15, and this sum can be applied by you 
general1y to the maintenance and repairs of such State-aid highways 
as may require the same and need not be _apportioned among t he sev· 
eral counties in propottion to their mileage of township and county 
roads. Car·e should of course be taken that such repahs be made 
in keevil1g with the requirements of travel and that an undue aiuount 
be not spe11t in one section to the dis-advantage of another, ·but that 
the whole apJH'opri.ation be expended in such manner as to. keep the 
eutire system of State-aid highways as far as possible in reasonably 
good' 'order rund cond:ition. 

Yours very t:r·uly, 

WILLIAM H. KELLER, 
First Deputy Attorney General. 

STA'.rE HIGHWAY DEPAR'l'Ml<}NT. 

The department shuld not enter into contracts for t!Je expenditure of more money 
than remains of the appropriation for building of roads plus the respective shares 
due the Commonwealth by the several counties, boroughs, townships, etc. A record 
should be kept of the counties which have not received their full apportionment of 
rpads, so that the deficiency can be made up from the next appropriation. 

Office of the Attorney General, 
Harrisburg, Pa., March 30, 1916. 

Hon. R. J. Cunningham, State Highway Cominissioner, Harrisburg, 

Pa. 
Sir: I have received your f'a:vor of' the 22nd inst. with reference to 

the ~pproprlation to your Depa.t~lllent f~n· the construction of ~tate· 
aid Highways. 
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Section 27 of the Act of May 31, 1911, (P. L. 468), provides: 

"The State aid authorized by the provisions of this act 
in the construction of State-aid highways shall be rat
ably apportioned among the several counties of the Com
monwealth by the State Highway Commissioner, 3;C
cording to the mileage of township and county roads m 
the respective counties, and the said amounts or appor
tionments shall remain in the State 'l'reasury until ap
plied for in accordance with the provisions of this act; 
Provided, however, That .if, in any case, the amounts or 
apportionments so apportioned shall not be applied for 
before the :first day of March in each year, the same 
shall thereupon be ratably allotted to such county or 
counties as have made application requiring the expendi
ture of sums, in the improvement of State-aid highways, 
greater than the amount of their apportionment." 

Frum the statement of the State-aid apportionment enclosed with 
yum· curnmu11ication it appears that if all the counties of the Com-
111uu wealth had received un ly their proportionate amou11t of such 
State-aid there woulll Le a balance available for State-aid highway 
com;truction at this time o.f !jj;!Jl:J,792.17. 

It appear:; from said statement, however, that previous to your in· 
unction iuto office as State Highway Commi:;sioner State-aid high\vay 
contracts had been entered into in various counties in excess of the 
amount apportioned to them. Whether this was done by reason of 
the faet that certain counties had not availed themselves by March 1 
of each year of their apportionment in accordance with the provisions 
of the Act above cited, and these amounts were -again apportioned 
among those which had appliell for sums in excess of their apportion
ment, or whether it was due to some error on thi3 part of the Depart
ment or circumstances beyond its control, I have no knowledge or 
information. The fact remains, however, that previous to your as
suming office, contra.cts were entered into in sixteen counties of the 
Commonwealth to the amount of $522,369.89, over and above the 
amounts coming to them on an apportionment under Section 27 of 
the Act of 1911. As a matter of fact, therefore, instead of having 
$913,792.17 available for State-aid highway construction you have 
only $391,422.28. 

Various counties throughout the Commonwealth which have not 
received their full share of State-aid apportionment are calling upon 
you to enter into contracts for the full amount of their respective ap
portionments. The contracts you have already entered into ' on behalf 
of your Department will practically exhaust the actual balance avail
able for contract. You ask me to advise you whether you are correct 
in refusing to enter into contracts with counties, townships or bor
oughs in excess of the balance actually remaining for such construc
tion, namely, $391,422.28. 
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The error, if any, with- regard to this matter was not-of your mak
ing; it nevertheless presents a condition which is necessarily control
ling upon you. You should not enter into any contracts for the ex
penditure of moneys beyond the sums in the Treasury which have 
been appropriated for and are available for such construction, plus 
the respective shares due the Commonwealth by the several counties, 
boroughs,J;nwnships, etc. on account of State-aid contracts. 

If, thel'.efore, by reason of-eontracts having been entered into before 
you assumed office in excess of the apportionment above referred to, 
you have only ~391,422.28 available, you should not enter into -any 
contract,for State-aid highway construction in excess of that amount. 

A record, however, should be kept of the various counties which 
have no"t received their full apportionment so that subsequently the 
deficiency in such apportionment can be made good out of a subse
quent appropriation by the Legislature before counties which have re· 
ceived their full apportionment, or a sum in excess thereof, receive 
further moneys for State-aid highway constrnction. 

Very truly yours, 

WILLIAM H. KELLER, 
First Dep1tty Attorney General. 

IN RE STATE HIGHWAYS. 

Under the p~·o~isions of the Act of June 5, ·1913, P. L. 417, the State Highway 
Department is riot permitted to reconstruet or improve as a State-aid highway any 
~ection of a S'tatc highway route lying within the limits of a _ borough. Such section 
of a State highway when constructed with bricks or other permanent paving' ma
terial must thereafter be maiI1tained at the expense of the borough, but when not 
'.'permanently paved" the State Department must pay 50 per cent. of the cost nncl 
expense of maintenance, to be paid out of State-aid highway funds. 

Office of the Attorney General, 
Hari:isburg, Pa., April 10, 19lG. 

Hon. R. J. Cnnningham, State Highway Commissioner, HaJ•rislmrg, 

Pa. · 

Sir: . I have your letter of the 30th ult, asking to be advised upon 
the following' qu.estions which have arisen in connection with State
aid highway construction carried on by your D'epartment: 
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''First. Under act of May 31, 1911, is this Depart

ment permitted to reconstruct or improve as a State-aid 
highway any section of a State Highway route lying 
within the limits of a borough? 

Second. Does the application of a borough for recon
struction or improvement of a section of State High
way within the borough as a State-aid highway, consti
tute the specific consent on the part of the borough for 
the State Highway Department to take over said section 
for construction purposes. 

Third. If, under the supplement of June 5, 1913, a 
section of State Highway route within a borough is re
constructed in the same manner as a State-aid high
way, is this Department liable for any share of the ex
pense of maintaining same? 

Fourth. If this Department is liable for fifty per 
centum (50%) of such maintenance, when said section 
in a borough has been reconstructed as a telford water
hound macadan1 road, shall the said State's share oi 
maintenance be paid out of State-aid funds. 

Fifth. Is the State Highway Department wholly 
liable for the subsequent maintenance of a section of 
State Highway route reconstructed or improved as a 
State-aid highway in any county or township under the 
provisions of the Supplement of act of May 31, 19H, 
dated June 5, 1913." 

Let me at the outset call your attention to the fact that the Act of 
.June 5;1913, (P. L. 417) , does not provide for State'aid highway con
struction. Its purpose was to permit counties, townships and bor
oughs to aid in the re-construction or improvement of certain sections 
of State highways passing through their limits in the same manner as 
8tate-aid highways, that is, by contributing a part Of the cost of such 
reconstruction or improvement, but the Act specifically provides in 
Section 3 that the sections so improved or reconstructed shall be and 
remain State highways, and they do not in consequence lose their 
character as State highways and become State-aid highways for any 
purpose. 

Taking up your questions in their order, I beg to advise you
First-Your only warrant for the construction of State-aid high

ways in boroughs, is found in Section 30 of the Act of May 31, 1911, 
t(P. L. 468). That section, inter alia, provides : 

"Where a portion of a highway traversing one or more 
townships, and for the improvement ·and maintenance 
of which as a State-aid highway, according. to the pro
visions of this act, application has been made by said 
township or townships, shall lie within the limits of or 
traverse any borough or boroughs * * * and where 
the failure of said borough or boroughs * * * to im
prove the said highway would leave a break or unim
proved section in a continuous improved highway, it 
shall be lawful," ~tc. 
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And 
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"Boroughs or incorporated towns shall · only receive 
aid from the State, as aforesaid, in cases where failure 
to. receive such aid would prevent a continuous im
J?i'ovement of an important State-aid highway." 
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It wilt '6~ noted that not only is no authority given to ronstruct a 
State,aid highw,ay within a borough upon the line of a State highway 
route, but .~he Act speeificaHy provides that such State·aid highway 
within a borough shali only be constructed where it connects with a 
State-aid highway in an adjoining township, and the failure to re· 
ceive such aid wotild prevent a continuous improvement of an im· 
portant State-aid highway. 

Your bepartment, therefore, is not pl:lrmitted to reconstruct or im· 
prove as a Sfate-aid highway any section of a State highway route 
lying with the limits of a borough. 

Second,.-The application of a borough for the reconstruction or 
improvement of a section of State highway within the borough, under 
the Act of June 5, 1913, P. L. 417, in the same manner as a State· 
aid highway· (which I understand is what your question refers to), 
would, in my opinion, evidence the consent of the borough for the 
State Highway Department to take over said section of State high· 
way for construction purposes. 

Before your Department takes over such section of State highway 
within the borough for construction purposes, you should however, 
formally comply with the provisions of Section 10 of the Act of May 
31, 1911, which pro\;ides that you shall notify the proper authorities 
of the borough of your intention to take over such street or highway, 
or any part thereof, under the provisions of said Act for the purpose 
of improvement and reconstruction at the expel).se of the Common
wealth. 

Third-If a section of State highway within a borough has been 
reconstructed in the same manner as a State-aid highway under the 
.J..ct of June 5, 1913, your Department is subject to the provisions of 
Section 10 of tlie Act of May 31, 1911, with regard to the mainte
nance of such street. l .f the street has been reconstructed with 

1 bricks or other . permanent paving material, it must thereafter be 
maintained wholly at the cost and expense of the borough. On the 
other hand if it has been reconstructed or improved as a telforrl, ' . ' 
water-bound inacadam road, or other construction not coming within 
t~rm "permanent paving material," yoi1r Department must pay 
50% of the cost and expense of maintaining said street or highway. 

Four-The State's share of such :i;naintenance should be paid out 
of State Highway funds and not out of State-aid highway funds. This 
applies also. to its share of the cost of the original improvement or 

reconstruction. 
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Fifth-Under existing laws, the State Highway Department is 
wholly liable for the subsequent maintenance of a section of State 
highway route reconstructed or improved under the provisions of 
the Act of June 5, 1913, in the same manner as a State-aid highway 
by the aid or assistance of a county 9r township, or county and town
ship. 

Very truly yours, 

WM. H. KELLER, 
Pirst Deputy Attorney General. 

STATE HIGHWAY DEPARTMENT. 

The department is advised relative to State-aid construction in townships and 
counties. 

Office of the Attorney General, 
Harrisburg, Pa., April 13, 1916. 

Honorable R. J. Cunningham, State Highway Commissioner, Harris
burg, Pa. 

Sir: I have your favor of the 11th inst., inquiring whether the 
opinion given your Department this day, relative to State-aid con
struction in boroughs on State Highway routes, applies as well to 
State-aid construction in townships and "especially to the payment 
of the State's proportion of the cost and as to the funds from which 
such payment is to be made." I beg to advise you: 

First: That existing legislation does not authorize you to build 
State-aid highways in townships on State highway routes. 

Second: That townships and counties may, under the Act of 
.June 5, 1913, P. L. 417, contribute to the cost of reconstruction and 
improvement of State Highways in townships, in the same manner as 
provided for State-aid highways. -

Third: That the entire cost of maintenanc~ and repair of such 
State highways reconstructed by the aid of townships and counties, 
or townships or counties, must be paid by the State. 

Fourth: That the State's share of each reconstruction and main
tenance must be paid out of State highway, as distinguished from 
State-aid highway, funds. ' 

Yours very truly, 

WILLIAM H. KELLER, 
Pirst Deputy Attorney General. 
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STATE HIGHWAYS. 

The Act of June 5, 1913, P. L. 417, provides that counties, townships, boroughs 
<.>r incorporated towns may by application to the State Highway Department agree to 
pay their res~ective shares of the cost of reconstructing or improving State high
ways, and county commissioners and township supervisors may lawfully pay for the 
same in the manner provided by the Act of May 31, 1911, P. L. 468. 

Office of the Attorney General., 
Harrisburg, Pa., April 14, 1916. 

Honorable R. J. Cunningham, State Highway Commissioner, Harris
burg, Pa. 

Sir: I have your favor of- the 7th inst. asking to be- advised 
whether or not the supplement to the Sproul Bill, approved June 
5, 1913, authorizes the expenditure of money on the part of county 
commissioners and township supervisors in the joint improvement of 
State highway roads. 

The Act of June 5, 1913, P. L. 417, specifically provides that the 
several counties, townships, boroughs or ineorporated towns of the 
Commonwealth, may make application to the State Highway Depart
ment for the reconstruction of State highways, or ap.y portion thereof, 
in the same manner as St~te-aid highways, and agree to pay their re
spective shares of the total cost of said reconstruction or improve
ment as provided in Section 22 of the Act of May 31, 1911, P. L. 468, 
or upon such other terms and conditions as to the sharing of the 
total. cost as may be agreed upon between the State Highway Com
missioner and such county; township, borough or incorporated town, 
and they are authorized · to incur indebtedness in the proportions 
agreed upon, and to pay their respective shares of the cost thereof 
in the manner provided by the Act of May . 31, 1911. 

This Act has never been declared unconstitutional by the Courts 
and your Department and other governmental agencies of the Com
monwealth, including County Commissioners and Township Super
visors, have the right to and should proceed on the presumption 
that it is constitutional until it has been declared otherwise by the 
Courts. 

I desire, in addition, to call your attention to several recent de
cisions of our Supreme and Superior Courts, which uphold the right 
of the Legislature to control the highways of the Commonwealth and 
declare who shall or may be responsible for their improvement 
and repair. 

In the case of Somerset Township Supervisors vs. Somerset Oounty 
Commissioners~ 251 Pa. 164, (affirming the decision of the Superior 
Court in Winters vs. Koontz, 60 Super. Ct. 134) the Acts of April 
20, 1905, P. L. 237 and April 25, 1907, P. L. 104, which shifted the 
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res.ponsibility for the maintenance and repair of abandoned and con
demned turnpikes from the respective townships to the several coun
ties of the Commonwealth were held to be constitutional. 

In Allegheny County Commissioners' Case, 61 Super. Gt. 591, the 
Superior Court held: 

"It is admitted that all the highways in the Common
wealth are within the grasp of legislative control. Cities 
have no vested right in their highways, their business, 
charter rights, corporate powers or corporate existence: 
Commonwealth vs. Moir, 199 Pa. 534. The construction, 
supervision, Q;nd rnaintenance of highways may be taken 
from one municipality and given to another as the legis
lature may deem proper. * * * Early in our history 
counties have had the exclusive control of sections of 
highways in each bridge they constructed thereon. 

• Within recent years, under the county road act, they 
may take over portions of township roads, reconstruct 
and maintain them. They have been charged with the 
cost, supervision, and maintenance of condemned turn
pikes and toll bridges and the supervision and mainte
nance of abandoned turnpikes. They have been author7 
faed to construct bridges entirely within municipalities 
eonnecting streets therein and over streams forming the 
~lOundaries between counties. The State highways have 
tal{e'n a large percentage of roads from local control." 

!t would seem that if the I.egislature can shift the entire responsi
bility for the care and maintenance of certain public roads from 
one governmental agency of the Commonwealth to another, it can 
also authorize those governmental agencies to contribute to the State 
Highway Department a part of the cost of the improvement or recon·- ~ 
struction of such highways, which is in effect all that the Act of June 
5, 1913 does. 

I beg to advise you that in my judgment the Act of June 5, 1913, 
does legally authorize the expenditure of money on the part of county 

~.!cori:iw~~sioners and township supervisors in the joint improvement of 
<-State.hjgl).wa;y roads within their respective limits. 
; _. , II .· , '' 

Yours very truly, 

WILLIAM H . KELLER, 
,b'ir.~f DcputJJ Attorney General. 
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AU'l'OMOBILE 'l'AG CON'I'RACT. 

'.L'he Highway Department .may let the contract to the Prison Labor Commission 
for furnishing automobile tags for 1917, and may waive the requirement of u 
bond and the deposit with the bid of a certified check in double the amount of the bid. 

Office of the Attorney General, 
Harrisburg, Pa., July 7, 1916. 

Mr. Joseph W. Hunter, First Deputy Highway Commissioner, Ha11ris
burg, Pa. 

Sir: I beg to acknowledge receipt of your letter of June 28tl.t. 
You advise that among the bids received by you for furnishing auto: 
mobile tags for the year 1917 was one ·from the Prison La'bor Commis
sion of Pennsylvania; that an objection was ·raised by the represen
tative of .another bidder, to the reading of the bid of the Commissiou, 
because of its failure to comply wilh tlrn requirement of the speci
fications under which bidders were invited to submit with their bid 
a certified check for $2,000 or cash for that amount. You ask to be 
advised whether, under the circumstances, you are justified in awrurd
i~g the contract to the Prison Labor Commission, which is the lowest 
bidder, and if t .he con.fr.act is so awa.rded, whether or not you may 
waive the requirement as to the furnishing a bond in double the 
amount of the bid, which is ano1her one of the .1·equirements of .the 
specifications under which bids were invited. 

The requirement of a certified cheek or cash with the bid and the 
~ubsequent filing of a bond in double the amount is o'bviously for the 

.purpose of assuring the good faith of the bid and the ability of the 
successful bidder to perform the contract. However, the Prison Labor 
Commi.ssion like the State Highway Department, being a State 
ag·ency, the deposit of a check and giving of a bond would add nothing 
towrurd the good faith of its bid or its ability to perform its contract. 
In fact, ultimate liability on any bond that it might furnish would 
fall on the Commonwealth itself. 

You are advised, therefore, that if the only failure or omission of 
the Prison J .. abor Commission of Pennsylvania to comply with the: 
requirements of the specifications under which bids w.ere invited! 
was a failure to accompany its bid with .a ' certified check or cash in: 
the sum of $2,000, the State Highway Commissioner is justified! 
in awarding the contract for famishing tags for the year 1917 to the· 
said Commission. You are also advised that the r~uirement of th(> . 
bond in double the amount of the :bid may 'be w.aived. 

I desire to add by •the way of suggestion t1iat in view of this_ 
innova:tion in State contracts caused by the enactment of the law 
~reating the Prison Labor Commission and of the ~mporta,nce to lhe 
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Highway Departmeut of receiving 1hese tags· in time as required, both 
your Dep.artment and the Prison LabOlr Commission should be satis
fied that this proposed con tract can be promptly and efficiently ful
filled. 

Yours very truly, 

FRANCIS SHUNK BROWN, 
Attorney General. 

IN RE S'l'OLEN AUTOMOBILE. 

'l'heft of an automobile is not such a casualty as was intended to be covered by 
the Act of May 14, 1915, P. L. 524, relating to automobiles anrl trucks of the State 
Highway Department damaged or destroyed by fire or "other casualty" and which 
are to be covered by the State Insurance Fund. 

Office of the Attorney General, 
Harrisburg, Pa., October 4, 1916. 

Honorable Frank B. Black, Stale Highway Commissioner, Hur1ris
burg, Pa. 

Sir: I have your letter of the 23rd ult. requesting to be advised 
whether under the provisions of the Act of May 14, 1915, P. L. 524, 
the phrase "or other casualty" appearing in said Act will cover 
theft, collision or any other damage sustained with respect to auto
mobiles and trucks of the State Highway Dlepartment. 

The Act of May 14, 191t), creates a fund 

"For the rebuilding, restoration and replacement of 
any structures, buildings, equipment, or other property 
owned by the Commonwealth of Pennsylvania and dam
aged or destroyed by fire or other casualty." 

Section 5 oJ the Act provides that 

"Whenever loss or damage by fire or othei· casualtv 
shall occur to any structure, building, equipment, or 
other property owned by the Commonwealth of Pennsyl
vania, the department, board of trustees, overseers, com
missioners, or other branch of the State government 
having control or custody therof, shall make report of 
such loss or damage to the Superintendent of Public 
Grounds and Buildings; setting forth specifically the 
use and character of the structure, building, equipment, 
or other property dama~ed or destroyed, the original 
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cost thereof, the estimated amount of the loss or dam· 
age, and cost of restoration, rebuilding, or replacement, 
and such other data and information as may be required 
by the said Superintendent of Public Grounds and 
Buildings, who shall make such examination and in
vestigation as may be necessary and report the res11lt 
thereof to the Board of Commissioners of Public 
Grounds and Buildings." . 

Section 7 of the Act provides: 

"That from and after the adoption and approval of 
this act, it shall be unlawful for any depa)'tment, bu
reau, commission, or ot.her. branch of the State govern
ment; or any board of trustees, overseers, managers, or 
other person or persons, or custodians of State prop
erty; to purchase, secure, or obtain any policy of in· 
surance on any property owned by the Commonwealth, 
the term of which policy of insurance shall extend be
yond the thirty-first day of December, A. D. one thou
sand nine hundred and twenty," etc. 

~69 

'l'he word ''casualty" ·is defined in The Century Dictionary as 
''Chance, or what happens by chance; accident; contingency. An 
unfortunate chance or accident." 

In.McCarthy vs. New York & Erie R.R. Co., 30 Pa. 241, the word 
"casualty" was s,aid to be synonymous with "accident" and "mis
fortune." 

As commonly undersl ood, however, "theft" is not a casualty. 
It is lrne that by the Act of June 1, 1911, P. L. 567, casualty in

surance companies are empowered to insure against. "loss by burglary 
I 

or theH, or hoth." A · careful reading of the Act of May 14, 1915, in 
its_ entirety, however, leads me to believe that it was not the in
tenlion of ,the Legislature in the creation of the insurance fund, above 
mentioned, to provide against loss by burglary or theft. The use of 
the wO'rds rrdamaged or destroyed)) by fire or other casualty, tends to 
confirm this view, for stolen property is not, strictly speaking, either 
damaged or destroyed. It may be ·recovered intact and uninjured. 

I am oLthe . opinion, therefore, upon consideration of the -whole 
Ac:t of 1915, 1 hat theft of an automobile is not such a casualty as was 
intended to be covered by the Act. 

'l'he Ad applies to the State Hig·hway Department and covers all 
property of the Commonwealtk' 'l'his includes a.u:tomobiJes and 
ttucki-; rm1·clrnsed for the use of your Department. The fund is in
tended to cowr the replacement of such property damaged or de
.stroyed hy any casualty, such as firc,-explosion, coilision, etc. If an 
automohi]e ·or truck ~elonging to i'he . Commonwealth, in the control 
or custody of 1he St.ate Highway Departmenta is damaged or de
stroyed by fire, explosion, collision, or other accident or casualty, 
you will be entitled to have it replaced out of the insu:ra;nce fund 
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created by the Act of 1915, by complying with its provisions. If yoti 
deem it necessary to provide against the theft of su ch automobile§ 
aiid frucidi , you \vill ha ' 'e to take out a speeial policy of insura ttce 
covering iuch i-isks, the pi·ohibition in the Act of 1915 against ob, 
tai ning a policy of iiisurance :beh1g neceilsllrily limited to the kitid~ 
of iti:;;urance prdvifled foi· by the fuiid which it created. 

Ver;r iruly yours, 

WittIAM i-i. t{EttEit, 
First Deputy Attorn.ey GenNrt7. 
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OPINIONS TO THE COMMISSIONER OF BANKING. 

TITLE- INSURANCE COMPANY. 

A title insurance company, incorporated under the twenty-ninth section of th e 
Act of 1874, is not required to accept the Act of May 9, 1889, P. L. 159, requirit;g 
$125,000 paid up capital; and such company, which has accepted said act;, and 
cloes not desire to exercise the privileges granted thereunder may withdraw such 
nc~eptance. A title insurance company is s~bject to the supervision of the Com
missioner of Banking. 

Office of the Attorney General, 
Harrisburg, Pa., May 4, Hll!'i. 

William H. Smith, Esq., Commi8sioner of Banking, Harrisburg, Pa. 

-·Sir: I am in receipt of your communication of recent date r.aising 
certain questions in relation to the 'ritle Guaranty Company, Pitts

. burgh, Penna .. , in which you state that you desire to be advised: 

. 1. . A~ to, whether or not a corporation, chartered un
- der the 1;.wenty-ninth section of the act of 1874 for the 
-'insurance of owners of real estate, mortgages, and others 
· interested in real estate, from loss by reason of defective 
titles, is required to accept the act of May 10, 1889, sup-

., p:lementary thereto, calling for $125,000.00 capital. 
· - ~. Whether or not a corporation having filed its ac
ceptance can _withdraw the same, surrendering _its rights 
to 11ccept d'eposits and do a general trust business, con

. lfinilig its business excl'usively to title insurance. 
·' '·3. Whether or not a corporation of this character, 
.. ilo·t subject to the .act of 1889, and acting solely under 
the act of 1874, being known as a Title Company, is sub
jec,t to :the svpervisym of this Depar~ment accor.ding to 
the act oJ February 11, 1895, creatmg a Bankmg De
partment, _defining its duties, etc. 

~: -Your 9uestions have been answered in the order in which they hav.e 
been been stated, as ,follows: 

'. · First.:, .The act of May 9, .1889, P. L. 159, confers upon title insur
ance companies created under the 29th section of the corporation act 

· of 1874; a great many additional !'ights and powers: to hold property 
in trust, to act as receivers, guardfans, etc., become sureties, to re
ceive and hoid on deposit certain property, etc. 

( 273) 

1~6--1917 
\ I•'' 
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It is provided by the second proviso in the 13th section of the act 
that 

"Before exercising any of the powers hereby conferred, 
each such corporation shall have a paid up capital of not 
less than one hundred- and twenty-five thousand dollars 
~· ., ·• * ·• shall file in the office of the Secretary of the 
Commonwealth a certificate of its acceptance hereof * * 

- * -X· * it·" 

There is nothing in this Act which makes it mandatory upon a cor
poration chartered under the 29th Section of the Act of 1874, doing 
a title insurance business to accept the Act of May 9, 1889. This 
is a supplementary act "conferring" certain additional rights and 
powers upon all such title insurance companies that desire to "exer
cise" such powers and µnder the proviso above referred to, such 
companies before "exercising" the powers "conferred" by the Act 
of 1889, are required to have a certain capital and are also re
quired to "accept" the terms of this Act. 

Any title insurance company incorporated' under the 29th Section 
of the Act of 1874, which does not desire to exercise any of the pow
ers conferred by the Act of 1889, is not obliged to accept its terms. 

Second: Inasmuch as the acceptance of the terms of the Act of 
1889 is required of such corporations only which intend to "exer
cise" the p°'vers "conferred" thereby, and the dear purpose and in
tention of the Act is that it shali operate on all such corporations 
which shall "exercise" the powers conferred, there is no reason why 
a corporation having filed its acceptance of the Act, should not be 
permitted to withdraw the same, thereby surrendering its right to 
exercise any of the powers conferred by the Act; providing .that there 
are not outstanding any rights of persons who may have ' dealt with 
the company while it exercised any of the powers conferred by the 
Act of 1889, if any were exercised, and no persons are prejudiced 
hy such withdrawal of acceptance. 

Third: Section 1 of the Act of February 11, 1895, creating a -
Banking "Department, provides: · 

Section 1. Be it enacted, &c., That there is herebv es-. 
tahlished a separate and distinct department to · be 
known as the Banking Department, the Commissioner 
of which said Department shall take care that the faws 
of this Commonwealth in . relation to banks and banking 
companies, co-operative banking associations, trust sl:tfe 
deposit, real estate, mortgage, title in_surance, . gu~ran· 
tee, snrety and indemnity companies, and all oth'3r com~ 
panies of a similar character, savings institutions sav· 
ing banks, p1'ovident institutions and every oth~r cor
poration having power and receiving money on deposit. 
and to mutual savings funds, building and loan associa~ 
tions and bo:nd and inY"5!t!!:'"!'.t ""1Yln!!l11t>s;; i!!. ~0!'-1}')!'1!.ted, 
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<Or which may hereafter becbine incorporated, under the 
laws of this State, or incorporated under the laws of 
any f<;>reign State, and authorized under the laws of this 
State to transact business herein; shall ·be faithfully 
executed; and also that the greatest safety to depositors 
therein and other interested persons shall be afforded; 
and the said Commissioner of Banking and said De
partment shall be charged with the supervision of all 
of said corporations for said purposes .,. ... * * «· """ 

As noted, this . section provides that the Bankl.ng Commissioner 
shall fake care tli.at the laws of the Commonwealth in relation to 
the _companies referred to therein shall be faithfully executed, nnd 
there are three enumerated classes of such companies. 

The first includes "title insurance" companies, "and all other com
panies of. a similar character"; the second class enumerates "sav
ings inst_itutions, savings banks, provident institutions, and every 
.other corporation having power and receiving money on deposit"; 
then follows the third class, ~'mutual savings funds, building and! 
loan associations, and bond and investment companies." 

The Act of 1889 specifically .provides that the Commissioner of 
Banking .shall have supervision over inter alia "title insurance" 
companies. It is clear that. the Act means title . insurance com
panies as such without regard to any other powers of isuch company, 
for in .. the same dause containing the designation "title insurance" 
there appear . spe~ifically named "banks, trust, s;lfe deposit, surety 
and indemnity" and other companies': "Title insurance" <lOmpanies 
must be .regarded therefore as having been designated specifically as 
such without regard to any banking or the usual trust company 
powers. 

Furthermore, the Commissioner is charged with taking "care that 
the laws of this Commonwealth in relation to" the various designated 
companies "shall be faithfully executed; and also that the greatest 
safety to depositors therein and other interested persons shall be 
afforded .,. ' ~- * * * * " The manifest iJ?.tention of the Act cannot be 
restricted th.erefore to affording "greatest safety to depositors" for 
the Act is as much concerned with the safety of "other interested 
persons." By its own terms the purpose of the Act is not limited 
to protecting "depositor~" and therefore its operation canno• be lim
itecl .• to such corpomtions "having power and receiving money on 
deposit," 

It follows that a "title insurance" company not subject to the Act 
of 1889 ,:p;1.d acting .solely under the Act of-1874, is subject to the 
supervision of the ~anking Department under the Act of February 
11, 1895, creating the Department. 

Respectfupy, 
FRANCIS SHUNK BROWN, 

A ttflrnPAI f.l.p,np,rn.l_ 
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FULL-PAID STOCK ASSOCIATION. 
The issuance of full-paid and prepaid stock by a building and loan association 

must i;iot be either the predominating business nor even an equal business with that 
of its issuance of instalment stock. 

A ruling by the banking department to the effect that no building and loan 
3ssociation may issue as full-paid or prepaid stock more than one third of its total 
outstanding stock regardless of the amount paid in on the instalment stock, should 
not be considered arbitrary. 

It is irregular for a building and loan association to issue any full-paid or pre
paid stock, the interest or dividend on which is guaranteed, irrespective of whether 
the same is earned or not. 

Office of the Attorney General, 
Harrisburg, Penna., September 23, 1915. 

Hon. William H. Smith, Commissioner of Banking, Harrisburg, Pa. 

Sir: I have your letter of September 3, 1915, asking: 
]'irst-Whether a building and loan association in this State may 

issue more full-paid stock than installment stock and if not to what 
extent full-paid stock may be issued. 

Second-As to whether or not the promise of a fixed rate of inter
est or dividend on full-paid stock is lawful and if not in what man
ner the rate of profits in this class of stock should be determined. 

Answering your first inquiry, I have to advise that in an opinion 
of the Hon. John P. Elkin, Attorney. General, given on this same 
subject on September 21, 1899, it was held: 

"The primary and principal business of building and 
loan associations incorporated under the Act of 1874 
must be the issuing of installment stock. Full-paid 
and prepaid stock may be issued to a limited extent as 
incidental to the principal business of the association is
suing the same; that is to say, where the best interests 
of those holding installment stock will be saved by issu
ing a sufficient amount of full-paid or prepaid stock to 
enable the association to meet the demands of borrow
ing members, it may be done without violating any char
ter rights. 

The issuance of full-paid and prepaid stock should not 
at any time be permitted to become the principal busi
ness of the association, and at no time should there be 
more prepaid and full-paid. stock issued than there is ·· , · 
installment stock outstanding." 

The lllundness of this opinion was evidenced by its practical adop
tion by the Supreme Court of this State in 1906, when in the case of 
Folk vs. State Capital Savings AssociaUon, 214 Pa. 529, it was held 
that the issuance of full-paid stock was lawful, 

"provided that the issue is incidental to the main busi
uess of the association, aud is intended to provide a fund 
from which loans may be made to the holders ,of install
ment stock. To this extent and for this purpose its 
issue is within the implied powers of such association." 
' ' 



No . . 6. OPINIONS OF THE ATTORNEY GENERAL. 277 

It is doubtful if the Supreme Court could have expressed in much 
stronger · 1anguage the fact that the issuance of full-paid stock must 
not be eith~F the predominating business of a building and loan asso
ciation nor even an equal business with that of its issuance of in
stallment stock. No technical definition of the word "incidental" 
is necessary. However, Words and Phrases, Vol. 4, page 3493, gives 
the folio wing definition, quoting from Thomas vs. Bannon, ( N. Y.) 
~6 Hun. 75-77, 

"Belonging to or per~aining to; following; depending 
, upon another thing as more worthy; something neces

sarily pertaining to 01· depending on anotlier, wliich is 
termed the principal." · 

It is, therefore, absurd to argue that an is~me of one kind of stock 
which exceeds that of allother kind of stock is incitlental to the 
latter. 

It i,; tliff!<.;ult to deter111iI1e what definite p1·oportion of full-paid 
stock is permissible. This is a matter which, after <lue deliberation, 

. you should d~cide upon and promulgate as a rnle of your Depart
ment. . Under the general powers conferred npon the Commmis
sioner of Banking by the Act of February 11, 1895, P. 1,. 4, the 
Commissioner of Banking is authorized to exercise 'supervision over 
building and loan associations as well as other banking institutions, 
and to require them to conduct their business upon a sound and 
substantial basis, so that the best interest of the shareholders, deposi
tors and. the public generally may be conserved thereby. 

See Opinion of John P. Elkin, Attorney General, under date of 
July 19, 1899. 

A ruling by your Department to the effect that no building and 
loan association may issue as full-paid or prepaid stock more than 
onecthird of its total outstanding stock, regardless of the amount 
paid in on the installment stock, shouTd not be considered arbitrary. 
That or .any other reasonable regulation which, would conform to 
the Court's opinion in Folk vs. State Capital Savings Association, 
supra, could be set as a fixed standard. 

In maki_ug such a ruling, you should consider the practice which 
has grown up in several associations and work out some n;iethod 
which, without undue disturbance or injury to those now having a 
preponderance of full-paid or prepaid stock, could effectively correct . 
tlie present clearly irregular issuance of this class of stock, 

Summarizing this point I have, therefore, to advise that it is not 
permissible for a building and loan association to have more full
paid stock than installment stock, and that the extent of full-paid -
stock permissible is subject to such -regulation by you as will main
tain that stock in au iucidental relatiou to the installmept stock. 
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Answerino- your secbml inquiry woul<l say that u'nder the author
ity of Folk"' vs. State Capital Savings As-s~ciation, supra, it wou~d 
be illegal for a building and loan association to issue any full-paid 
or prepaid stock, the interest or dividend on which was guaranteed, 
irrespective of whe~her the same were earned or not. The rate of 
dividend payable on this class of stock cannot exceed that earned 
and credited to the straight installment stock and may be ·such 
amount less as the associati~n by its bylaws may determine. 

Very truly yours, 

HORACE W. DAVIS, 
Deputy At(orney General. 

BUILDING AND LOAN ASSOUIATIONS-INSURANUE. 

'l'he Commrnsioner of Bankiug has power to determin.e whether or not a buildiug 
ullll loan association, in its advertising or iu the manner in which it may lead the 
public to act, is engaging in opera tions whch are dangerous or unauthorized. 

A bailding and loan associ a tion does not have the power to insu~·e the lives, of 
its members so that upon the death of a member his shares of stock are matUJ:ed .. 

Office of the Attorney Gene!!al, 
Harrisburg, Pa. February 15, 1!91-6. 

Honoraule 'Vm. H. 8mith, Commissioner of Banking, HarrisfrMg;,, 
Pa. 

Sir. I have before rne your inquiry of ,January Bl, 1916, a sking as 
to the right of supervision and control of your Department over 
insurance funds which are maintained and operated in more or less 
direct connection with certain building and loan associations in this 
State. 

The condition to which your communication refers is that where 
members in a certain building and loan association become members 
of a supposedly independent trust or informal association, and by 
reason thereof pay monthly into such fund an amount which is 
determilled by the age of the member and the amount of the loan 
carried by them in the association. The object of this arrange
ment is to p1·otect :-;nd1 member in his relation to that particula~' 
building and loan association in event of his sickness or death. To, 
this end the fund procures insurance upon the life and health o:f[ 
each u1emuer, and in event of his death collect:::; the amount of' 
sueh policy and pays to the association sufficient to 1nature his; 
stock. In like manner during his sickness the dues are paid by the~ 

fund from moneys received from the insurance company for that; 
purpose. Certain of these funds after payment to the association. 
of sufficient to mature the members' stock iii the ~u.ilding and Loan 
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issoeiation, appropriate the remainder to the U:se of the fund, while· 
in others such remainder is-paid over to the estate of the deceased'. 
member. 

It is the accepted law of this State that a building and loan as
sociation does not have the power to insui·e the lives of its mem
bers . whereby upon the death of such member the shares of stock 
are matUred. See <ipiwion of Attorney General Garson-Attorney' 
Genera.l's Opinions 1905, pa,qe 150. The present arrangements, while: 
professedly independent of the associations with which they are· 
connected, are in fact mere subterfuges, resoi.·ted to to avoid the· 
conclusions of this opinion. ·while pretending to be a voluntary 
association of certain of the members of the particular building 
and J~an a~sociations, it is a fact that the ' officers and th9se in 
control of such funds without exception are one or more of the 
e~ecutive officers of the building and ·loan associations, or so closely 
under the control and connected therewit.h as to make apparent 
the ' dos~ affiliation. This. nominal separation of the two proposi
ti9ns may be sufficient 'to satisfy the law in respect to relieving the 
association of the charge of ultra vireE; acts. The power, h9wever, 
which yc;>u have in reference_ to the supervision of a building and 
loan association, is not ··curtailed by that te.st. Section 9 of the 
Act of February 11, 1895, P. L. 4, authorizes ,the Commissioner of 
, Ban~ing to act when lie · 

. "shall have reason at any time to conclude that such 
corporation is in an unsound al).d unsafe condition to 
do b)Jsiness, or that its business or manner of conduct-
in,q the sarne. is injurious and contrary to the fnterest 
of the public." · · · · · · 

The matter therefore resolves itself into the question, 

First. Are such funds in themselves injurious and 
cc;mtrary tothe interests of the public? 

Second. Are they connected with or a part of the 
manner of doing business of such building and loan 
associations? 

.· ,' 

.t"'j 

As to the first proposition, it is obvious that -this opinion could
1
: 

not cover all of the objectionable features appearing in each one o'f 
these funds. Certain .objections however; are common to all of them 
and the first objectionabl~ feature ' is the want of proper uncler-
~tanding on the part of members of such fund or trust that . h1 
belonging to it they are merely carrying insurance on their lives or 
health and are paying a substantial per ·centage more than they 
.could procure the same insurance from any reputable company. 
Another objection is that these funds or trusts are administered by 
qµ~ ~r a few versons who clai!U imm-µnity from an ~;icqmination Qf 
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their affairs by your Department, wh~ are not subject to , such 
regulations as are imposed upon legally appointed fiduciaries or 
legally constituted associations or corporations, and who give no 
boml or security for the proper a11d honest conduct of their affairs. 
They are responsible to no oI)e except the individual members who 
could only obtain redress by resort to the courts, and at an expense 
which it is only too apparent the individual member wotUg not feel 
justified in assuming. 

Unhappily, also, as is within the knowledge of yourself and this 
Department, the control of such an unsupervised fund makes more 
:,;ecure the employment of dishonest and improper tactics, and within 
the last year upon the death of one trustee it was found that he 
lrntl duri11g hi:,; lifetime ernliezzled and appropriated the whole of 
the fund. 

Unquestionably, every one of these funds ::ue maintained at the 
profit and to the interest of those who control them and in many 
iw;ta11ces we firnl the trustee either aeting as agent for a pa11-
tkular immranee eornpauy, or closely affifo1tetl with it. 

Nuw as to the st•cornl proposition, it is unquestionable that the 
1·er.v fotL that these fonds are in a manner connected with the 
pa1-ti c11lar building aml lonn a:>:>odation , ;1dds to their viciousness 
arnl the probability that the mernbers thereof° are under the belief 
that lite particular funds are subject to the same State control 
aml supervision as the affairs_ of the building and loan association 
itself. 1'he fact of this connection has developed in different ways. 
As before stated, prQ.ctically all of the funds are dominated and 
controlled by one or more officers of the association. The literature 
respecting such funds is sent out together with the literature of 
the association, and advertising and other publicity work of the 
two are carried on in common, so that in the popular mind their 
~ontrol and their integrity is not differentiated. Remittance for 
the fund is made at the same time as dues to the association, some 
of the latter even having columns in .the members' pass book for 
entry of the insurance payments. 

Stirely any manner of conducting a business which will lead the 
pnblic to infer that these particular funds arc subject to Sta,te super
Yision, when they in fact deny Ruch right of supervision; creates . 
a condition which is most obviously contrary to the interest of 
tl1e public. 

Many other instances showing the close connection between the 
pai-ticular bnilding and loan assodntions and their particular fund~1 . 
111ay be cited. Among those are some in which classes of stock are . 
distinguished by whether or not the member of the association is a . 
m<~mber of the fund. 
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The particular eYil which is the- subject of your conummication, 
is only one of many which are insiduously creeping into some build
ing and loan associations. It has a tendency to depart from the 
mutuality · upon which building and loan association laws are 
grounded, and to substitute therefor various alluring inducements 
to attract the public and which, if closely analyzed and their re
sults considered, woutd be found to be of a d:;rngerous nature and 
a potential r~ason for the instability of many associations which 
are being gnided along such channels. 

In our opinion, your , power in the , premh;cs is not limited to 
whether certain acts are performed by the officials of a building and 
loan association acting in such capacity. Under the Act of 1895 you 
can and should go farther and determine whether or not a building 
and loan associ:;i,tion in its advertising, or in the manner in which it 
may lead the public to act, is engaged in operations which are 
dangerous, pernicious or unauthorized, and if, after notification 
from you, such practices are not discontinued, it is the opinion of 
this Department that such associa#ons should be proceeded against 
by quo warranto, or in such other manner as will effectively limit 
their activities to the intended i:;cope of the · 1aws under which they 
were created. 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 

BRANCH OFFICES OF TRUST COMPANIES . 

. Trust ·companies" incorporated under the Act of April 29, 1874 P. L . 75, and its 
supplements may lawfully maintain sub-offices or sub-agencies for the restricted pur~ 
pose of receiving and paying out m~neys, providing a full report of the operationR 
iR made to the pr-incipal place of busin ess at the close of the day, the assets trans
ferred thereto and the liabilitie§ reported; but they may not m·1intain branch offices 
in the strict sense of the term. for thP, transaction of their general business. 

Office of the Attorney General, 
Harrisburg, Pa. March 22, 1916. 

~ 

Honorable William H . Smith, Commissioner of Banking, Harrisburg, 
Pa. 

Sir: An'~~ering your communicatio~ of recent date relatfre to 
the legality of so-called branch offices majntained hy '1'1·n st Com
panies I beg to advise you as follows: 
· · The' question is whether Trust Com1mnies incorporated nuder the 
General Jncorporation Act o.f 1874 and its supplements, may open 
and mai~tain branch offices. 
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'l'he Banking Act of April 16, 1850, I'. L. J 77; prohibits t he es
tablishing, maintaining, keeping: or continuing, directly or ihdirectly1 
any bra11ch or ageucy for the transaction of banking businei;;s. 

"Sectiou 50. Each and every bank in this Common
wealth, or any other State, is hereby prohibited from 
establishing, maintaining, keeping or -continuing, di.' 
rectly or indirectly, in the name of one 01' more iti' 
1Jividuals, in any manner or by any device \vhatevet'; 
eit her for · its own sole benefit and profit of its o:ffie~rs 
01· any of them, in whole or in part, any branch 9r 
agen cy for the transaction of banking business, or tlie 
i flsuing out of or circulation of its notes at ant 
other place than that fixed and named in its charter 
for its location and the transaction of its business; 
without the express authority ol' au aP.t of aHl':lemLly 
of this Commonwealth to do so," etc. 

P ena 1 ties are provided for infractions of this prohibition. 

Section 1 of the same Act provides: 
"Every bankiug corporation hereafter created .by any 

special act of the general assembly, and every bank 
hereafter re-chartered , or the charter · of which shall be 
hereafter extended or r enewed by any such act of as
sembly, shall be subj ect to the provisions of this act." 

Of course, it has been held that this act relates to banks of issue 
only. 

P.irst National Bank of Clarion vs. Grnbcr, 87 P.a. 
468. 

While the Savings Banks Act of May 20, iss9, P. L. 246, con
tains no such direct prohibition, it was ruled by Attorney General 
H ensel-

"That no authority exists for banks incorporated 
nnder that act to establish branch offices or agencies." 

8ce Branch Office, 4 Dist. Rep. 54. 

Thi s wa:-. a sonnd ruling and is a necessary implication from 
Rect ion 10 oJ the Act, which provides : 

"It shall be lawful for any such savings fund with 
the apprornl in writing under the seal of the Auditor 
Henera l, to change its location within the limits of any 
eity or town wherein it may be established; and in ef
fecting such change of location, such corporation own
in g a banking house and lot may ,purchaRe snch ad
ditional plot as the corporat ion may reqnil'e, and snch 
banking house and lot prev ionsly ownecl nn<l occupied 
shall be sold. '' 
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Tn Wesforn Saving Fund Society, 27 Pa. 0. C. 526, Attorney Gen

eral Elk~n, without making an~' reference to the opinion of Attorney 
General Hensel, or to any pa1•ticnlar acts of assembly, ruled: 

"It is clear to me that a banking institution; incor' 
poratetl under the laws bf our State, must have a fifed 
place for the transaction of its business. It is also ap
parent that it was the intention of the legislature. to 
confine the business of such banking institution to one 
place. I cannot find any authority for a bank with its 
location fixed undertaking to widen the scope of its 
hanking privileges by creating · one or several branch 
offices at different points, either in the city or the county 
where the principal banking institution is located. It 
is my opinion that such institution does not have 
this privilege conferred upon it by our acts of as
sembly." 

These i·nlings with reference to banking institntioils, strictly 
speaking, are undoubtedly sonncl. 

It is claimed, h·owever, tlrnt '!'rust Companies incorporated under 
the General Jncorpoyation Act of 1874 and .its suppleme11ts, 11ot being 
banking institutions in the technical sense of the term, are not sub
ject to the prohibi~ory provisions of the hanking laws of the State 
.or the rulings made thereunder. 

It must be conceded that trust Companies incorporated under the 
.Act of 1874, and its supplements; are not subject to the express 
restrictions or prohibitions in the banking laws of 1850 and 1889, 
:above ·referred to, and there is no further restrictive legislation 
referring to the subject matter under consideration. However, it was 
ruled by Attorney General Hensel in Branch Office 4 Dist. R ep. 54, 
-.that: , 

"While no such express prohibition occurs in the Act 
of 1874, and its supplements, authorir.ing an incorpora
;tion ,of .trust companies and defining their powers, I am 
llikewise of the opinion, and advise you, that even a trust 
<company, doing a quasi banking business, such as re-

, ce.eiving .de.Posits and paying out moneys, has no right 
"Ito <eS:t!!i'b;l~h branches within even the municipal limits 
cdf .a ,c~ty and co1inty which it has designated in its 

_ •<lhar.t~r as the location of its place of business. For 
iman~tel'lt reasons, the entir-e bu~iness of such companies 
:8h0.l~l(l 1°-e brought within the whole view and super 
w'isiQn ,~f ,the ·state's officers. If they were permitted to 
:·scatter tllheir branches widely over the extended terri
tt:oi:y ·of :a city like Philadelphia, such supervision would 
!he pra_mj,cally impossible. The assets would be scat
tered anll dispersed, their liabilities be unknown and 
nndefined. I can conceive that certain persons at cer
tain plac~s might be designatecl, during certain hours of 
the dav. to receive and --pay out moneys for a trust com-
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pauy located in another part of the same city, provill
ing a full report of the operations of the day were 
made to the principal place of bnsiness at the close of 
the dav the assets transferred thereto and the liabilities 
reported, so that, in effect, the business at the sub-office, 
or sub-agency, would be actually the business of the 
main office transacted, for convenience, at another place, 
but immediately related to it, jui;;t as a messenger, of
ficer or counsel of the trust company might transact 
certain of its business outside of its main office; but 
whenever such ·an office became in fact, or within the 
contemplat ion of the law, a 'branch' establishment, I 
am of the OJJinion that it ought not to be permitted." 

Following the suggestions in this opinion (rendered in the year 
18!:14) and basing the right to do so thereon, a number of trust 
companies in the City of Philadelphia and elsewhere have opened 
so-callecl branch office8 for the restricted purpose indicated therein. 
Accordingly, the ruling should not be stricken down and snch offices 
shonld. not he declared to lie illegally maintained, lll1less the ruling 
is plai11ly aml palpably erroneo11s arnl unsonnd. 

See Harrison's Estate, 250 Pa. 129. 

Furthermore, the absence of legislative action on the subject 
matter during all these years may properly be regarded as legislative 
sanction of the view expressed in said ruling. _ -

1'he Acts of 1850 and 1889 do not apply to trust c9mpanies and the 
Act of 1874 contains no such express or implied prohibition. Fur
thermore, Section 3 of the Act of 11874, provides, with reference to 
certificates for the incorporation of corporations of the second class, 
that, inter alia, it 

"shall be acknowledged by at least three of the snb
stribers thereto before the Recorder of Deeds of the 
county in ";hich the chief opcrnti1111s are to he eanie1l 
011, or in which the 1wincipal ojficc is sitnated," etc. 

'!'his 11 se o[ the wonls "chief operation:-;" an<l " p1·i11c·ipal office" 
:·rnggesb; the implication and inferl'11ee that otlw1· operations of 
corpor·at.ions might be caniecl on elsewhere mul the1·e might be othet• 
than a "principal office." It follows, t.hen•fo1·e, that th e snggestion 
of Attomey General Hensel is not only not erroneous and nnsonnd, 
b11t the restriction therein imposed rests on the broad ground of 
public policy- consill•·1·ing the policy of the State with reference 1o 
lmuking institutions and applying that policy to trnst companies 
doing a quasi banking business. · 

Y 011 m·e accorcl ingl y advised that 'l'rnst Companies incorporated 
nrnler the gener:1 l incorporation Act of 187-1-, and its supplements, 
may la wfn Uy ma in ta in sub-offices or sub-agencies for the restricted 

.,_ 
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purpose of receiving~-and paying out moneys, providing a full report 
of tbe operations is made to the principal place of business at the 
close ,of the day, the assets transferred thereto and the liabilities 
reported; but they may not maintain branch offices in the striet 
sense of the term for the transaetion of their general businei':ii':i. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 

DEPAit'l'MEN'l' OF BANKIN<). 

The American E xvre:s:s Comvany may file with th e Commissiouer of BaakitJg a 
bond for $100,000 au<l S('Clll'C cxcmvtiou from th·J provisio11s of tlw Act of Juue 
19, 1!)11, l'. 1,. lOoO. 

Otlice of the Attorney General, 
Harrisburg, Penna., May 8, 191G. 

Honorable .William H. Smith, Uomrnii,;i;ioner of Banking, Ilarri::;
burg, Penna. 

Sir: Your letter of the 25th ult., adtlres:;ed to the Attorney Gen
eral, relative to . the proposal of the American Exvress Cornvany to 
file an exemption bond of $100,000.00, under the Act of June l!J, 
1911, P. L. 1060; has been referred to me for reply. 

The Act, as indicated by its title, is "to provide for licensing and 
regulating private bankin$" ·and 'does not apply to any express 
company or· telegraph company receiving money for transmission, 
excepting in case such company engages in the sale of stea~ship 
tick~ts. 

This appears from Section 8 of the Act which provides that the 
provisio~s of the Act shall not apply, inter alia, 

" (Three). To any express company or telegraph com
pany receiving money for transmission, provided such 
company is not engaged directlJ' or indirectly in the sale 
of steamship tickets." · 

' -. 

By engaging in the sale of steamship tickets, therefore, such com
panies become subject to the provisions ·of the Act. 

The purpose of the Act is to safeguard and. secure the public in 
its dealings with the Yarious kinds of companies therein referred to 
and . there is provision made for the examination of the assets and 
liabilities of the applicants and for the filing of bonds to be ap-
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proved by the Board referreg to in the Act. 'l'here is a further pro
vision in Section 8 of t_he Act, which gives rise to the particular in-

.iii 11 
quiry in this case, and- that is that the provisions of the Act "shall 
not apply 

(Four). to any indiviuual, partnership or unincorp.orated 
association, who would otherwise be required to com
ply with the provisions of this Aet, who shall file with 
the Commissioner of Banking a, born1 in the sum of 
$100,000.00, approved by the Board as to form and snf
ficiency for the purpose and condition as in the first 
sectfon prescribed where the business is cornlucted in 
the city of the first or second class; and if conducted 
elsewhere in the State, such bond shall be in the sum of 
$50,000.00, etc." 

The question is whether the filing of ,1 bond by the American 
Express Company in the sum of $100,000.00 will relieve it from the 
operation of the Act, so that it may sell steamship tickets from its 
offices throughout the St.ate, or whether it will be necessary to file 
such an exemption bond for each of its offices. 

'l'here may be so111e question a:-; to whethei· or not the affirrua
tive action of the Boal'd, gnu;ting a licen:-;e under the Act wonld gi,·c 
the right to the licensee to engage iu snch bnsiness at more than one 
place in the ComrnomYealth, bnt this is not now preseutec] for 
lletermiua tioi'l. 

~ection 8 of t he Ad, clearly expresses the intention of the Legis
lature . to exewpt certain persons, associa tions and corporations 
from the provisions of the Act as therein i'efened to, the langtiage 
of the first portion of the Section being: 

" 'l'he foregoing provisions (referring to the provis
ions for the licensing and bonding of the persons, cor
porations, and associations therein referred to) shall 
not apply." 

and then reference is made to different. classes of persons, firms, 
partnerships, corporations aml unincorporated associations, which 
are exempt on various grounds. It is the individual, partnership, 
corporation and unincorporated associations, which, in each instance, 
is exempted from the provisions of the Act, and not the place or 
places conducted by them. 

It appears, therefore, that inasmuch as Section 8 of the Act refe1·red 
to provides that it shall not apply, inter alia, to an nnincorporated 
a s:,;ociation (which I understand is the elrnntder and status of the 
American Express Company) which shall fiie wit.Ir the Commissioner 
of Bankin g a bond in the sum of $100,000.00 , approved by the Board, 
etc., the filing of such bond would necessarily exempt it from the 

I I I I 

11111 ii I , 
ii 111 
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provisions of the Act, and it would be entirely immaterial that such 
company conducted a number of offices throughout the State for the 
transaction of its business, and you are accordingly so advised. 

Very truly yours, 

,JOSEPH L. KUN, · 
Deputy Attorney General. 

BANKING DEPARTMENT. 
Where divectors of a corporation under the supervision of the Banking Depart

ment do not acknowledge. letters from th~ Commissioner of Banking in matter8 
which require correction, the Attorney General's Department will attempt to obtaiu 
a proper remedy. 

Office of the Attomey Gener·al, 
Harrisburg, Pa., May 10, 1916. 

Honorable William H. Smith, Commissioner of Banking, Hanii'\· 
burg, Pa. 

Sir: This Department is in receipt of your inquir,Y of April 25; 
mm, in which you ask as to 

First-'l'he power of the Commisssioner of Banking to requite 
aeknowledgment from the individual dil'ectors of any corporation 
to conmrunicatiom; forwarded to such corporation by the Conuni,-;
sioner of Banking ; 

Second-Your right to summon. either before your Department 
I 

or the Attorney General's Department, the directors of any cor-
pomtlon. 

The inquiry, of course, limits itself to such corporatiom; as are 
under the supervision of the Commissioner <?f Banking and which 
appear to you to be in an unsound aml unsafe condition to do 
business, or to be conducting their business in a manner which is 
unsafe and unauthorized, or injurious and contrary .to the- interests 
of the public. · 

·Section 7 of the Act of February 11, 1895, creating the Banking 
Department, pertains to corporations not having capital stock and 
doing business exclusively for the .benefit of depositors. This sec
tion provides that when it appears to the Commissioner of Banking 
that "'such corporation h{IS committed any violation of its charter, 
or law, or ·is ~cmducting its business and affairs in an unsournl and 
unimfe man11e1·,'' he shall direct the discontinuance of such practice 
and strici ~~nformity with the law. No provision is llHt4]e in this 
~ction for ~ heal'ing befo1~e the Attonwy General, hut merely 
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authorizes the Commissioner of Banking to communicate the facts 
cornv laine<l of to the Attorney General, who shall forthwith iu· 
stitute such proceedings as the nature of the case may require. 

Section !J of the same Act, pertai ll s to <:nrporations with or with· 
out capital stock, and while generally <lirected to the same end, 
authoeizes the Commissioner of Banking to aet when it appears to 
him that sucll corporation is in "an m1somHl and unsafe condition 
to do bnsi11es:-:, or that its business or nial)ner of conducting tlle 
same is injurious anu contrary to the interests of the public." 'L'llis 
section provides for 'like communiciation to the Attorney General, 
unlesl': the Commissioner of Banking deems the immediate appoint
me11t of a temporary receiver necessary, in which case the cor· , 
poration is to he notified and a hearing had before the Attorney 
Gene1·al prior to the placing of such receiver in charge.' 

'l'lte action of the Attorney General under either section in in
stituting proceedings, particularly when asking for a receiver, or 
prot:eeding for the dissolution of the eorpo r'<ttion , is most drastic, and 
it::: effect on a corporation could not be other than cleterimental, did 
:::ueh corporation desire to continue iu business, or resume business. 

1<'01· that reason, it has been the uHiform practice of both the 
~anking and Attorney General's Departments, to resort to every 
reasonable means to correct abw;es by other than court proceedings. 

One condition which is _ found in too many corporations, and to 
which you rightly object, is tliat where directors neglect their duty 
aru] entrust the entire management and operation of the corpora; 
tion to one or a few individuals. 'l'he folly of such negligence has 
ou J11any occasions been ]Jrought home to suc.:h directo1;s when serious 
irregularities, and in some instances embezzlement, developed. When 
directors have permitted the affairs of the corporation to reach such 
a stage, it is but natural that the one or few in control take it upon 
themselves to represent such corporation, c:ven before the Banking 
Department. · 

Your refusal to countenance such methods it not only commend
able but. necessary, as the duty imposed uvori you by law is that of 
looking beyond the directors to those whom they represent. When, 
therefore, the directors of a building and loan association or any 
other corporation decline to individually acknowledge communica
tions from yourself or to individually appear before your Depart
ment or the Attorney General's Department when requested so to 
<lo by you, it is more than prima facie evidence that such directors 
<iv;• uegligent in their duty and unmindf~l of the relation of trust 
whic.:h they bear towards those whom they represent. It is fair . to 
assume, therefore, that such corporations <ll'e conducting their btis~
ness in a manner which is uns'.lfe and unm'tthorized and -certahily 
injurious and contrary to the interest of the public. 
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I have, therefore, to adviise you that, where directors of a corpora
tion under the supervision of your Department decline to acknowl
edge communications from you or to appear before your Depart
ment or the Attorney General's Department in reference to matters 
which appear to you to require correction, this Department will 
consider such action as warranting the institution of proper pro
ceedings for the removal of such officers or the appointment of a 
receiver, or both. 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 

IN RE SA VIN GS AND LOAN ASSOCIATIONS. 

· A -savings and loan company fixed the par value of its ca.pita! s tock of $5.00 . per 
share. Loans in multiple of $25.00 are made to &tockholders, upon wh ich a fee of 
5 per cent. is charged. No interest is charged . The loans are repaid in twenty 
weekly installments. Dividends arc paid to s tockholders. 

H eld : Such companies a re either savings institutions or Joan companies ancl 
the 5 per cent. fee charged, which amounts to 27 per cent. pP.r annum, is illegal 
unless the company comply with the provisions of the Act of June 17, 1915 P. L. 

1012. -

Office of the Attorney General, 
Harrisburg, Pa., October 9, 1Ul6. 

Honorable \Villiam H. Smith , Commi ssioner of Banking, Harrisburg, 

P.a. 

Sir: 'J'his Deparl ment is in reeeipt of your inqu~ry of the 3rd 
inst. in which you ask for· an opinion as to the legality of the method 
of doing business of certain savings or loan associations in this State. 
1'hese assoc1ations are generally foreign corporations and their 
method of doing business, while varying in certain particulars, con
·$ists essentially in the element1> given in the following example: 

Stock is fixed at a par value of say $5.00' per share and on such. 
":· basis is paid for at the ra te of $1.25 per week. This stock may be 

SUJrTendered at any time to tl1e association and the paid-in value 
refunded to the holder. Loans in multiples of $25.00 are made only 
to stockholders, alth r: u'gh no definite amount of stock js required for 

19-6-1917 
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any particular loan, which may be as large as $1,500.00. No interest 
is charged on the loan so made, but a fixed fee of 5% of !he_ loan, 
which is called "investigation fee/' or something similar, is deducted 
from it. 'l'he face of the loan is-then paid back by twenty equal pay
ments, extending over a period of twenty weeks. In the particula:r 
tnstance which you cite and which is here illustrated, the 5% deducted 
constitutes a rate of interest in excess of 27% per annum, and in 
tllis case we understand approximately 12% per annum is paid in 
dividends to the stockholders. 

The 5% fee charged by this association, whether it is designaied 
as an "inv..estment fee,'' or otherwise, is a charge against the bo:rrower 
and as such would not be effective to disguise Hs real purpose. It is 
an interest charge, wbeiher so designated or not, and unless there 
is statutory warrant for the placing of such a ch:irge hy the name 
given, we are of the opinion that the cou:rts wouM look l1eyond this 
suuterfuge or device and regard it r1s rm inlerest drnrgr. 

'l'hese :issoeia1 iom:, wllile essen1-ially earrying <_rn1- the pm·poses 
euntemplated by the Co-operative Banking Aet of 1\fay 18, 1893 .. P. J,. 

8!l, are, of cou1·sr, 110( organized ill rnu1plianee will1 this Act, nor do 
they conduct thei.r lrnsiness in co111pliance with it, in lh at the Act 
rer1uires an eriual division in the profits amrrng the rleposi I 11:1 s :ind 
borrowers on the basis of 50% to each class. 

Such assrwialions are either savings instituti011s 01· loan t·ornpauif's 
and as snch come within 1he Ad of .Tuue 27, 1.\;(::!1, I'. Ti. Gl!i, wliit'h 
provides, in part, as follows: 

"It shall not lJC lawful for the :;;:ihl I'hilauelphia sav
ing~ institution, or fo1· any other savings institution or 
loan company within this Commonwealth, to charge or 
receive as interest, commiRsion, or otherwise, from :iny 
person or persons, either: directly or indirectly, for any 
loan or discount more than at the rate of six per cent. 
per annum on the sum loaned or disconnted." 

'l'he Act further , provides a penalty of $100 for each violation, 
which penalty S'hall be recoverable against any member, director or 
officer of such institution. 

The question may present itself as to whether or not the Act of 
June 17, 1915, P. L. 1012, relating to the loaning of money and charg
ing interes t in excess of 6%, abridges the terms of this Act. The Act 
of 1915 wonld not have that effect unless the association seeking its 
protedion had complied with the latter Act by making application 
and obtaining a license, and even 1hen they would not be permitted 
to l1Jnd money in snms exce·eding $300. In lending money in sums 
greatttr t'PP.P $30Q,OO i hey not only comp 1mdrr 11w Art pf ~ s::w, .ln:1t 
~l~f? f.jgJM~ t·ff~ prnv~!nn~ of till! A.Pt ~f l »l5. 
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We have, therefore, to advise you that unless these loan companies 
are licensed under the Act of 1915 and operate in compliance with 
this provision, they are not legally empowered to do business in the 
manner in which you state and that aside from the usual civil remedy, 
there 'is a penal action against them under the Act of 1839, referred 
to. 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 

BRA.NCH OlJ'FICES OF 'l'RUS'l' COMPANIES. 
Tru~t companies may maintain sub-oflices or ageucics for receiving and paying 

nut moneys providing a full report of the operations is made to the principal place 
uf business at the close of the day, the assets trausfon "d and th e liabilities reported 
thereto. 'l'he fact that it may be inconvcuieut tu comp ly with tl1 esc conditious is 
uo C/l'.Cllse for non-compliance. 

Office of the Attorney General, 
Harrisuul'g, Pa. October 19, mm. 

Honorable William H. Smith, Curnm i.i'lsio11er of Bankiug, Ha1·1'i:,;bmg, 
Pa. 

Sir: 'l'his Departmenl is in receipt of yom· iuquiry of '!lie 3rd 
inst. in which you ask the righ I: of a certain l rust company which 
maintains a so called sub-office to wait until tlie succeeding day be
fore transfer:r•ing the assets from such snl.i-officc to the principal place 
of business and entering such transactions. 

As a reason for this deJay, it appears that this particular sub-office 
is kept open fo a later hour than the main office and also that the 
distance of such sub-,office from the main office would render the trans
fer of assets on that day impractical and inconvenient. 

In both the opinion of Attorney General Hensel, reported in 4 Dist. 
Rep. 54, .and that of Deputy Attorney General Kun, given to you 
under date of Marcli 22, 1916, reported in 25 Dist. Rep. 376, the 
legality of sp.ch sub:Qffices is affirmed only when "a full report of the 
operations is made to the principal place of business at the close of 
the day, the assets transferred thereto and the liabilities reported." 

Neither expediency nor inconvenience can justify a departure from 
these restrictious and unless they are adhered to such trust companies 
11re doing business in a manner unauthorized and unwarranted by law 
µud which, as you state, interferes with a. proper ~µq. rnrnfP.l exami· 
nation by your Departmept, · 
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If the sub-offices cannot be maintained according to law and the 
:requir~ments of your Department, made in compliance therewith 
as declared by the opinions heretofore referred to, the usual remedies 
are open to you as provided by the Act of Februar,y 11, 1895, P . L. 4. 

Very truly yours, 

HORACE W . DA VIS, 
Deputy Attorney Genct~l. 

IN RE STATE BANKS. 

A new State bank organized to take over a National bank must pay a bonus 
upon the entire authorized capital stock, in that the National bank was not organ
ized under the laws of this Staie nor had any bonus previously been paid by it. 

Office of tlie Attorney General, 
Harrislrnrg, Pa., Octolm1· 19, l!llfi. 

Honorable "William H. Smith, ( ~omrui~sioner of' -Bm1king, Harl'isburg, 
P.a. 

Sir: 'l'his Depat'tment is in receipt of your inquiry of the 18th inst., 
in which you state that a new State bank is now being organized for 
the purpose of taking over a National Bank. You ask whether this 
new corporation will be required to pay bonus on its entire authorized 
eapital or only upon the excess above the eapilal of the Natioual Bank 
to be taken over. 

You are advised tba t the Aet of May 28, Hl13, P. L. 357, "Relating 
to the payment of bonus on the incorporation, merg·er or consolidation 
of banks and trust companies," is effective only .as to institutions 
which have p1·eviously been incorporated under the lawR of the State 
of Pennsylvania. The National hank was not ineorporated under the 
laws of this Stale nor bad any bonus previously heen paid by it, and 
the new State bank will, therefore, be required to pay bonus on its 
enti'r'e authorized capilal. 

Yours very truly, 

HORACE W. DA VIS, 
Deputy Attorney General. 
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OPINIONS TO THE SUPERINTENDENT OF PUBLIC 
INSTRUCTION. 

RIGHT TO REQUIRE TEACHERS TO DO PROFESSIONAL READING. 

School directors or the district superintendent have the legal right to require 
teachers in their employ to do professional reading, and to undergo tests that the 
reading has been done. · 

Office of the Attorney General, 
Harrisbur~ Pa., May-27, 1915. 

Dr. Nathan C. Schaeffer, State Superintendent of Public Instruction, 
Harrisburg, Pa. 

Dear Sir: Answering ;our inquiry of this date: 

"Has either the Board of School Directors or the Dis
tri.ct Superintendent the legal right to require the teach
ers in their employ to do professional reading, and to 
satisfy themselves by a written or oral test that said 
teachers have carefully and intelligently read the pre
scribed book or books?" 

The District Superintendent has the right fo see and it is his duty 
"to see that in every district there shall be taught the s.everal branches 
required by this Act (School Code of 1911) as well as such other 
branches as the board of school directors may require" (Sec. 114!>, 
Act of May 18, 1911-School Code, P. IJ. 371; and "in case the boa:rd 
of school directors shall fail to provide competent teachers to teach 
the several branches required in this Act it shall be the duty of the 
dis-trict superintendent to notify the board of sc'hool direct.ors, in 
w1·iting, of its ~eglect and in case provision is not made forthwith for 
teaching the branches aforesaid to :report such fact to the Superin
tenrlent of Public Instruction, whose duty it shall be to withhold 
any order for such district's share of the State appropriation until 
the County or district superintendent shall notify him that competent 
teachers of the branches aforesaid have been employed. And in case 
of neglect or refusal by the board of school di:r·ectors to employ 
such competent 'teachers as aforesaid for one month after receiving 
notice from the county or district superintendent that such teachers 
have not been provided, such district shall forfeit absolutely its wh-0le 
share of the State appropriation for· the year." (Sec. 1150 of Act of 
May 18, 1911-P. L. 371). 

( 295) 
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Under these provisions the board of directors and the district 
superintendent would have the right, and it would be their duty, 
to require of the teachers such professional (the profession of 
teaching), reading and study as would enable them to maintain 
proper efficiency for the service. Any other conclusion would be a 
confession that teaching was the one profession oi; science inoapable 
of progress or development; of <'.'.ourse the requirement of professional 
reading must be reasonable and appropriate to tl1e character of the 
teaching required. Sufficient time should be allowed fo:1" such reading 
and study before an examination thereabout, and such examination 
should be conducted with absolute fairness and impartiality, and if 
in writing, the ques1ion should be plainly put and easily understood 
and the teachers should be known by numbers and not by names. 

I can appreciate the possible distrust of teachers in such a re
quirement and the c•xamination thereon. It could very easily be made 
the means of injustice to those whom the board or the district super
intendent might desire to clischarge, irrespective of competency, 
which should be the only test, though ( confess I would be slow to 
believe that in the profession of teaching, one so vital to the welfare 
of a people, there should be any motive of those having to do with the 
instruction of youth that was not absolutely .altruistic. 

To summarize, subject to the above limitations, "the board of 
school directors or the disfrict superintendent have the legal right 
to require the teachers in their employ to do professional reading, and 
to satisfy themselves by a written or oral test that said teachers have 
carefully and intelligently read .the prescribed book o:r· books." 

I beg to suggest that in the event of any case of dispute between 
the board or the district superintendent and the teachers as to the 
kind of reading and examinationis, it would not be amiss in the in
terests of that harmony, which should prevail if the interests of the 
chilchen are to be first considered, that the course of 1reading, etc. 
should first be submitied to and approved by you, etc. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 



CHILD LABOR LAY'i. 
The following opinion answers nineteen questions raised in r egard to the inter

pretations of the .Act of May fa, 1915, P. L. 286 (The Child Labor Law) . .A com
plete syllabus would be almost as . extended as the opinion. The queRtions raised 
are numbered and the answer to ~ach will be found concisely stated in the ~orrc
sponding paragraph of the opinion following. 

Office of the Attorney General, 
Harrisbu:rg, Pa. January 3, 1916. 

Mr. Millard B. King, Director of the Industrial Education, Depart
ment of Public Instruction, Harrisburg, Pa. 

Sir: I am in receipt of your communication of recent dat~, asking 
an opinion upon the following questions arising under the Act of 
May, 13, 1915, P. L. 286, and known as the Child LabO'I' Law, namely: 

(1) What type of a certificate shall be issued to 
children employed in domestic service and on the farm? 

(2) When a child enters domestic service in a pri
vate home, other than that of her parents, does that 
home become an establishment within the meaning of 
this _act? 

(3) Is the district in which the child is employed 
responsible for the education of that child, or the dis
trict in which the child resides? 

(4) Can children residing in Pennsylvania, and em
ployed in adjoining States, be compelled to attend the 
continuation schoo1s in the district in which they reside, 
or can a child residing in New Jersey and employed in 
Pennsylvania, be compelledl to attend a continuation 
school in the district in P ennsylvania in which such 
minor is employed? 

(5) Does the proviso at the end of Section 3, exempt 
the school district froin the necessity of establishing 
continuation schools? 

(6) Can a minor be employed from six to eight 
o'clock in the morning, and from four to eight o'clock in 
the evening on any day in which the regular schools are 
in session, provided he attends regularly the public 
schools? 

(7) Cigar manufacturers have asked if minors under 
sixteen may be permitted to pack and band cigars. 

(8) Should an employer notify the school authori
ties as to the name and location of a school in which 
said minor will be in attendance, and the hours which he 
will attend that school without consultation with the 
school authorities? · 

(9) Does the prohibition of minors under eighteen 
operating or managing al hoisting machine apply to the 
operation of a passenger elevator? 

(10) Can a minor be employed in a wholesale liquor 
house where liquors are dispensed, or in a grocery store 
which sells bottled liquors? 
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(11) Is Section 6 to be construed as to bar a boy 
over sixteen from deliv~ring or collecting packages for 
a mercantile firm after eight o'clock at night? 

(12) Does the term "public place" under Section 7, 
include a department store, hotel or railway or sub-
station, news-stand on street? . 

(13) May a publisher sell newspapers or other pub
lications to it boy under the age of twelve? 

(14) If a boy under twelve should purchase the 
papers or publications from another party, other than 
the publisher, would the publisher be liable for viola
tion of the law? 

(15) What kind of an employment certificate sJ10uld 
be issued to a minor who will be employed before aml 
after school hours? 

(16) What type of a certificate should be g1·anted a 
newsboy, or boy in a street trade? 

(17) Who should pay for the physical examination 
of an applicant for a certificate of physical fitness? 

(18) How many absences from continuation schools 
should a minor be allowed before his employment cer
tificate is revoked? 

(19) May a district superintendent, supervising 
principal, or secretary of the board of school directors 
authorized to issue employment certificates, deputize 
and authorize in writing, a school official not connected 
with the public school system, to issue certificates? 

In reply to the foregoing, I beg leave to advise you as follows: 

(1) The Act of May 13, 1915, P. L. 286, by the first section thereof, 
specifically exempts from its provisions "children employed on the 
farm, or in domestic service in private homes." It follows that the 
requirements of this Act in relation to employment certificab•s do 
not apply in the case of a minor employed "on the farm or hi do
mestic service in private homes." 

(2) Employment on a farm or in domestic s·ervice in a private 
home other than that of the minor's parent, does not come within the 
provisions of the said Act of May 13, 1915, P. L. 286. The exception 
of domestic service in private homes and work on a farm from the 
scope of the Act, is not limited to such service i-ende1·ed in the i'1ome 
or oo the farm of the minor·'s parent, but embraces such service and 
work wherever rendered. 

(3) The third section of said Act clearl,v requires that the clistrict 
of the plaee of employment is charged with the duty of providing and 
maintaining the continuation school contemplated nnd provided for 
thereunder. Said section in 1reference thereto provides as follows: 

"The school aforesaid may be conducted in the estab
lishment where said minor is employed, or in n. public 
school building, or in such other place, either in the dis-
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tricf in which said minor is employed or in an.Y joint 
school authorized by section eighteen hundred and one 
(1801) of article eighteen (18) of an act, approved May 
the eighteenth, nineteen hundre.d! and eleven (1911) en
titled 'An act to establish a public school system id the 
c.oi;rimonwealth. of i:'ennsylvania, together with the pro
VIS~01;1S by wh1.ch 1t shall ?e administered, and pre
scr1bmg penalties for the violation thereof; providiug 
revenue to establish and maintain the same, and the 
method of collecting such revenue; and repealing all 
laws, general, special or local, or any parts th.ereof, that 
are or may be inconsistent. therewith,' as the board of 
school directors of the school district in which ' said 
minor is employed may designate: Provided, however, 
That such school shall be within reasonable' access to 
said place of employment. Any school aforesaid shall 
be part of the public school system of the school district 
wherein said minor is employed, or of the school clifltrict • 
or districts where said minor attends." 

209 

This plainly imposes the maintenance of the continuation school 
upon the district where the minor is employed. 'fbe concluding 
clause in the above quoted portion of this section of the Act, namely: 
''or of the school district or districts where said minor attends," refers 
to a joint sehool that might be established by districts where minors 
are employ_ed. · 

( 4) 'l'he Act contains no specific p:rovision cover~ng the case of 
a resident minor between the ages of fourteen and sixteen who may 
be employed in another State. It may fairly be presumed, however, 
that there was no legislative intention either to subject such a minor 
to any disability over that of one both residing and engaging in em
ployment in this State, or to affo:rd him any adv,antage over that en
joyed by one residing and employed in the State. The Act should be 
construed to give equality to both such classes as to their right to en
gage in employment and opportunity to continue their education while 
employed. It would meet the spirit and purpose of the Act to issue 
an employment certificate for a minor residing in Pennsylvania but 
employed in another State, provided such minor would duly attend a 
continuation school in the district of his residence, or such other place 
within reasonable access of his place of employment as the school 
authorities of the place of his residence might provide and designate·. 
Provided, however, that the hours and nature of his employment in 
the foreign State would not :be in conflict with the other provisions 
of the Act. The school author.ities before issuing an employment cer
tificate in such .a case, should be thoroughly informed as to the nature 
and hours of his employment and the matter could thereafter be kept 
steadily in their control by the power to cancel the certificate. A minor 
of snch age can be lawfully employed only in pursuance of a proper 
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employment certificate, and where that wou.ld be withh~,ld~ his atten
dance upon the schools of his district can. be enfoT·ced in pursuance 
of the general school act. 

The Act is also silent as to the case of non-resident minors employed 
in this State. No minor betw~en fourteen and sixteen years of~ge can 
be lawfully employed except in accordance with the condit~ons im
posed by said Act. No exception is made for non-residents wbo may be 
employed in this State. Their employment would be subject to like 
restr.aints with those of residents. Th.e ofl'.ense in such case would go 
to the employer, who is within the jurisdiction of th~ S~afe. It is 
not to be p:r·esumed, bo)Vever, that it js the intention of the Act that 
non-resident minors here employed shall be educated in continua
tion schools maintained by this State. That duty remains for the 
State of their residence. 

In :in opinion by Deputy Atturney General Hargest, 37 Co. Ct. Rep. 
155, it was held that under the Act of April 29, 1909, P. L. 283, minors 
residing out of the State but employed in Pennsylvania, should have 
employment certificates issued by the school authorities of the dis
trict where they were employed. Under the present Act it would 
be tlie proper practice for the school 'author:ities of a district in 
which a non-resident minor between fourteen and sixteen years of 
age, may be employed, to issue for him an employment certificate 
under which it would be lawful for him to be employed at such work 
and during such homs as permitted by the Act, to minors of that age, 
but such non-resident minor would not be required to attend a . con
tinuation school. 

( 5) The concluding proviso of Section 3 provides as follows: 

"Provided, That this Section shall not be effective 
in any school district until there has been established, 
within said school district in which said minor is em
ployed, or within reasonable access to said place of em
·ployment in an adjoining district, such a school." 

This does not relieve a school district where minors of tlle age 
mentioned in said section are employed from the duty of establish
ing and maintaining a continuation school. The sole purpose of this 
provi&o was to exempt an employer of such a minor from liability 
for faih1.re of the minor to af·tend a continuation school where none 
existed in the district of his employment, or within reasonable access 
to the place of employment. The proviso was put in the Act to afford 
a reasonable time for the institution of continuati_on schools, but was 
not inten(led to operate to permit an indefinite postponement of their 
establishment. The Act clearly intends that a district where such 
minors are employed shall proceed as promptly as possible to provide 
a continuation school to serve the beneficent ends contemplated. 
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('6) Where a minor behveen fout·teen and sixteen years of age is 
in attendance upon a regular scho:o1 during its usual and customary 
hours, it would not be unlawflil to employ him during the other hours 
of the day, not earlier than six ·o'clock in the morning 01r· later than 
eight o'clock in the evening, provided an employment certificate be 
duly issued for him and that the nature .of the employment is one 
permitted to such a minor under said Act, and provided further that 
the nours-of school attendance and work do not exceed the maximum 
number prescribed in the fol]rth section of the Act, namely: fifty-one 
hours in any one week and nine hours in any one day. In such a case 
the attendance at the regular school would more than compensate 
for · the schooling required in the continuation school provided for 
in Section 3. The pu'rpose of this latter section will be fully fulfilled 
and abundantly effectuated where a minor who is employed during 
hou:rs other than those of the regular school session attends such 
school dur:ing its ·ordinary period. 

(7) The first paragraph of Section 5 enumerates various employ
ments fot~bidden to minors under sixteen years of age. The purpose 
of this is to safeguard such minors against dangerous, unhealthful 
or mo:mlly unwholes«)1ne occupations. Beirig penal in nature and in 
derogation of the ·common law right to contract for labor, mis pro
vision of the Act must receive a slrict construction. Only those 0ccu
pations can be construed to be excluded ther.eunder as are so excluded 
In express terms or by clear and necessa.ry implication. The presurnp
tiori ·would be aga'inst · the exclusi·on. 

The occupation of "packing and banding cigars" is not expressly 
forbidden. 'L'he only occupation kindred to it which is mentioned. in 
lhis section of the Act is "stripping, assorting or manufacturing 
tobacco." It cannot be fairly presumed that this was intended to 
include the work of packing and banding cigars, and it may therefore 
be concluded that to t'pack and band cigairs" js not an employment 
forbidden by t.be act to a minor under sixteen years of age. 

(8) . Jn regard to the notification by the employer of a minor for 
whom an employment certificate has ·been issued as to the continua
tion school attended by such minor, the third section of the Act pro
vides as follows: 

i, 

. . :1. 

"Every person who shall employ any said m~nor shall 
notify the officer ;by whom the e_mpl~yment certificate, af! 
hereinafter provided for the said mmor, shall have been 
j:olsued, within four days after said minor sha~l have en
te1;ed his employment, of the name a~d location of the 
school at which said minor should be m attendance, and 
of the hours which said minor should attend said school 
during the continuance of said employment.n 
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There is no requirement that the employer shall consult upon this 
matter with the school .authal'ities. He will have complied with. the 
law in this respect by notifying the officer by whom the certific11te 
was issued. Buch con~ultation generally would nevertheless be in 
furtheran'ce ·Of 1he harmonious relations and co-operaition which 
should subsist between employers and school authorities and the 
practice thereof should be encouraged. 

( 9) Under the second paragir1aph of Section 5, certain employ
ments of a hazardous nature are not permitted for minors under 
eighJteen years of age. Among them is that of "the operation or 
management of hoisting nfachines." As was pointed out above, this 
section of the Act being penal in nature and in derogation of the 
comn;wn law right of the freedom to contract for labor,-must be given 
a strict construction. An elevator is not a hoisting machine in the 
ordinary and accepted usage and meaning of the term "hoisting 
machine." A!l1 elevator is such a common and distinctive type of 
vehicle that it may reasonably be inferred that had it been the legis
lative intention t-0 forbid its operation by a minor, under the said 
pmvisions of the Act, it would have been so foi'bidden eo nomine, and 
not left to a mere presumption or implication arising from the general 
term of "hoisting machine." As held above, the exclusion of any em
ployment from those permitted to minors must be express and not 
presumptive. 

For these reasons it may be concluded that the operation of a 
passenger elevator is not forbidden to a minor, under eighteen years 
of age, in pursuance of the second paragraph of Section 5 of said Act. 

(10) 'l'he question here is-"Can a minor be employed in a whole
sale liquor house where liquors are dispensed, or in a grocery store 
which sells bottled liquors?" 

In accorda.n'ce with the rules of construction applied in the inter
pretation of the Act in answer to the sixth and ninth foregoing 
inquiries, it may further be concluded that the third paragraph of 
Section 5, reading as follows: 

"No minor shall be employed or permitted to work 
in, or in connection with, any saloon or bar-room where 
alcoholic liq110rs are sold," 

does not prohibit minors from employment in a wholesale liquor 
house, or in a g~'ocery store whieh sells bottledcliquors. 

H may be here noted that under the four1J1 paragraph of Section 
5 of the Act, power is vested in the Indm;tria.l Board of the Depart
ment of J,abo1· and Indus I ry to forbid minors under eighteen years 
of age working in occupations other than those specifically menfomed 
in said seclion, as heing danger'Ons or injurious to healtil1 orrmorals, 
as the same may be from time to time so determined and . declared 
by said Board. This power could be exercised in such employments 
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as llave been hereinbeforc considered, such as packing and banding 
cigars, operating elevators, and employment in wholesale liquor 
houses. 

(11) It would not be unlawful under Section 15 of the Act for a 
minor over sixteen years of age to deliver o:r collect packages for a 
mercantile establishment after eight o'clock P. M. Said section re
lates solely to messengers for a telephone, telegraph or messenger 
company. 

(12) Sectfon 7 of the Act makes it unlawful for male minors of 
certain ages therein specified and all female minors to sell or dis· 
tribute newspapers, magazines, periodicals or merchandise, or carry 
on certain trades, "in any street or public place." 'l'he question here 
subm.ij:ted is. as to what places are embraced under the term "public 
places" as used in the Act. It is a familiar rule in the construction 
of a statute that a general word which follows a specific word of the 
same nature takes its meaning from the specific word and is presumed 
only to _comp1·ehend things of the same genus as that imported by the 
specific one. 'l'he more general word is restricted to a sense analogous 
to the less general. 

Endlich on Interpretation of Statutes, 19ec. 400-408. 

Numerous authorities might be «ited in support of this principle 
of ejusdem generis. 

Allen's Appeal, 81'"" Pa. 302. 
Pardee's Appeal, 100 Pa. 408. 
Corry vs. Corry Chair Co., 18 Super. Ct. Rep. 271. 
Beechwood Improvement Co.'s Appeal, 12 Dist. Rep. 430. 

'"Public places," theatres o:r churches do not include streets or 
roads. "Public places," streets or roads, do not include theatres or 
churches. 

~ / 
Govan v·s. City of Brooklyn, 5 N. Y. Su.pp. 758. 

Under this rule of interpretation it must be presumed that the 
term "public places" as used in the seventh section of the said Act 
is restricted and limited to places of the genus and chruracter of a 
street, such as a public park or public square, and that it was not in
tended to emhr-ace or extend to stores, ho1 els, theatres or railway sta
tions. Tllese places are under private control and vendors of news
paper's or merchandise can only ply their trade therein by the permis
sion of 1he owners, A news-stand on the street would fall within the 
act and no mnle minor under the age designated in Section 7 and no 
female minor could lawfully be employed at such stand. 
' ( 1:1) A mere sale of newspapers to a minor under twelv11 yea.rs 
of age would not be a violation of the Act. It would be unlawful, 
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however, to sell newspapers to a minor under twelve_ years of age with 
the intent and for the purpose of having such mino1r' sell them in the 
streets. 

(14) A publisher would not violate the Act who sold newspapers 
to a person who thereupon re-sold them to a minor - under twelve 
years of age, who then vended them on the streets. 

(15) Section 11 provides for two classes of employment certifi
cates, namely--genera1 employment certificates, which permit minors 
between th~ ages of fourteen and sixteen years to work the entire 
year, and vacation employment certificates, which permit them to 
work on - any day except those they are required to · attend school 
under the school laws. A literal reading of this section would require 
a gener,al employment certificate for such a minor engaged in any 
employment on any day in which, in pursuance of the compulsory 
provisions of the school law, he must a:ttend school, even though 
his employment fell outside the school hours. But it would be con
sistent with the spirit of the Act and its purpose subserved if the 
provisions relating to vacation employment certificates qe construed 
to mean that they may be issued for and entitle a minor to work on 
any day or portion thereo1 in which he is not required to be in atte{l
dance upon a school, provided the work is of a nature permitted to 
such minor under the Act and the hours of work and school do not 
exceed those prescri'bed in Section 4. It is probable that in many in
stances a minor who might fail tQ pass the mental test prescribed for 
a general employment certificate, but who could qualify to receive a 
vacation one, could be well and beneficially employed before and after 
his regular school hours. To deprive him of the right of such em
ployment would be to impose an unnecessary 'restriction and one 
which would work mischief rather than good. 

In view of the fact that his employment would not interfere with 
his regular school attendance, there could be no purpose in forbidding 
it. Under the intent of the Act a vacation employment certificate 
may be lawfully issued for a Illlp.or between fourteen and sixteen 
years of age during the days 'he is requi'red to be in attendance upon 
school under the school laws, which will entitle him to work before 
and after school hours provided the employment be of a nature per
mitted to him by the Act, and the hours of work be strictly subject 
to the limitations prescribed in the Act. 

(16) The inquiry "What type of a certificate should be granted 
a newsboy, o'I' a boy in the street trade," is too general to admit of a 
definite opinion thereon. As appears by Section 11, employment 
certificate1-: are only issued to minors between fourteen and sixteen 
years of age. For such a minor employed in any establishment · as 
a newsboy, or in a street trade such as those mentioned in Section 7 
of the Act, either a general or vacation certificate should be issued 

, " ' 
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depending upon the facts of each particular case. As above held, 
for those regularly in school, a vacation certificate could be lawfully 
issued where the employment would fall outside the hours of school 
attendance and within the hours permitted for work for such minor. 
Under Section 7 no female minor is permitted to sell newspapers or 
articles of merchandise in any street or engage in occupation per
formed therein and, therefore, no employment certificate could be 
issued to her for such employment. 

It is a :matter of common knowledge that many newsboys and those 
plying street trades are not in the employ of any one, but work for 
themselves. In such cases, apparently, there is no provision for em
ployment cerlificates, as the Act contemplates the issuance of such · 
certificates only where the minor is to enter in the employment of 
some prospective employer who signs a statement of his intention 
to employ such minor. 

It is confidently to be expected and strongly to be urged that the 
municipal authorities of the State will enact appropriate ordinance;;; 
for the due regulation of the occupa:tion of newsboys and trades 
plied on the streets and diligently ·co-operate with the school authori· 
ties and the Department of Labor ·and Industry for fhe enforcement 
of the salutary provisions of this A ct. 

(17) Section 14 •requires a eertificate of the physical fitness of a 
minor, signed by a physicia!l and approved by the school board before 
any employment certificate can be issued for him. The Act being 
silent as 'to who shall bear -the cost of this required physical exami
nation, it follows that it must be borne by the applicant for the 
employment certificate for whose benefit it is issued. 

(18) When. and to what extent absences from a continuation 
school would justify the revoking of an employment certificate is an 
administrative rather than a legal question. No time is fixed by 
the Act. It is unlawful under· Section 3 of the Act for any person to 
employ a minor between fourteen and sixteen years of age unless 
he attend a continuation school at least eight hours a week for every 
week of employment period. When the minor ceases to attend 
the school as prescribed, the employercannot longer lawfully oonrinue 
him in employment. Where a minor without reasonable, cause absents 
himself from a continuation school and persists in such conduct, it 
would be the duty of the employer to discharge him fo•r•thwith and of 
the school officials to cancel the employment certificate. No specific 
number of hours can be laid down as the measure r equisite for th e 
revocation of the certificate. This question can be best met and 
treated a.s specific cases arise from time to _ time. 

(19) Section 9 of the Act designates the officials who shall issue 
employment ·certificates, being a "district superintendent" or "super
vising principal" in public school districts having such officials and 
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in districis having no such superintendent or prindpal, then the 
"Secretary of the Board of School Directors of that district." It 
further autho.rizes any of these officials, so empowered to issue cer
tificates, to deputize "any other school official to act in his stead for 
the purpose of issuing 'such certificates." The "any other school 
official" who may be so deputized must be a public school official. 

Very truly y·ours, 
\ 

' FRANCIS SHUNK BROWN, 
Attorney General. 

EMPLOYMEN'l' Ol!' MINORS--EMPLOYMENT CERTIFICATES. 
It is not necessary for a minor between the age of fourteen and sixteen years to 

have an employment certificate when employed on a farm or in domestic service 
in private homes. When employed in domestic service rendered in other than pri
vate homes, a certificate is required. 

Office of the Attorney General, 
Harrisburg, February 1, 191G. 

Mr. Millard B. King, Director of Industrial Education, Department of 
Public Instruction, Harrisburg, Pa. 

Sir: In answer to your communication of recent date, wherein an 
opinfon is requested upon the question, "whether o·r not a minor em
ployed on a farm or in domestic service should have an employment 
certificate," I beg leave to advise you as follows: 

The Child Labor Act of May 13, 1915, P. L. 286, excepts from its 
provisions minors "employed on the farm or in domestic service in 
private homes." It follows that any law that may have governed 
the employment of minors engaged in such labor, remains unchanged 
by this act! and continues in force in so far, at least, as it relates to 
minors thus employed. The law as to farm labor and domestic 
service in private homes now stands precisely as it stood before the 
passage of the ·above mentioned act of 1!.115. 

Prior to the said act of 1!)15, employment certificates had been the 
subject of various legislation. It appears, however, that none of it 
expressly provided for such certificates for those employed on the 
farm or in domestic service. The act of May 29, 1901, P. L. 322, 
providing for employment certificates, only related to certain kinds 
of labor other than farm or domestic. 'I'he Act of May 2, 1!)05, P. L. 
352, extended the rcgnlation of <"ltiM lnbor, but excluded from its 
provisions, :rnrl fro111 tl1e. jp1·m "establishment," as therein defined, 
"domestic, con 1-mining or farm labor,"- the regulation of the em
ployment of minors in or ahont coal mines being tlie subject of other 
and later acts dealing solely therewith. 
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The Act of April 29, 1909, P. L. 283, still further widened the stat
utory regulation of the employment of minors and provided ' for em
ployment certificates in certain cases and kinds of labor. Section 7 
thereof required such certificates for minors between fourteen and 
sixteen years of age, employed in the occupations enumerated or clas· 
sifted in Sections 3 and 4' of the Act, but farm or domestic labor is 
not included among the industries or classes of labor mentioned in 
said Sections 3 and. 4, uo:i; can any intent to include such labor be 
fairly presumed therefrom. 

There has, in fact, been complete legislative silence as to any spe
cific requirement for such certificates for minors employed on the 
farm or in domestic service. In every act providing for or requiring 
employme~t certificates in whic.h such labor was mentioned, it was 
only mentioned for the sole purpose of expressly excluding it from 
the pr,ovisions of the act. 

Turning from the labor acts to those relating to the schools, we 
find in these latter nothing relating to employment certificates spe
cifically applying to farm and domestic labor. Section 1416 of the 
Act of May 18, 1911, P. I:-. 309, being the general school code, pro
vides as follows: 

"The provisions of this act requiring regular attend
ance shall not apply to any child, betweet:lthe ages of 
fourteen and sixteen years, who can read and write 
intelligently and is regularly engaged in any useful and 
lawful employment or service during the time the public 
schools are in session, and who holds an employment 
certificate issued according to law." 

Inasmuch as neither at the time of the passage of this Act, nor 
since, has there been any law requiring or providing for the issuing 
of employment certificates for minors employed on the farm or in 
domestic service in private homes, the provision of Section 1416 
which reads "and who holds an employment certificate issued ac
cording to law," must necessarily be construed as inoperative and 
not applicable in the cases where minors are employed in such labor, 
but only applicable where they are engaged in other employments. 
The other provisions, however, contained in said section as a pre
requisite to the permitting of exemption from compulsory attendance 
at school, namely: that the minor "can read and write intelligently 
and is 'regularly engaged in any useful and lawful employment or 
service during the time the pnblic schools are in sessi'On," apply to 
minors err~ployed on the f~rm pr in domestic service in private homes 
equally with those otherwise ~mployecl. · 

Section 1421 of the said School Act, forbidding any person employ
ing a minor between four1een and sixteen years of age during the 
school period without "an employment certificate issned according 
to law," is also inapplicable to minors employed on the farm 01• in 
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domestic service in private homes, for the same reason, namely: that 
the law has nowhei:e made pr·ovisions for such certificates for minors1 

engaged in such work. 
It is not to be presumed that the Legislature by its silence as to 

employment certificates for minors employed on the farm or in do
mestic service, intended to exclude all minors between fourteen and 
sixteen years of age from such employment, or to forbid any of them 
exemption from the compulsory provisions of the.school law in puwsu
ance of Section 1416 thereof. The more reasonable inference is that, 
as the vast majority of such' minors engaged at such labor are so en
gaged thereat in their own homes, the requirement of an employment 
certificate has been deemed inexpedient and unnecessary. The fact 
that in the said Act of 1901 and also in that of 1913, farm and do
mestic labor was expressly excepted from their provisions, clearly in
dicates a settled legislative intent and purpose to relieve minors so 
employed from the necessity of having such certliicates. Under the 
Act of 1915, however, a minor between fourteen and sixteen years of 
age employed in domestic service elsewhere than in private homes, 
would require an employment certificate. 

The requirement of an employment certificate is purely a statutory 
matter. It is only requirable in the cases and Classes and kinds of 
employment where expressly provided for by some act. Such re
quirement cannot arise from a mere presumption. It mnst be in 
pursuance of_ some specific enactment. Where a certificate is law
fully required, the employment of a minor without one is made a 
penal offense. Any statutory provision requiring one is therefore 
to be given a strict construction and the scope of the requirement to 
be held only, to reach and embrace the extent that is clearly set out 
in the statute. As there is no act expressly prescribing or pro
viding for an employment certificate in the case of a minor employed 
on, the farm or in domestic service in private homes, the conclusion 
follows ~ that none is required. ·The construction here placed upon 
the law in this matter is in harmony with the practice commonly 
pursued by those charged with the duty of enforcing the law govern
ing employment certificates. 

Inasmuch as nnd(lr the ruling here made, a minor between fourteen 
and sixteen years of age ernployell "on the farm or in domestic service 
in private homes," may ue entitled to exemption from the compulsory 
provisions of the school law under Section 141() thereof without an 
employment certificate, it is rel'tpectfully nrged that the school author-

' . 
ities vigilantly enforce tlrn other provisions of said section, constitut-
ing the right to snch exernpHon, namely: that such minor "can read 
and write intelligently and is regularly engaged in any usefnl and 
lawful employment or service during the time the public schools are 
iii sess.ion." 
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For t~e i:eason~ given, I am therefore of the opinion, and so advise 
-yo,l1, t~~t an enw~<:>YJJl.ent certificate is not required for a minor be
twe~m fourteen and sixte~ years 0f age, employed on the farm or 
in c~o,i;nestic service in private homes, but is requirable under the Act 
of 1915, in the case of domestic service rei;i.dered in other ttian "pri
vate homes." 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

EMPLOYMENT OF MINORS. 

Minors between the ages of fourteen and sixteen years may be employed in a 
bowling alley in a Y. M. C. A.. wliere such bowling alley is not open to the public. 

Office of the Attorney General, 
Harrisburg, Pa.~ February W, 191G. 

Mr. Millard B. King, Director of lllllustrial Education, Department of 
-Public Instruction, Harrisbnrg, Pa. 

Sir: I am in receipt of your co111mtmication of recent date,- request
ing an opinion upon the following question, namely: "\i\Thether a minor 
between fourteen and sixteen years of age may be lawfully .employed 
"as a pin boy or attendant in a bowling alley in a Y. M. C. A." 

This question arises_ under Section 5 of the Act of May 13, 1916, 
P. L. 286, and known as the Child Labor Law, wherein it is provided 
that "no minor unqer ~ixteen years of age shall be employed or 
permitted to work * .,. * in a public bowling alley." The 
word "public" fixes and determines the extent of the scope of the act's 
exclusion of minors from this form of employment. "Public" de
notes something that is not limited or restricted to any particula1· 
class b~t that is open to and usable by all the people at large. 

The use of ·a ~owling-alley in a Y. M. C. A. is ordinarily limited arnl 
restricted to the members of such organization. The public are com
monly not free to resort to it upon the mere condition of paying a 
fixed charge, as in the .case of a public one. Had it been the legi~
lative intention to forbid the employment of minors of said age in all 
~owling alleys, the qlJalifyi:pg designation of "public'' would not 
have. been added. The intent and the effect of that is to narww 
the restriction to howling-alleys of a strictly public chara.cter and 
tlJ.at one ma:jn~ai~ed by some organization sµch as a Y. M. C. A. for 
its own exclusive uses, is not' within the purview of the Act. 
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The construction here placed upon this section of the Act is not in
consistent witli the purpose thereof, namely: to safe-guard the health 
and morals of minors. It would be difficult to see how any harmful 
results would be likely to flow to a minor from an employment as an 
attendant, during proper hours, in a Y. M. C. A. bowling-alley. It 
may be added, however, that if a Y. M. C. A. bowling-alley should be 
open to the public generally, who would be admitt~d to its use upon 
payment of a charge therefor, then such bowling-alley would partake 
of the nature of a public one and the employment therein of minors 
under sixteen years of age would be unlawful. 

I therefore advise you that it would not be unlawful for a minor 
between fourteen and sixteen years of age to work or be employed in 
a bowling-alley in a Y. M. C. A. where such bowling-alley is not open 
to the public, bcut its use is limitedt and restricted to the members of 
such association. The hours of such work must, in all cases, be in 
strict conformity with the provisions of Section 4 of saill Act. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

SCHOOL DISTRICT INDEBTEDNESS. 
Until appropriate legislation is enacted to carry into effect the constitutional 

amendment of section 15, article 9 (adopted in November, 1913), raising the debt 
limit of municipalities from 7 to 10 per centum of the assessed valuation of their 
taxable property, a school district cannot increase its indebtedness to an amount 
in excess of 7 per centum of the assessed valuation of the taxable property therein. 

School District Indebtedness, 23 Dist. 917, followed. 
Th e Act of May 14, 1915, P. L. 493, was passed to validate proceedings held 

nnder the Act of April 20, 1874, P. L. 65, and sets forth no method for holding the 
election contemplated by the constitutional amendment. 

Office of the Attorney General. 
Harrisburg, Pa ..• March 21. 1916. 

Doctor Nathan C. Schaeffer, Surerintendent of Pul?lic' Instruction, 
Harrisburg, Pa. 

Sir: This Department is in receipt of your favor enclosing letter 
from the Solicitor of the School District of the Borough of Sykesville, 
.Jefferson County, Pennsylvania, and requesting an opinion ' as to 
whether the said School District has authority under Section 15, Art
icle IX of the Constitution to increase its indebtellness to an amount 
not exceeding ten per centum of the assessed value of taxable prop
erty therein, provided three-fifths of the votes cast at a public elec
tion are in favor of such increase of indebtedness. 
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'l'he Act of June 4, 1915; P. L. 84,4, :imending Section 506 of the 
School Code of 1911, provides: 

"That the total indebtedness of such school district, 
including the indebtedness of any sub·school or ward 
school district therein, if any, shall never exceed seven 
per centum upon the .assessed value of the taxable prop
erty for school purposes therein." 

Section 15, Article IX of the Constitution (amendment of November 
4, 1913), provides: ' 

"Any of the said municipalities or countiesrmay incur 
indebtedness in excess of seven per centum, and not ex
ceeding ten per centum, of the assessed valuation of the 
taxable property therein, if said increase of indebtedness 
shall have been

1 
assented to by three-fifths of the electors 

voting at a puolic election, in such manner as shall be 
provided by law." , 

In an opin_ion rendered by Attorney General Bell to your Depart-
ment on May 7, 1914 (Opinions of the Attorney General Hll3-1914, 
page 266), he advised you that the amendment to the Constitution 
of November 4, 1913, was applicable to school districts, but that until 
appropriate legislation for carrying into effect the part of the amend
ment above quoted is enacted, no school district can avail itself of 
the power to increase its indebtedness, even with the consent of three
fifths of the electors, to an amount not exceeding ten per centum of 
the assessed value of the property therein taxable for school pur
poses. 

Since that__opinion, no legislation has been enacted for the pur
pose of carrying the clause of the amendment above quoted, into effect. 

The Act of May 14, 1915, P. L. 493, referred to in the letter enclosed 
with your communication is not, strictly speaking, a statute enacted 
for ·carrying into effect the provisions of the amendment to the Con
stitution before referred _to. Its purpose was. rather to validate cer
tain elections and proceedings theretofore had under the Act of April 
20, 1874, P. L. 65, purporting to' have been held in pursuance of the 
amendment of Section 15, Article IX of the Constitution. It sets 
forth no method or machinery for holding the election contemplated 
by the Constitutional amendme~t. 

Until, therefore, appropriate legislation is enacted for the purpose 
of carrying into effect the constitutional amend,ment of Section lfl, 
Article IX, you are advised that the School I)istrict of the Borough 
of Sykesville, Pennsylvania, cannot facrease -its indebtedness to an 
amount in excess of seven per centum of the assessed valuation of the 
taxable property therein. 

Very truly yours, 

WILLIA¥" H. KELLER, 
First Deputy Attorney General. 
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IN RE INSPECTION BY THE PUBLIC OF PLANS AND SPECI:F'ICA'I'IONS 
FOR SOHOOL BUILDINGS. 

Plans and specifications for school buildings which He filed with the State Board 
of Education in accordance with a regulation promulgated by it, arc not public rec
ords, but the board may upon proper request inquire as to the iiurpose of one desir
ing to inspect said plans and if the purpose be, in its judgment, a proper one, it may 
i'Qrmit such inspection. 

Office of the Attorney General, 
Harrisburg, Pa., June 27, 1916. 

Dr. J. George Becht, Secretary, State Board of Education, Harris
burg, Pa. 

Sir: I have your favor of the 15th inst., requesting an opinion as 
lo how far the State Board of Education may permit an examination 
of its files of plans and specifications for school buildings that have 

I 
been submitted to it by School Boards for approval. 

Section 615 of the Pennsylvania School Code of May 18, 1911, P. 
L. 309, provides: "' 

"After· the organization of the State Board of Edu
ea ti on provided for in this act, no public school build
ings shall lie contracted for, construc~ed, or recon
structed, in any school <listrict of the second, third, or 
fourth claNN, nutil their plai1s and specifications have 
been submitted to the State Board of Education, and 
any recommendations concerning the same hy the State 
Board of Education have been laid before the board of 
school directors." 

Under this section the Board has adopted a regulatiou which pro
vides that duplicate plans and specifications shall be submitted, one 
copy of which is to remain on file in the office of the Board. 

The School Code does not require that a copy of the plans and 
specifications shall be filed with the Board. This is done only in 
pursuance of a reasonable reguiation of the Board. The plans "and 
specifications, therefore, do not become such public records as any 
citizen of the State has a right to inspect and examine upon request. 
The Board may, however, in its discretion, and for a proper cause, 
permit such plans and specifications to be examined. It has a right, 
in the first instance, to inquire as to the purpose or object of the per
son desiring such inspection and, if satisfied that I he object is a 
proper one, may permit such inspection. 

'l'he instances cited by you in your conversation with me-such as 
a taxpayer in the district desiring to see the plans and specifications 
for the purpose of finding out whether the building is heiug erected 
in accordance therewith, or to determine whether there has been a 
fraudulent substitution of plans and specificatiorn;, are, in my judg
ment, proper· objects and such as, in the discretion of the Board, 
would justify such an examination. ,,,...... 
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The Architect who prepared the plans and specific~tions has, in 
my opinion, no right to object to such examination if allowed by the 
Board. 

In the case of Windrirn V8. The City of Philadelphia, 9 Philadel
phi'a 550, it was held that when plans are furnished by an architect 
and he receives a premium offered for the accepted plan by the city 
or its officers, the plan, and not the idea, becomes the property of the 
city. A custom among architects to retain such plans hinds no one 
else. 

In Wright vs. Eislc, 83 N ew York Su.pple11ient, 887, it was decided 
that where an architect prepared pfans and specifications for a. client, 
foJ!-Which he was paid a certain fee, and filed such plans and specifi
cations with the building department of the city in which the resi
dence was constructed, he thereby published the same, and had no 
further property rights in them sufficient to entitle him to recover 
for the subsequent use thereof in the construction of another build
ing by a third person. 

The Court said in that case : 

"When the latter has permitted the work to be filed 
in a public office as a step in furnishing the basis on 
which he is to receive compensation from his work, we 
are of opinion that, under the authorities cited above, 
the plaintiff has published his work to the world, and 
can have no exclusive right in the design or in its repro-
duction." · 

The fact that the Architect in his contract with the School Board 
may reserve the right to or property in his plans and specifications 
cannot, in my opinion, interfere with the authority of the Board to 
file and retain a copy of the plans and specifications among its records. 
The contract of the School Board with the Architect will be pre
sumed to have been entered into by him with full knowJedge of the 
regulation of your Board, and a compliance with them will be un
derstood to have been acquiesced in by the Architect. 

Yours very truly, 

WILLIAM H. KELLER, 
---First Deputy Attorney General. 
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INCREASE Oii' INDEBTEDNESS OF SCHOOL DISTRICTS. 
Under the provisions of the Act of June 5, 1915, P. L . 846, which carries into ef

fect section 15 of article 9 of the Constitution, so far as it relates to municipalities, 
a school district may increase its indebtedness for purposes specified in the SchoOI 
Code and its amendments, to an amount in excess of seven per centum (7%) but not 
exceeding ten per centum'' (10%) of th~ assessed valuation of taxable propet'tY 
thert;in, if said increase shall have been assented to by three-fifths of the electors 
voting nt a public election. 

Office of the Attorney General, 
Harrisburg, Pa., July 5, 1916. 

Doctor Nathan C. Schaeffer, Superintendent of Public Instruction, 
Harrisburg, Pa. 

Sir: On March 21, 1916, an op1111on was rendered your Depart
ment on the question as to whether a school district has authority, 
under Section 15, Article IX of the Constitution, to increase its in
debtedness to an amount not exceeding ten per centum (10%) of 
the assessed valuation of taxable property therein, provided three
fifths of the votes cast at a public election are in favor of such in
crease of indebtedness. 

In that opinion it was stated: 

"No legislation has been enacted for the purpose 
of carrying the clause of the amendment above quoted 
into effect." 

My attention has been called to the Act of June 5, 1915, P. L. 846. 

''Au Act relating to the indebtedness of municipalities 
and providing for carry·ing into operat-ion Sect-ion 15 
of Art-icle IX of the Constitution of Pennsylvania, so 
far as it relates to municipalities." 

In Section 3 of this act it is provided: 

"Any of the said municipalities may incur indebted
ness in excess of seven per centum, and not exceeding 
ten per centurn, of the assessed valuation of the taxable 
property therein, if said increase of indebtedness shall 
have been assented to by three-fifths of the electors 
voting at a public election, in such manner as shall haYe 
been or may lte1·eafter be provided by law for the in
crease of i11dcl1tedm•:-;:-; by municipalities with the assent 
of the electors." 

In an opinion rendered you by Attorney General Bell on May 7, 
1914 (Opinions of Attorney General 1913-1914, P. 266), this amend
ment (Section 15, Article IX) was so construed as to include school 
districts within the term ''Municipality." He said: 



No. 6. OPINIONS OF THE ATTORNEY GENERAL. 

"Reading the amendment in connection with the orig
~3:1 Section 8 and the prior amendments thereto, a~ 
it is proper for us to do, I am o fthe opinion that the 
amendment now under discussion is intended to apply 
to all of the municipalities mentioned in the original 
section, including school districts." 

I agree with that construction. 

315 

The Act of June 5, 1915, P. L. 846, provides for carrying into oper
ation Section 15 of Article IX, so jar as it relates to municipalities. 

As this amendment to the Constitution relates to counties and mu- · 
nicipalities, and the Act of June 5, Hl15, is limited to municipalities, 
it would seem that the Act does not apply to counties; that as to 
them the Act fails to carry into effect and operation the provisions 
of the amendment, but that it applies to all other forms of municipal
ities mentioned in Section 8 of Article IX, including school districts. 

The word "said" used in connection with "municipalities" in Sec
tions 3 and 4 of the Act of June 5, 1915, as well as in the amendment 
itself, refers, in my opinion, to municipalities aother than Phvla
delphia" and is not limited to such municipalities ,as have constructed 
or acquired waterworks, subways, etc. For, as pointed out by Attor
ney General Bell in the opinion befo're referred to, the amendment of 
1913 has a two-fold purpose. 'fhe first part provides that certain 
obligations shall be excluded from the indebtedness of a munici
pality in ascertaining its borrowing capacity; the second, that the 
indebtedness .of a municipality may be increased from seven to ten per 
centum provided three-fifths of the electors voting at an election held 
for that purpose consent. There is nothing in the clause relating to 
this part of the amendment which limits its provisions to debt in
curred for purposes which may be excluded fr-0m the indebtedness of 
a municipality in ascertaining its borrowing powers as set forth in 
the first part of the amendment. 

Nor do I think that this constitutional authority to bO'rrow money 
beyond seven per centum is negatived by the provisions of the Act of 
June 4, 1915, P. L. 844. 

By the school code of 1911 school districts were authorized to incur 
indebtedness for certain specified purposes, not exceeding seven per 
centum of the assessed value of 1axable property for school purp·oses, 
but. it was expressly provided that asiich indebtedness or increase 
of indebtedness shall be incurred and bMids issued therefor only a,t 
the time of assessing and levying the annual sclwol taxes." 

The Act of June 4, 1915, was pass.ed simply to eliminate this 
italicized provision. In the mean time the amendment to the Con
stitution (Section ~~~r,~fle IX) was adopted, and the Act of June 
5, 1915, P. L. 846, above_r,jvm:ed to, was passed subsequently. If this 
amendment and thi~ .i\~rTfn~~ude school districts, and in my opinfon 
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they do, then under the ccinditioris provid'ed in the amendment and the 
Act caTTying it iuto effect, the debt of a school district could be in· 
creased beyond the ·seven per centum limit. 

I beg to advise you, therefore, that under the provisions of the Act 
of June 5, 1915, which carries into effect Section 15 Of Article IX of 
the Constitution, a school district can increase its indebtedness, for 
purposes specified in the School Code and its amendments, to an 
amount in excess of seven per cenium (7%), but not exceeding ten 
per centum (10%) of the assessed valuation of taxable property 
therein, if said increase of indebtedness shall have been assented to 
by three-fifths of the electors v-oting at a public election, held in such 
manner as is provided by law for the increase of imlebtedness by 
rnnnieipalities with the :u;sen1 of the electors. 

Very truly yours, 

WILLIAM B. KELLER, 
First Deputy Attorney General. 

IN RE FREE PUBLIC LIBRARY. 
A public school board may make an annual contribution to a free public library 

and section -2510 of the Act of May 18, 1911, P: L. 309, known as the School Code, 
does not violate the provisions of section 3, article 3 of the Constitution, nor sec- _ 
tion 7, article 9, of the Constitution, especially where the ag-reement between the 
School Board and the free library places the controlling voice in the management 
r,nd operation of the library in the School Board. 

Office of the Attor1wy General, 
Harrisbmg, A11g11st 26, l 916. 

Dr. Nathan C. Schaeffer, Superintendent of Public Instruction, Har
rislmrg, Pa. 

Sir: I am in receipt of your letter of the 4th inst. requesting an 
opinion as to whether it is legal for the School Board of Pottsville 
to make an annual contribution to the Free Public Library of that 
city. 

I have examined carefully the proposed agreement between the 
School Board and the Pottsville r~'ree Public Library and also note 
that since the incorporation of the Pottsville Free Public Library 
in May, 1911, the School District has contributed the sum of $3,500 
annually towards the maintenance and support of said Library. 

I further note that under the proposed ::i,greement, which you have 
submitted ~o me, i~ is the intention o_f t~~1e~ 'Library Association 
to convey, m fee simple, to the School D1~tl'ld of Pottsville ·the site 
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for a library building to be used for a free public library and that 
the Carnegie Corporation proposes to donate to the School District 
of the City of Pottsville the sum of $45,000.00 for the construction 
and furnishing of a library building on said site, on condition that 
the School District shall pledge itself, by resolution, to contribute to 
the support and maintenance of saiu free public libra1·y not less 
than $4)500 annually and that an annual tax shall hereafter IJe levied 
sufficient in amount to comply with saicl requirement. 

I fu_rther note that under the proposed agreement the library is 
to be managed and controlled by a board of fourteen trustees, one of 
whom shall be, em-officio, the Superintendent of Schools for the City 
of Pottsville, seven of whom shall be composed of the Board of School 
Directors ·of the School District of the City of Pottsville and six of 
whom shall be citi?.ien trustees, who shall be elected by the Potts· 
ville Free Library Association. . 

The warrant for this action on the part of the School Board is 
found in Section 2510 of the ~chool Code of l\fay l 8, 1Bl1, P. L. 309: 

"Instead of establishing or main taining a separate 
public school library, any borml of school directo,rs 
may, by two-thirds vote, join with or aid any individual 
or association in the maintenance, or the establishment 
and maintenance of a free, public non-sectarian library, 
under such written agreement as it may determine, 
which agreement shall be entered in full in its min· 
utes. Such agreement shall i:;pee ify the manner-, terms, 
and conditions agreed 11pon, fo1· the ailling, es ta bl isl1 -
ment, maintenanee, or management of sud1 joint 
library." 

Objection is made that this section of the act is unconstitutional 
as in violation of Section 3 of Article ITT, and Section 7 of Article IX 
of the Constitution, respectively. 

These sections read as follows: 

Section 3, Article III-

"No bill except general appropriation hills, shall be 
passed co~taining more thari one si1bject, which shall 
be clearly expressed in its title." 

Section 7, Article IX-

"The General Assembly shall not authorize any city, 
county, borough, township or incorporated district to be 
come a stockholder in any company, association or 

· · corporation, or to obtain or appropriate money for; or 
loan its credit to, any corp0ration, association, insti-
tution or individual." · 

Taking these objections up in their order, we find that since 1864 

the establishment and maintenance of free public libraries have been 
provided for in connecti0n wit)l ptrblic schools, · 
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The Act of May 5, 1864, P. L. 826, entitled: 

"An act to promote the establishment of District and 
School libraries," 

enacts, in Section 4: 

"Any person ove~ twelve years of age, and resident in 
the proper district, whether contributor, or not, to the 
library, shall be entitled, without charge, to the use 
of the books thereof, according to the rules and regu
lations thereof," 

thus providing that while the library is to be under the management 
of the board of school directors, as trustees, its advantages are not 
limited, to the children in attendance on the public schools, but may 
be enjoyed by any person over twelve years of age, resident within 
ilieili~rid · 

'l'his was foJlowed by !lie Act of .Tune 28, 18!:15, ]'. L. 411, entitled: 

"An act for the P:-1tahlishrnent of free puhlic libraries 
in the several :-1d1ool rli:,;tricli-; i11 the Oornrnonwealtb, 
except in cities of tlic first and 1:1econd cla8s." 

Jt will be noted t hat the lilmtri<~s µro vided for by ti.tis Act are not 
public school libral'ies, lrnt are free pu lilic librm·ies- to !Je established 
in the several 1:1chool distl'icl:-; of tbe Connnonwealtl1. 'I'his is shown 
Ly the first seel ion, wl1i ch p1·ovidci-; for- the csl:1l1lislu11eut aud main
tenance of-

"Such public lil1rary for the geucral use of the resi
dents in the district." 

By the terms of this act the school board arc not the trustees of 
the library, but the ti;ustees are to Le elected by the School Board, 
with the exception of the president and treasurer of the Board and 
superintendent of schools of the district who are to be members 
ex officio). and by Section 5 public libraries established under the 
provisions of this Act are to be under the general supervision and 
subject to the inspection of the State Librarian. 

By th.e Act of March 30, 1897, P. L. 10, which is a supplement to 
the Act of 1895, it is provided: 

"That in any school district, except ci~ies of the first 
and second class, wherein there is or shall hereafter be 
establish·ed, otherwise than under the provisions of the 
act to which this is a supplement, a free non-sectarian 
public library, the school directors, board or organiza
tion haYing control of the common schools of said dis
trict may, instead of establishing another public library 
and providing for its government, extend aid to such 
Ubra.ry PJl. ~uch terms as to control ancl miuu1,gemeJlt 
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as shall be agreed upon between the managers thereof 
and the school authorities, and for that purpose may 
levy the taxes provided for in the act to which this is 
a supplement in the manner provided therein." 

The Act of l\fay ll, lfJOl, P. L. 180, amends the Act of 18!.!5, so as 
to permit the Board of School Directors to act as trustees of the 
library upon resolution duly passed by a majority of the Board. 

'l'he Act of April 2, 1903, P. L. 183, which is a supplement to the 
Act of 1895,· provides for the joint establishment by an adjoining 
township and borough of a free non-sectanan public library by the 
joint action and at the joint expense of the school authorities of 
the several districts. \ 

This was the state of the law on this subject at the date of the 
approval of the School Code, which by Chapter XXV did little more 
than codify and re-enact the sections just quoted ; section 2510 be-. 
ing pr~ctically a re-enactment of the provisions of the Act of 1897 
above mentioned. 

During all these yean:: the provisious of these several acts of As
sembly have 11eve1· beeu, t<f my lmowledge, successfuJly questioned. 
'l'he public has umlerstoo1l that lhe establishment and encouragement 
of such libraries formed a part of the educational system of this State 
and the subject has always been digested under the title "Com
mon Schools," and both lawyers and the general public were familiar 
with the fact that the management of free public libraries has for 
uearly tl.fty years been committed to the charge and control of the 
school directors of the several districts. 

_ This being the state of the public mind, I am of the opinion that the 
-, title of the Act of l\fay 18, 1911, commonly called the "Scl~ool Code," 
entitled: 

"An. act to establish a public school system in the Com
monwealth of Pennsylvania, together with the provisions 
by which it shall be administered, and prescribing pen
alties for the violation thereof; providing revenue to 
establish and .maintain · the same, and the method of 

. collecting such revenue; and repealing all laws, gen-
era.I, · special or local, or any parts thereof, that are or 
may be inconsistent therewith." 

with its various articles, to wit: "Article XXV-Public School Librar
ies" was sufficient notice of the intention of the Legislature to deal 
with the si1bject of free public libraries. In any event, if it was not, 
then the previous acts relating to the subject, which are expressly 
repealed by the School Code, would still be in force, for if an act 
of assembly in jts title does not give sufficient notice of its intentioµ 
fo deal witll a certain subject it certainly does not ~iye f'il1ffl~ient 

notice eitbe.~ ~-f lftl JHtept1on to r~pe;tl p.r~Y!()ll~ I11w~ Ol1 thf' ~nme 
~µbJec~, 

1, 'I 
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I am, t}\erefore, of the opinion that Section 2510 of the School Code 
<loes not violate the provisions of Section 3, Article III of the Con
stitution. 

Nor do I think that the Act violates the provisions of Section 7, 
Article IX of the Constitution, above r·eferred to. In this connec
tion I have given careful consideration to the case of Wilkes-Barre 
Uity Hospital vs. Luzerne County, 84 Pa. 55, which is cited as au
thority for such objection. In that case an act of assembly author
izing a private incorporated hospital to make requisitions upon a 
county for the payment of its charges for the support of patients 
under its treatment, even though they be paupers, was held uncon· 
stitutionaL 

The Supreme Court in its opinion said: 

"The hospital exercises no municipal function, but 
takes as a private institution by a mere act of appropri
ation. It is under no obligation to open its doors to 
municipal inspection or visitation, and cannot be con
trolled or called to an account for the moneys drawn 
upon requisition- once paid the :money is beyond the 
control of the county. Thus its expenditures may be 
lavish, and the pnblic funds are liable to be misdirected 
or squandered, without check, through extraordinary 
charges and unfair requisitions." 

t um of the opiuio11 that the facts in that case are not at all sirnilar 
l.o those li1volved in the present question. 

lt will be remembered that it is the intention to donate the site 
for tb.e library building to the School District of Pottsville not to 
the libra_ry corporation; that the donation of the Carnegie Corpor· 
ation of New York for the erection of the building is to the School 
District, not to the library corporation. We have, therefore, a 
library building built by the School District, out of funds donated to 
it, on a lot of ground belonging to it, so that the library building and 
lot of ground are the property of the School District. The appropri
ation made by the School District is, therefore, for the support and 
maintenance of the library conducted and maintained on its own 
property. 

By the terms of the agreement the School Directors have the con
trolling voice in the management and operation of the library. They 
in no wise become stockholders in any corporation nor are they ~p
propriating money nor loaning the credit of the School District to 
any corporation. 

The facts in the present case are at least as strong as in the c~s~ of 
Commonwealth vs. Pittsburgh, -1~$ Ya. 202, where it was held that a 
city may appropriate mone~· to a committee of private ~itizeris ap
pointed by the chamber of commerce, ~n4 rntiqetl b,Y the city ~pup-



No. 6. OPINIONS OF THE A'l'TORNEY GENERAL. 321 

cils, to defray the expenses of having surveys for a ship canal made, 
and for securing information as to whether such a canal would be 
practiciible, and would be a benefit to the city; or the case ·of the 
Gornrnonwealth vs. W(tlton, 182 Pa .. 378, where it was helcl that the 
councils of a city might appropriate moneys to a corporation organ
i:red to create a fund to pension its members who are policemen; or 
the case of Common wealth vs. Barker, 211 Pa. 610, upholding an ordi
nance of a city appropriating money to a firemen's relief association. 

In Firemen's Relief Association vs. Scranton, 217 Pa,. 585, the plain · 
tiff corporation was a voluntary association over which the munici
pality had no control or supervision. This is referred to in the fol
lowing extracts from the opinion of· the Court: 

"But there is serious question as to the right of the 
municipality to appropriate public funds to the support 
of an association over which it has no control or super
vision. * * * * * 

There does not appear to have been any provision in 
either charter or by-laws giving the city any voice in, 
or control over, the management of the association. 
* * * * . 

The funds appropriated by the city could therefore, 
be used for purposes other than the relief of firemen: or 
ex-firemen, and for the benefit of persons to whom the 
city owed no duty other! than such as was due to every 
citizen. * ... * * 

There is a plain distinction in this respect between 
membership in a voluntary association, such as this, 
and that of a paid fire department, organized and con
trolled by the city authorities. In the latter case the 
membership, the discipline and the management are sub
ject to the regulation of the city. The benefits can be 
confined to those who have actually rendered service 
to the city. It is this feature only which distinguishes 
the payment of such a benefit from the bestowal of a 
gift or gratuity, which is prohibited by section 7, article 
IX, of the constitution. ·~ * * * 

A city may lawfully appropriate money for the purchas~ of fire 
engines even though to be used by-a voluntary private fire company. 

Dillon on Municipal Corporations, Sec. 303 

The purpose of the constitutional provision is stated in Brode vs. 
Philadelphia, 280 'Pa. 434, where the present Chief Justice in referring 
to the case of Walker vs. Cincinnati, 21 Ohio State 14, quotes from the 
opinion of the Ohio .Supreme Court, as follows: 

"The mischief which this section interdicts is a busi
ness/ partnership between a municipality or sub-division 
of the State and individuals or private corporations or 
associations·: It forbids the union of public and private 
21-6-1917 
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capital or credit in any enterprise whatever. . ln no 
project originated by individuals, whether associated .or 
otherwise u;ith a view to gciin are the municipal bodies ' . named permitted to participate in such manner as to m-
cur pecuniary expense or liability." H 

- ·I 
'l'his citation is specially apposite in view of the fact that the Con-

:,;ti tution of the State of Ohio contains a similar provi:,;iou. 

Wheeler vs. Philadelphia, 77 Pa. 338, p. 351 . 
Brode vs. Philadelphia, 230 Pa. 484, p. 449. 

As pointed out by Chief Justice Sterrett in Commonwealth vs. Wal
ton, 182 Pa. 313. 

"No strictly legitimate municipal purpose was in
tended to be prohibited," p. :376, 

and if councils 

"Were safo;fied, as they tloubtless were, that the Jis
tl'iuutiou of the fm1d would be better effected through 
ILe ageucy of the as:,;ociatiou thau Ly an agency of 
tLeir own creatio11 they hatl a right to so provide." 

'J'he estaulishmeut of free, 11ou-sectarian public liurarie:,; lrns been 
fot· years cousidereu Ly tLc Legisla lure proper fuuctiou of l)ublic 
:,;c ltool admini:,;tration as part of the etlucatioual sy:,;tcrn of the 8tate. 
lt ha:,; ueeu so recognb~eu · auu ha::> uecome the settled policy of !hi:,; 
Conm1om~·ealth. The appropriatio11 of 111m1ey8 by a schoo l tlistrict 
fol' the f:i111Jport of :,;uch a. liural'y, partirnlarly when; jt is built antl 
owuetl IJy the s1.:hool dist1·ict aml is iu the 1:011tl'O I of the school tlistrid 
through ;i wajurity of the trn:,;lcl'i>, cannot Le held to be a tliversion 
of IJUulic fllml:,; simply becauf:ie a rniuority of the board of trustees 
represe11fs a corporatiou not for profit, which generously contrib11tes 
111oneys for the aid rind rnaiJ1tcua11cc of the library car-ried Oil i11 the 
building owned by the school district. 

I am, therefore, of the opi11ion ti.int it is legal for the School Dis
trict of l'ottsville to make an annual appropriation to the free public 
liunU'y of that city under the conditions proposed. 

I am not entirely certain that the amendment of the sixth clause 
of the charter of the Pottsville Free Public Library is in accordance 
with the agreement entered into between the Library and the School 
District. It seems to me that the amendment should contain some 
clause recogni%ing the right of the library to be managed by a board 
of trustees, which shall include the Board of School Directors and 
the Snperintendent of Schools, in addition to the six citizen trustees 
to be elected by the corporation. 

Yours very trulv . . ' 
WILL Ii\-~ :S:. IO~~LER, 

ll'~ .... + n<>nntv A ttnMlPV 0-A:FJ.pJ'al, 
~- .,.-~"-'1--~~':" -r;.,.- ..... .-~,,;;;~'"4r-"-, .~ 
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APPROPlUA'l'IONS. 

The approvriation to the school <lislriet of Philadelvhia for the 'l'eachers' Insti
tute, the Pltilacklvhia School of Desigu a nd the T eachers' Annuity and Aid Asso
eiation arc to be paid. on warn:mt of tltc Superi 11 tentl•·1tt of Public Instruction in 
favor of th e sd1ool district of Pltlludclpltiu, a 11<l arc to cover tlie two years bcgi uni11 g 
the firs t Monday in July, 1915. 

Office of the Attorney General, 
Harrisburg, December 12, 1916. 

Doctor Nathan C. Schaeffer; Superintendent of Public Instruction, 
Harrisburg, Pa. 

Sir: I am in receipt of your favor of the 5th inst, inquiring-

( 1) To whom shall be drawn the warrants covering the appropri~ 
ations in the General Appropriation bill for 1915 for the Teachers' 

/ 

Institute of Philadelphia, the Philadelphia School of Design for 
Wuruen and the 'l'eachers' Annuity and Aid Association? 

(2) Whether the saiµ appropriat ions for these object:; are to be 
paid mlllualJy or biennially. 

(1) Section 8 of t.he Ge1ieral Apptopriatio 11 hill of l!Jl5 (Appru· 
priatioll Acts lfH5, P. L. 81 ), reads as follow~: 

·"For the support of the puhlic schools and nor111al 
school:; of this Commo11 wealth, for the two fiscal year:; 
commencing on the first Monday of .July, one thousaml 
nine hundred and fifteen, the sum of sixteen million dol 
lars ($16,000,000) : l'J'Ovided, 'l'he city of Philadelphia 
shall be entitled to a proper portion of this avpropri
ation, including not only its pro rata as provided by ex
isting laws regulating the distribution to the several 
counties, but also there shall be paid the sum of three 
thousand dollars to the 'feachers' Institute of said city; 
the sum of ten thousand dollars to the Philadelphia 
School of Design for Women, for their corporate pur
pos(!S; and the sum of ten thousand dollars to the Teach
ers' Annuity and Aid Association of said city." 

After certain directions as to the payment of moneys for the edu
cation of · teachers in State Normal Schools, for salaries of county 

. superintendents and for promoting and maintaining schools of agri
cultural education, manual training, etc .. it concludes: 

"The remainder of the amount hereby appropriated 
shall be paid on warrant of the Superintendent of Pub
lic Instn1ction, drawn in favor of the several districts 
of the Commonwealth, in amounts designated by the 
State Treasurer, and whenever he shall notify the Su
pet;ntendent of Public Instruction in writing that there 
are sufficient fu,ncl~ in the State 'fre~sury to pay for the 
~ame.'' · · · · 
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'l'he language of the Appropriation Act of 1913 (P. L. 755) was 
as follows: 

"For the suvpo1-t or the public schools and normal 
schools of this Commonwealth, for the two fiscal years 
commeucing on the first Monday of .July, one thousand 
nine hundred aud thirteen, the sum of sixteen million 
dollars ($16,000,000): Provided, The city of Philadelphia 
shall be entitled to a proper portion of this appropri
ation, including not only its pro rata as provided by ex
isting laws regulating the distribution to the several 
counties, but also the sum of seventy-two thousand dol
lars, or so much thereof as may be necessary, for the edu
cation of teachers in the Philadelphia Normal School for 
Girls and the Philadelphia School of Pedagogy for 
Young Men, and out of the amount received by the city 
of Philadelphia there shall be paid the sum of three thou
sand dollars to the Teachers' Institute of said city; the 
sum of ten thousand dollars to the Philadelphia School 
of Design for Women, for their corporate purposes; and 
the sum of ten thousand dollars to the 'J'eachers' An
nuity and Aid Association of said city." 

Under this Act, the eutfre apvi·opriation to the City of Philadel-
11hia, includiug the sums set apart for the institutions named above, 
was vaitl the school disll·ict of Philauelphia. 

·while the langauge of the Act of Hl13 is somewhat different from 
that of' 19H>, 1 can fiud uothing in the latter Act to evidence an 
intention ou the vart of the I.egislatnre to make any change in the 
method of paymeut. 

'l'he Act says: 

((The city uf Philadclvhia sh(/,ll be ent-itlcd to a proper 
portion of this appropriation, including not only its vro 
rat((, . . * * * ~- etc., uu.t. also, etc." 

'l'he words indicate that the items following the words "but also" 
are to be paid in thel same manner and to the same authority as the 
item following the words "not only," and this view is strengthened 
by the concluding words of the section, which provide that{ after the 
payment of the moneys appropriated for the education of teachers in 
norm:;i,l schools, for the salaries of county superintendents and for 
the encouragement and promotion of schools for agricnltural educa
tion, manual training, etc., the remainder of the amount appropri
ated is to be paid on wanant of the 8nperintendent of Public Jnstruc· 
tion, clmwn in favor of tlir s<>raal disil'i('fs of tlt c Commonwealth. 

Furthermore, I have gra,·e doubts whether the general appr~pria
tion bill furnishes any warrant, or anthority for the payment or ap
propriation of money to snch incorporated a~imciations directly, and 
not through the channels of a School District. 
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I am of the opinion, therefore, and so advise you that the items 
of thre~ thousand dollars for the Teache1's' Institute of Philadelphia; 
ten thousand dollars for the Philadelphia School of Design for Wom
en; and ten thousand dollars1 for the Teachers' Annuity and Aid As
sociation of Philadelphia, should be paid on warrant of the Super
intendent of Public Instruction, drawn in favor of the school district 
of Philadelphia, but ear-marked or designated so as to show the pur
pose for which they are respectively to be applied. 

(2) The appropriation of sixteen million dollars for the support 
of public schools and normal schools of this Commonwealth, is speci
fied to be for the two fiscal years, commencing on the first Monday 
of July 1915. There is nothing in any of the items following which 
nrovides that a different rule shall apply to them or that the appro
priations for their benefit were intended to be annu~l instead of 
biennial. 

You are therefore advised that the appropriations to the school 
district of the City of Philadelphia for the Teachers' Institute of 
that city ($3000); the Philadelphia School of Design for Women 
($1.0,000); aml the Teachers' Annuity and Aid Association of Phila
delphia ($10,000), are to cover the two· fiscaJ years beginning on the 
first M;onday of ,July, 1915. 

Very truly yours, 

WILLIAM H. KELLE~, 
First Deputy Attorney General. 

APPROPRIATION. 

The State Boai·d of Education may expend a ,part of its appropriation for the 
purpose of eqllalizing educational advantages in different parts of the Common
wealth i'n the public high schools, not exceeding however the maximum sum fixed 

in the School Code. 

Office of the Attorney General, 
Harrisburg, December 21, 1916. 

Dr. Nathan C. f3chaeffer, President, State Board of Education, Har
risburg, Pa. 

Sir: I ha~e received your favor of the 12th inst., inquiring whether 
any part of the appropriation of one miJlion dollars, contained in 
Section 8 of the General Appropriation Act of 1915 (Page 81), 
which is directed to be set apart and paid .over to the State Board 
of Education when and as may be required by it, for the purpose of 
encouraging, promoting, organizing and maintaining schools: of agri
cultural education, manual training, domestic science, and snch other 
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vocational aud practical education as the needs of the Common
wealth may require, and for the purpose of equalizing educatiopal ad
vantages in the different parts of the Commonwealth, as provided for 
·in sections 905 an_r907 of the School Code, can be used for\ the pur
pose of equalizing educational opportunities in the public high 
schools of the Commonwealth. 

In Section 1713 of the School Code it is provided: 

"From the annual appropriations in aid of high 
schools, a high school of the first class shall recei\·e, each 
ye:ll', a snm not exrPP1li11g eight hnrnlred dollars; a high 
school of the second clnss, a snm not exceeding six hnn
drefl dolla1·H; a high school of the third class, a sum not 
exceeding four hundred dollars. " ¥.· -x- ·r.· If the 
appropriation is insufficient to pay the maximum 
amo11nt5i, as above specified, then the appropriation 
shall be distributed to the schools of the respective 
grades. in such a manner that each school shall receive 
its pro rata sh:ue thereof." · 

The General App1·op1·intio11 Act of ]!)Hi HPts npal't, 011 t. of the six
teen million dollars npproprinted for the snpport of public schools, 
the sum of · $450,000 "for the encouragement and support of town
ship and borough high schools, including joint high schools main
tained by two or more townships, or by a borough and one or more 
townships." You advise me that this amount, $225,000 per year, is 
only sufficient to pay about forty per cent. of the maximum amounts 
provided for high schools in the section of the School Code just 
quoted. 

Ordinarily, where there is a special appropriation to a depart
ment or bureau for a definite object or pnrpose, and a general appro
priation to the same department or J;?ureau, constituting a general 
fund for the conduct of the business of such department or bureai1, 
it is not permissible, to divert any part of the general fund to the 
particular object or pm·pose for which a special appropriation has 
been made, it npparently being th<' intent of the Legislatnre that the 
Rnm expended for s11C'h object or purpose should be limited to Hie 
amonnt specially appropriated for it. 

Where, however, there is a discretion given to the .department or 
bureau permitting the expenditure_ of nflditional moneys out of any 
general fnncl, for nny of the ohjPf'ts or pm-po:-;0s for which a special 
appropriation' has been rnafle, in such case the intPnt of the Legisla
ture to limit the amount spent for such special object or purpose to 
the snm sp0<·ificnlly nppro'printed therefor is negatived. 

In ihe JW<'sent cnse while the appropriation for tlw encouragement 
ancl snpport of township 11111~ borough high Rchools is limited to 
$450,000 fol' the two fiflcnl y0ni·R beginning thP fil'st l\fondny of July, 
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1915, there is further set apart, to be paid over to the State Board 
of Education, the sum of one million dollars for the purpose of en
couraging, ·promoting, organizing, aud maintaining schools of agri
cultural education, manual training, etc., and for the purpose of 
equalizing educational rtdvanlages in the different parts ofi the Com
monwealth, as provided for in Sections 905 and 907 of the School 
Code. 

By Section 905 of the School Code it is made the duty of the 
State Board of Education "to equalize, through special appropria
tions for this purpose, or otherwise, the educational advantages of 
the different par·ts of this Commonwealth," and by Sectlon 907 "to 
encourage and promote ngricultural education, manual training, do
mestic science, and such other vocational and practical education as 
the needs ·of the Commonwealth may from time to time require." 

In the appropriation above mentioned the State Board of Educa
tion is given discretion in deciding when and how and for what uses 
this fund of one million dollars shall be expended and is limited only 
to the objects or p1;.rposes set forth in the Act, which correspond with 
Sections 905 and 907 of the School Code. 

The very purpose of the appropriation seems to have been not only 
to provide for the promotion and maintenance of agricultural and 
vocational training schools, but also to establish a fund which the 
State Board of Education could use at its discretion in equalizing 
school conditions in various parts oLthe Commonwealth, which the 
Legislature was unable to determine and provide for in advance. 

If, therefore, the State Board of Education determines that; for 
the purpose of equalizing educational advantages in the different 
parts of the Commonwealth, a portion of the million dollars appro
priated for that purpose should be spent in equalir.ing the educational 
advantages in the public high schools of the Commonwealth, such 
discretion is lawfully exercised and the money may be expended for 
such purposes, not exceeding, however, the maximum sums fixed in 
the School Code. 'l'his discretion should not be arbitrarily exercised 
ancl the amount thus expended should not exceed what may be fairly 
applied to this purpose, keeping in mind the other Qhjects set forth 
in the appropriation, viz, the encouragement, promotion, organization 
and maintenance of schools for agricultural education, manual train
ing, domestic science and such other vocational and practical edu
eation as the needs of the Commonwealth require, and the equalizing 
of educational advantage:;; ~enerally in the different parts of the Com
monwealth. 

Yours very truly, 

WILLIAM H. KELLER, 
First Deputy Attorney General. 
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OPINIONS TO THE COMMISSIONER OF HEALTH. 

REVENUE STAMPS. 

It is not necessary to affix revenue stamps to containers shipped by thr Department 
of Health. There is no Federal power to tax governmental agencies of the State. 

Office of the Attorney General, , 
Harrisburg, Pa., June 17th, 1915. 

Hon. Samuel G. Dixon, Commissioner of Health, Harrisburg, P ·a. 

Sir.: Yom· favo1· of the 15th, adt.lressed to the Attomey Genewl, 
is at hand. 

'fhe facts are, a~ I unt.len;t:.md, that at the Sanatoria exclusively 
controlled and operated by the State, through your Department, 
foocf supplies and othe1· articles are received in crates, cartons, and 
other containers. 'L'hat these containers are charged against the 
State, and the cost of them credited again to the State when the 
shipper receives them empty. They are, therefore, returned by the 
Sanatoria to the shipper. The Railroad Companies include in their 
first shipment the charges for retuming the empty containers and, 
thei·efore, in returning them the State pays no express or freight 
charges. 

That the Pennsylvania Railroad Company has notified the Sana
toria that these containers. cannot be received for shipment without 
the necessary revenue stamps being furnished by the State. 

The Pennsylvania Railroad Company cannot make such demand. 
To require the State to furnish the revenue stamps for the ship
ment Jf these containers back to the shipper is taxing the govern
mental agencies of the State. There is no power in the Federal Gov
ernment so to do, and the Act of Congres.;;; requiring the Internal 
Revenue Stamps cannot be so construed. 

I, therefore, advise you that you are not required to furnish Reve
nue stamps for the shipments in question. 

very truly yours, 

( 331) 

WM. M. HARGEST, 
Deputy Attorney General, 
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COATESVILLE WATER SUPPLY. 

'l'he Commissioner of H ealth may act upon the application of the borough for a 
ehange of water supply, although a source of supply had been prefiously approved. 

Office of the Attorney General, 
Harrisburg, Pa., July 12, 1915. 

Dr. Samuel G. Dixon, Commissioner of Health, Harrisburg, Pa. 

Sir: I have received your favor ~f the third instant, inquiring as 
to whether you can lawfully consider and act upon the application 
of the Borough of Coatesville for-a change of source of water supply 
in place of the one which has already been considered and approved 
by your Depai·tment. 

I beg to advise you that in my judgment there is nothing in the 
Act of April 22, 1905, P. L. 2GO, which prevents a borough or other 
municipality from legally adopting another source of water supply 
from that previously selected, even after such selection has been con
sidered and approved by the Commissioner of Health. Of course, 
before such new source of supply can be finally adopted, it will have 
to · be considered and approved by you. 

You can therefore lawfully consider and act upon the applica
tion received from the Borough Council of Coatesville. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

DEPARTMENT OF HEALTH. 

The Commissioner of Health is advised to confer with the accounting officers in 
regard to a return to - the State Treasury of an appropriation not immediately 
needed by him, with the right to draw on the same when it becomes necessary. 

Office of the Attorney General, 
Harrisburg, Pa., March 1, 191(). 

Dr. Samuel G. Dixon, Co11uuhisio~1er of Health, Harrisburg, Pa. 

My dear Dr. Dixon: I have yours of recent date, iu which you iu
forni rne tltat you have a large smn in your deficiency fund which 
has uot been paid out because the work under contract has not been 
satisfactorily completed, and you suggest that it be paid into the 
State Treasury so as to reduce the amount of the State funds which 
you have on hand, with the understanding that it be returned to 
you upon request when needed. 
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I beg to advise. yo~ that. there is no legal reason why any moneys 
paid to you by the .. State Treasurer upon any accou,:µt, and for which 
you liave not immediate need, should not be returned to the State 
Treasury, and by you received therefrom upon request, as needed. 
I beg to suggest that you confer with the Auditor General and State 
Treasurer as 'to the. proper course of procedure thereabout. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

DEPARTMEN'.r OF HEAL'l'H-APPROPRIATION. 

The cost of medical inspection of the public schools cannot be paid from the up-
11ropriution of $920,000 to the Department of Health for overcoming epidemics of 
disease, etc. 

Office of the Attorney General, 
Harrisburg, Pa~, December i8th, 1916. 

Dr. Samuel G. Dixon, Commissioner of Health, Harrisburg, Pa. 

Sir: This Department is in rece~pt of your favor of the 9th in
stant, in which you state that the. appropriation for the me.dical 
inspection of, the pupils of the public schools, in accordance with 
the provisions of the Sch,ool Code-$190,000 (Appropriatioi;i Acts 
1915,. page 69), has been, exhausted,, and inqµire whether. you have 
a rig~t to make the . "remainder of the medical school inspections 
ont of the genera~ fund." 

,Strictly speaking, there is no "general fun.d" appropriatep .to tltc 
Department of Health. The appropriation in the 'Gener~i Appro
priation Bill is , divided into . tei;i. distinct sections or divisions, and 
the moneys app~opriated a~e set apart and limited for the purposes 
set forth in these sections or divisions, respectively. 

Under the sub-title "Dispensaries" appears the following: 

"For the payment of . the cost of diphtheria antitoxin, 
and other products for fre'e distributiOn for the poor; 
for the employment of such special and assistant engi
nef'rs, stream and sanitary inspectors, and : such .other 
employe~ as. may be n.f:lcessary ,; . f~>I: , the fees, and 
nece~sary tr;tv«;lling exp(fn~es o,f tlt,lil co~nty me~ica} in
spectors and rural health officers; -for the necessary trav
·cling expenses of tlie Commissioner of Health, his as
sistants, and other employes ;·for the maintenance of the 
Bureau of Vital and, 1\'.forbidi;ty;, Statistics; for the main
·tenance of laboratories and experimental station; for 
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educational work and for the payment qf all other neces
sary expenses of the Department of Health in supervising 
epidemics of diseases and in protecting the public health, 
two years, the sum of nine hundred and seventy thou
sand dollars ( $970,000), Reduced by Governor to $920,-
000), and in addition thereto, any balance remaining 
unexpended of the appropriation made to the Depart
ment of Health, for the same purposes for the two years 
ending May thirty-first, one thousand nine hundred and 
fifteen, by the provisions of the General Appropriation 
Act, approved July sixteenth, one thousand nine hun
dred .and thirteen." 

I presume this is the "general fund" to which you refer, as the 
only other appropriations to the Department of Health were the 
deficiency appropriations of February 18, 1915 (Appropriation Acts 
1915, page 5) and the Appropriation Act of June 18, 1915, (Appro
priation Acts 1915, page 184), for the maintenance of tuberculosis 
sanatoria, dispensar!es, etc. 

Where the Legislature has divided an appropriation to a Depart
ment of the State government among certain divisions or bureaus 
of that Department, it is not permissible to use the funds appropri
ated to one division or bureau for the work of another, no matter 
how necessary or meritorious that work may be, in the absence of 
some provision specifically authorizing such action. 

Similarly when the Legislature, in its appropriation to a Depart
ment or bureau, has specified how much money shall be used for a 
particular purpose or object committed to that department or bu
reau, the sum which may be expended on that account is limited to 
the amount thus appropriated for it, in the absence of some discre
tionary power given the head of the department or bureau authoriz
ing the use of an additional amount, if necessary, from some gen
eral, contingent or special fund placed at his disposal for such con
tingencies. 

The Act of May 11, 1909, P. L. 5Hl, provides that the appropriation 
act must specify the amount to be expended and the 'pm~pose of the 
expenditure. ·' · 

'l'he purposes for which the appropriation of $920,000 whieh you 
designate as the "general fond," . may be 11sed arc . specifically set 
for-th in the paragraph quoted ahqvc. · While these i-iurposes include 
the fees and traveling expenses of County medical inspectors and 
rural health .· officers, and the traveling expenses of yourself and 
assistants and ernployes and are by no means limited to the work 
of your 9-epartment in connection ·with dispensaries; nevertheless 
they are largely coucerned witl~ . overcoming epidemics .of diseases 
and providing for .emergencies in conn~ction :w:itb ,. the protection of 
the public health. They are not, in my judgment, broad enough to 

.r, \: \ 
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include the cost of medical inspection of pupils of the public schools 
in accordance with the provision of the School Code, which is spe
cially provided for by the immediately following section or division: 

"For the medical inspection of the pupils of the pub
lic schools, in accordance with the provisions of the 
School Code, the sum of two hundred and twenty-five 
thousand dollars (!$225,000) (Approved in the sum of 
$190,000) or so much thereof as may be necessary." 

You are, therefore, advised that the cost of such medical inspec
tion of pupils in the- public schools cannot be paid out of the fund 
of $920,000 appropriated for the purposes set forth· in the section 
of the General Appropriation Bill first quoted. 

If expenses have been incurred on this account in excess of the 
amount appropriated lly the Legislature and appro-ved by the Gov
ernor, the only course open is to secure a deficiency appropriation 
covering. this excess from the next Legislature, or the passage of a 
bill authorizing such transfer of funds. 

Very ~ruly yours, 

WM. H. KELLER, 
Ji'irst Deputy Attoniey General. 
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LABOR AND INDUSTRY. 

Inspectors in the Department of Labor and Industry may be allowed the price of 
meals, eaten elsewhe1·e than at their residences, if necessary. 

Office of the Attorney General, 
Harrisburg, Pa., M;arch 1st, 1915. 

Hon. John Price Jackson, Commissioner of Labor and Industry, 
Harrisburg, Pa. ·' 

Sir: This Department is in receipt of your letter of this date. 
You ask .to b~ advised whether t~e Commissioner of .;i;,abo.r and In
dustry has authority "to, allow in_spectors their m.eals in their places 
of residence in cases where in th.e judgment of the Commissioner it 
would be in the interests of efficiency and eco~omy so to do." You 
fllso state that the value of the tim~ cqnsumed in going to their own 
residences for meals is greater than the price of the :rpeals. · · 

The Act of June 2nd, 1913, P . L. 396, creating your department, 
provides in Section 5, in terms : · · 

"The Commissioner of Labor. and Industry shall estab
lish and maintain branch offices in the cities of Philadel
phia and Pittsburgh, and in such other cities of the Com
monwealth as he 'may deem advisable. Such branch 
offices shall, subject :to the supervision and direction of 
the Commissioner 'Of Labor: and Industry, be in imme
diate charg-e of such officers or employees as the said 
Commissioner may· 'designate; · and the reasonable and 
necessary expenses of such ·'offices shall be paicl as are 
the other-· expenses of . the said Department of Labor 
ancl Industry." ..i!J~ .i 

~:fll ~~~.~ ~ -, ' ,, ' : ,, 

The appropriation to- your depar·tment, ,a,moug other. things, in
cludes the item "For the payment, for hvo years, of the incidental 
and traveling expenses of the _Commissioner, i:t;ispectors, and other 
~ipc;ers , of the <fopifrtment, incui·red i~1)1c <lischal'ge of their duties," 
etc. .· ., . . . ,, •11 •.. . . , , . 

· · il f •,. . _ .. r ·" · • 1, · ... , • • .. 

.. , If it a<lds .!? the efficien~:y of ;fOll~ dcpm-tip8~1t to"iqlo~w inspectors 
the price of their meals, \vhich are eaten elsewhere than at th,e,~r 

'?W,n resitle~1ces1 1. 1~n~,t~~ , ~pi:i;iion W~i~/on ?,aye the authority .~o -~,ake 
sn~h 1 allowances. , ;ir·· _ .. •tr , . 

J., · .• i... Very trnly yours, 
~,. i' 

II ·1U i I/ 11',,. WM. M. HARGEST, 
Second Deputy Attorney General. 

( 889) 
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DEPARTMENT OF LABOR AND INDUSTRY. 
Under section 11 of the Act of June 2, 1913, P. L. 396, the Department of Labor 

and Industry in the Bureau of Statistics and Information has the right to require 
industrial establishments to state the amom;1t of d!!-ilY wages pai!l in ,Hl'aking re
ports of accidents to employees and to collect information concerning the wages 
paid by manufacturing, commercial and other business interest;; of the State. 

Office of the Attorney Gener::i,l, 
Harrisburg, Pa., March 16, 1915. 

Hon. A. R. Houck, Chief, Bureau of Statistics and Information, 
Harrisburg, Pa. 

Sir: Your favor of recent date was duly receiveci. You ask to be 
advised whether the Bureau of Statistics and Information in the 
Department of Labor and Industry is authorized to require indus
trial establishments to state the amount of daily wages paid in mak
ing reports of accidents to employees, and also whether it is author
ized to collect information concerning the daily wages paid ,in in
dustrial establishments. 

The Act of June 2, 1913, P. L. 395, creating the Department of 
Lahor and Industi·y and the Bureau of Statistics and Information, 
contains in Section 11 the following: 

"It shall be the du,ty of said bureau to. keep in touch 
with labor in th~ Commonwealth, especially in relation 
to commercial, industrial, physical, educational, social, 
moral! and sanitary conditions of wage-earne~·s of the 
Commonwealth, and . to the produ.ctive industries there.
of ; also, to collect, assort, publish, and systematize the 
details and general , information regarciing industrial 
accidents and occupational diseases, their causes and 
effects, a11d the . m.ethods of preventing and . rewedying 
the same, and of. provjding con:mep.sation therefor; * * , * 
This Bureau shall also be required to collect, compile, 
and publish annually, the productive statistics of manu
facturing, commercial, and other business interests of 
the State." 

This language in terms, gives the Bureau the right to ''collect; as
sort, p'ublish and systematize details and general information re
garding i1Hlustrial accidents." · It cannot c01nply with this provi
sion fully without ascertaining the wages paid those who suffer 
accidents. · · 

The oth~r language. above quoted, authorizing 'the Bure::t11
1 
t,o "'9~~

lect, compile and pnbhsh annually, the. productive statistics of manu
facturing, commercial, and other business interests of the . state," 
cannot be complied with fnlly without ascertaining the wages paid 
in such establishments. · 
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I am therefore of opinion that under the auth~rity of Section 11 
of said Act ·of Assembly you have the right to require information 
both .concerning the wages paid to those who suffer accidents in in
dustrial establishments, and 'also concerning the "1~ges paid by manu
facturing, commercial and other business interests of the State. 

Very truly.yours, 

WM. M. HARGE~T, 
Second Deputy Attorney General. 

BELL TELEPHONE COMP.ANY'S SCHEDULE. 

So long as an employe .is not rcquiretl or permittetl to work more than six days 
in any .one calentlar week beginning with Sunday, and is not requiretl or permittetl 
to work ~ore than fifty-foui· hours in any one calendar week beginning with Sunday, 
or more than ten hours in any one clay of twenty-four hours, the Women's Labor 
Act of July 25, 1913, P. L. 1024, is sufficiently complietl with, although the em-

· 1>loyer's proposed schedule vrovides for one <lay of rest in each calendar week, so 
t!tat women employees may have a maximum number of Suntlays off uuty. 

Office of the Attorney General, 
Harrisburg, Pa., August 9, 1915. 

Hon. John Price Jackson, Commiss~oner of Labor an<l lmlustry, 
Harrisburg, Pa. 

Sir: Answering your communication of recent date, in which you 
refer to the communication from the Bell Telephone Corppany in 
which an opinion is requested as to the validity of certain sched
ules of employment therein proposed, I beg to advise as follows: 

The Female Labor Act of July 25, 1913, provides for one day of 
rest in every seven consecutive days. The existing regulations of the 
telephone company, as stated, provides that under no .conditions are 
female employes required to work more than six days, or more than 
fifty-four hours in any calendar week, or more than ten hours in any 
oue day. It is also stated that the normal duty for telephone operat
ors does not exceed eight hours, and in some cases seven hours, de
pending upon the period of the day the duty commences. 

It must be borne in mind that the telephone industry differs some
what from other industries in that its operations must go on without 
cessation, night and day, and seven days per week. 'l'he work to be 
performed is a matter over which the company has no control, and 
it is in duty bound to provide at all times an adequate operating 
force to handle whatever volume of traffic the pu~lic may originate 
at any given period. 
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It is further stated that the volume of trnfilc on Sundays is seldom 
mme than one-half of the traffic on week days, and this makes it 
feasible for the co·mpany to so plan its affairs as to ask Sunday duty 
of any given individual operator not more frequently than every 
other Su~1c1ay, and quite often not more frequently than one Sun
day in three, or one Sunday in• four. Accordingly; differ~nt sets of 
ef11ployes work on different Sundays. •. 

),_pparently the only feasible plan under which telephone operators 
could work no more than six consecntive days in any seven, as lit
erally required by the Act, and conld have a seventh day entirely 
free from duty, would he the condition nuder which one set of em
ployes, consisting quite often of half the force, would work all the 
Sundays and each individual operator of this portion of the force 
w011ld get the same week day off duty each week. The remainder of 
the force would nf'\·er, or RPldorn, work Sundays, and would therefore 
practically Jiayc Snnday as thei1· day off dnty each week. 

It is true thal if thP humane featm·<· of tl1e Act wern <ilone to be 
considered, one would he obliged to cmiclude that the Act onght to 
be literally followed and that it made no c1iffe1·ence on what day of the 
week the clay of l'est fell , that the only object sought to be accom
plished was that each female employe slwul<l haYe one day of rest 
in every seven consecutive days. However, I feel that there is a 
lmman element, as well ns a humane element, involved. In other 
words, one cannot disregard the fa ct that Sundays mean much to 
these young women and that it is a clay on which they look after their 
social and religious aetivities, as they very properly should. 

Undoubtedly, the legitimate object and purpose of the Act of As
foiembly is to provide for the health, comfort and happiness of women 
employes. While, llowever, the Act in words requires one day of 
rest in seven consecutive days, the schedule proposed by the tele
phone company provides for one day of .rest in each calendar week, 
so that the operators may have a maximum number of Sundays off 
duty. 

So long as an ernploye is not required nor permitted to work more 
than six clays in any one calendar week, beginning with Sunday, 
and is not required or permitted to work more than fifty-four hours 
in an:v one calendar " 'eek, beginning with Sunday. and, is not required 
or permitted to wm·k more than ten hours in any one day (of twenty
fom hours) , the F em a le Labor Act of ,Tuly 25, 1913, P. L. 1024, is 
sufficiently complied with in object, purpose and spirit, and so all 
legislation of ih is charncter must be considered and the question 
arising thereunder determinecl. 

Very truly yours, 

I•'RANUIS SHUNK BROWN, 
Attorney General, 
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PUBL~CATION OF RULES OF INDUS'l'IUAL BOARD. 

Section 15 of the Act of June 2, 1913, P. L. 396, does not make it mandatory 
upon the Industrial Board to ~ausc its rules and regulations to be published in a 
daily newspaper prior to their taking effect. 

Office of the Attorney General, 
Harrisburg, Pa., August 18, 1915. 

Hon. John Price Jackson, Commissioner of Labor and Industry, 
Harrisburg, Pa. 

Sir: We have your inquiI-y of August 16, lDl 5, as to whether the 
rules and regulations of the Industrial Board must be published in. 
,1 daily newspaper before they shall take effect. 

The situation presenting itself, and which prompts the present in
quiry, as we understand it, is that at the present time the Board 
has prepared and is ready to publish standards and regulations on 
boilers. These regulations embrace over 100 pages of printed mat~ 
ter which would use, in space, many pages of the daily newspaper, 
and which would cost this State a large amount of money for tlieir 
publication in such daily newspapers. 

The facts are that the various r:ules, regulations and standards of 
the Industrial Boar<l are of interest to those. concerned in the manu
facture, installation, operation and employment in and about the 
places in which the apparatus covered by them is used. 'l'hey are, 
in a sense, technical and would be without meaning or iu terest to 
the great mass of the people. 

In keeping, however, with the spirit of the law that no man shall 
be · compelled to suffer for an offense, the knowledge of any prohibi
tion against which could only be obtained with great difficulty, if at 
all, it has been the practice of the Board to supply printed copies 
of all of its rules and regulations to those asking for the same. The 
manner of distributing the rules and regulations of the Board is not 
unlike that employed in reference to stah.1tes enacted by the Legis
lature of this State. They are issued in pamphlet form. No attempt 
bas ever been made, nor would there be reason in it, to publish in 
daily newspapers or other current periodicals the voluminous enact
ment:;; of a State Legislature. Such a system would be an obvious 
waste of money with no resulting good. 'l'he same would apply 
were there a requirement making it mandator·y upon th e Industrial 
Board to so publish its rules and regulations. 

However, the mere fact of unnecessary expense, or lack of reason 
for the requirement, would not relieve the Board of the duty of such 
publication if the statute made it manclator-y upon the Board to so 
publish them and predicated the right to enforce such rules and regu

,Iations only upon such publication. 
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The question, therefore, presents itself as to whether the second 
sentence in Section 15 of the Act of June 2, 1913, P. L. 396, in so far 
as publication in a newspaper in concerned, is mandatory or merely 
directory. -

'l'he question as to whether a statutory- provision is directory or 
mandatory has appeared before the courts of this State many times. 
Several rules are now accepted for guiding the Court in determining 
which of the two classes a particular statute comes under. In the 
case of Lancaster County vs. Lancaster City, 160 Pa. 411, the lower 
Court's opinion was approved in a per curiam opinion by the Su
preme Court. The portion of the statute -Which the lower Court 
construed provided "that the commissioners of Lancaster County 
shall open an account with the City of Lancaster," etc., and there
after provided in view-of the keeping of ·that account how reimburse
rnent should be made from the county to the city. The Court says, 
in part: 

"It was argued, however, that, even if a right of action 
is given by the statute, the keeping of the account men
tioned in section 3 is a condition precedent, and as no 
such account is shown to have been kept, no recovery 
can be had in the present suit. Doubtless the act does 
contemplate the keeping of a formal account, and such 
an account ought to be kept, but we think the provision 
is directory merely, and that the faihire to keep it will 
not prevent a recovery. It is not always easy to deter
rnine whether a provision is mandatory or only direc
tory, but there are two good rules which are often of 
much assistance in deciding this · question. The first is 
referred to in Bladen vs. Phila., 60 Pa. page 466; 'Where 
the words are affirmative and relate to the manner in 
which power or jurisdiction vested in a public office or 
body is to be exercised, and not to the limits of the 
power or jurisdiction itself, they may and often have 
been construed to be directory." See also Pittsburgh vs. 
Coursin, 74 Pa. 401; Dewhurst v. Allegheny, 95 Pa. 
442; Hersberger v. Pittsburgh, 115 Pa. 86; Cusick's 
Election, 13G Pa. 470; Potter's Dwar. St., p. 222, note 29. 
The other side of the rule is apprm;ed in Norwegian St. 
81 Pa. 353-4, in the following language: "There is a 
class of cases which hold that whether a statute is to be 
i·eganled -as directo1·y or not, is made to 1lepeud upon 
the employment or failme to employ negative words 
which import that an act should be done in a particular 
1tH11mer or time and not otherwise." Perhaps Lord 
Mansfield's rule in Rex. v. Loxdale, 1, Burr, 445, is a bet
ter one (and this is the second rule we have in view), 
that "whether a statute is mandatory or not depends on 
whether the thing directed to be done is the essence of 
the thing required.'" 
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' ·'l_,he latter and better rule as above referred to, was followed in 

the case of Carbaugh vs. Sanders, 1.3 Super. Ot. 361, ill which it is 
held: 

"A direction contained in the statute though couched 
in merely per:uiissive language, shall not be construed 
as leaving compliance optional where the good sense 
of the entire enactment requires its provisions to be 
deemed compulsory." 

1t will be seen from these cases thilt: 1.he words "may" or ''shall" 
have no magic in them which, in themselves, make a provision in a 
statute, either directory or mandatory. The question is, is the thing 
(lireci~d to be done the essence of the thing required. AppJying this 
rule to. Section 15, we have, in the first sentence, the provision that 
all rules and regulations of the Board ashall be distributed to all 
applicants." 

The second sentence, and the one in question, is as follows: 

"Every rule or regulation adopted by the Board shall 
- be promptly published in buJletins of the Department 
of-Labor and Industry, and in such daily newspapers as 
the Board may prescribe, and no such rule or regulation 
shall take effect until thirty days after such publica
tion." 

Now, does the publication mentioned in the last line refer to the 
publication by bulletin, or the publication in a newspaper, or by 
both? There is no requirement as to any particular newspaper. The 
Board may prescribe a daily newspaper and if it is given the permis
sion to select, it would require very strong language to lead to the 
conclusion that though given the discretion as to which of a given 
number, it must select one or more of that number. 

With the elimination of the clause "and in such daily newspaper 
as the Board may prescribe," we have the sentence Jeft as follows: ". 

"Every rule or regulation adopted by the Board shall 
be promptly published in bulletins of the Department 
of Labor and Industry, and no such rule or regulation 
shall take effect until thirty days after such publica-
tion." - · 

Would the sentence as it now stands present the essence of the 
thing required? In our opinion, it 'would. The rules and regulations 
of the Board wonlfl he such that those interested in them could gaiI'I 
no value from a cursory r~ading or inspection of them. They must 
be _preserved for the purpose of reference when any matters which 
theJconcern are taken up. Their publication. in a newspaper would 
render them in improper form for p1·eservation, so that, to serve 
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their function there would theref0te be the necessity of every person 
concerned with su ch rules and iegulations to procure them ill the 
Lulletin form. 

The publication of the. rules in a daily newspaper would, out of 
the total number of papers issued and in view of the expense of such 
publication, bring the i·ules and regulations to an inconsequential 
u 11 rn her of persons interested. 

The portio1i orthe sentence appearing with the one clause omitted, 
however, woulll furnish at the least expense to the_§tate, in perman
ent form, all of the rules and regulations to every person interested 
tlter·ein and so known to the Board, or who made applica_tion there
fol', and so co11sidei-ed it is my opinion that publication is mandatory. 
For the reasons above given and guided by the i·ule adopted in the 
case of Lancaster County vs. Lancaster City, viz: "Whether the 
thing directed to be done is the essence of the thing required," I am 
of the opinion that it is not mandatory upon the Industrial Boa,rd 
1-0 canse its rules and regulations to be published in a daily news
paper prior to their taking effect. 

I wou1'1 suggest, however, 'that the Board adopt, as a uniform 1Jl"3C

tice, the insertion of a notice in a limited number of newspapers 
and periodicals, every time an important bulletin, such as the present 
one, is issued. This notice need be only a few lines in length, and 
would not only serve to promote a wider distribution of the bulle
tins, but would also be a proper and essential compliance with even 
that portion of the Act above discussed calling for newspaper pub
lication. 

Very truly yours, _ 

HORACE W. DA VIS, 
Deputy Attorney General. 

TELEGRAPH AND 'rELEPHONE OPERA'PORS. 

'l'lir proliihition of lnw tlint no fcm nl<' Rh:lll be <'mploy<'<l for more th:in six dnys 
in nn.v onf' wt·•·k iR mnnrl:1hll ',\'. 

Office of the Attornry Genernl, 
Harri8bnrg, Pn. Angnst 27, l!H5. 

Honorable .Tolin Price Jackson, Commissioner of Labor Rncl In
clnstr-y, Harrislrnrg, Pa. 

8ir : Yonr fa\'ol' of the 21st inst. is at b.ancl. 
Y011 forwni·d the Jetter of two telegraph and telephone operatori;;, 

or the PemisylrauiR Bailroad Company :rnd request au opinion basact' 
' ' 
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upon thefr letter as to whetl.J.er tl.J.e Act of ,July 25, Hll3, P. L. 1024, 
-regulating the labor of women, is mandatory, in so far as it prohibitf:: 
working more than six days in any one week. 

The Act provides, in unmistakable terms, in Section 3: 

"No female shall be employed or permitted to work 
in, oi:· in connection with, any establishment for more 
than six days in any one week," etc. 

# 

Tl).e Department has heretofore interpreted this law as liberally 
ns pol'\sibl e, so as 11ot to work hanlship_, and we have considered this 
req11est with l'efo1·ence to the !'acts ~.tntcd in the letter suhmitted with 
your request, viz,-that "this provision of the law will ultimately 
close thiB.line of work to women," with a view, if possible, to finding 
some method for so construing it as not to work such result. 

We are un able so to do. The language is plait\. 'l'here is no 
room for any other constrnction. 'l'he prohibition that "no female 
shall .be employed ·''"''""*" for l1\01;'e than six days in any one week," 
is nuu~da,tory. vVe :ne not l)Crmitted to deviate from the plain 
letter of the stat11te. 'L'he appeal for relief, if the hardship exists 
as indicated in the letter which you submit, must be made to the 
Legislature, but as long as the law stands as now written, I advise 
you that it is unlawful to permit women to work in any establish
ment :rn,ore than six days in any one week. 

I return herewith the letter of Messrs. Amend a11d Luther. 

very truly yours, 

WM. M. HARGEST, 
Deputy Attorney General. 

FEMALE LABOR. 

.lt is _contrary to .the /lPirit as well a'? to the letter of the Act . of July 25, 1913, 
r. L. 1024; for any establi~hment to give' to its female employes (who have worked 
in suci1 ·establishment for the full time permitteJ by the act) work to be tnk<' n 

· home and done at night and delivered next morning. 
Such work is work rlone in connectiow ·with tho . establishment, an cl is therefore 

unlawful wit·hi11 , the meaning of the Act. of 1!)13. 

Office of the Attorney General, 
Harrisburg, Pa. October 27, 1915. 

I>r. John Price Jackson, Commissioner of ·Labor and Industry, Har

risburg, Pa. 

Sir: I have your favor of the 16th inst. enclosing letters from Henry 
; C. Thompson, .Tr., Esq., ,of Philadelphia, reqnesting an opinion as to 
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whether it is a violation of the Act of July 25, 1913, P. L. 1024, for 
female employes who are paid by the piece, after working nine 
hours in an establishment, to take home work with them to do in 
the evening and deliver at the establishment the next morning. 

The purpose of the Act of J nly 25, 1913, was to protect the public 
health and welfare by regulating the employment of females in cer· 
tain establishments with respect to their hours of labOr and the 
conditions of their employment. The term "establishment" is defined 
to mean "any place within this Commonwealth where work is done 
for compensation of any sort to whomever payahle," proviiling that 
it shall not apply to work in private homes and farming. Rection 
::: of the Act provides that no female shall be employed or permitte1l 
to work in, or in connect-ion with,. any establishment for more than 
six days in any one week, or more than fifty-fonr hours in any one 
week, or more than ten hours in any one day. The pnrpose of the 
law evidently was to pnt such safeguards aro1mfl the employment of 
women in establishments as to prevent their heing exhausted by 
their 1:-ibor, and therehy injnred h1 health, to the consequent hljury 
of the race. 

Under the provisions of the act a woman may be employed for six 
days in the week for nine hours each day. This is all the work she 
may do in, or in connection with, any establishment. In addition 
to the work in such establishrnent she may do household work or 
other work in her own home, provided it is not in connection with 
the establishment in which she is employed during the week, and 
provided that when she is employed or permitted to work in or 
in connection with more than one establishment, the aggregate num
ber of hours during which she shall be employed or permitted to 
work in or in connection with such establishments shall not exceed 
the number of hours prescribed for any one week or any one day. 

The act not only foi•bids her ~mployment in an establishment 
for more than six days in any one week, or more than fifty-four 
honrs in any one week, or more than ten hours in any one day, but 
forhids her being 71cr'mittc<l to work in connection 11·ith any es· 
tahlishment beyond the time limited above. 

I am, therefore, of the opinion that it is contrary to the spirit, as 
well as to the letter of the act for any establishment to give its 
female employes, who have worked in such establishment for the 
fnll time permitted hy the act, work to be taken home and done at 
night aml (lelivered 11t the estahlishment the next morning. .I advise 
you that f.lneh work is work done . in connection with the establish· 
ment and is, therefore, unlawfu 1. 

Very truly yonrs, 

WILLIAM H. KELLER, 
Pirst Deputy Attorney General. 
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MA'l"l'RESSES. 
Under the Acts of Miiy l, 1913, P. L. 134, and May J.4, l!Jl[i, P. L. 510, the names 

of both the maker .and vendor must be set forth upon the tag attached to mattres::;cs, 
am! in case of more than one vendor, the names of all in succession must be s~t 

forth on the tag as well as the name of the maker. 

Office of the Attorney General, 
Harrisburg, Pa. October 27, l!JlG. 

Dr. John Price Jackson, Cornrnissioner of Labor and Industry, Har, 
risburg, Pa. 

Sir: I have your favor of the 16th inst. enclosing letter from the 
Sterns & Foster Company, of Locklland, Ohio, requesting an opinion 
as to whether under the Act of May 14, 1915, P. L. 510, amending 
the Act of May l, Hl13, P. L. 184, it is necessary that the names and 
addresses of both the manufacturer and the vendor shall appear on 
the label attached to a mattress. 

By Section 3 of the Act of May 1,, Hll3, ii wm; lH·ovided that the 
urnslin or linen tag which must be affixed to the mattress slwnld con
tain a statement in the l~uglish language setting . forth, inter alia, 
the name and address of ''the rnamtfuet:ure or vendtir thereof, or 
both." The form of tag set forth in Section 6 of the act made 
·vrovision for the insertion of the name and address of Loth the 
maker and the vendor. ln pas:.;ing upon these provision:.; the At
torney General's Department in an opinion rendered to yon, on 
February !I, HJ14, by ,I. K H. Cuuuingharn, First De1mty Attorney 
General, construed theru as follows: 

"It is the evident legislative intent, as expresecl in 
this act, that the statement required to Le placecl upou 
every mattress shall contain the. name and address 
of the manufacturer of the mattress (who is the only per
son who has actual knowledge of and can certify to the 
materials out of whick-i-t has been manufactured) and 
the name and address of each successive vendor, so that 
in case of violation of the act responsibility may µro11-
erly be fixed." 

I am of the opinion that the wording of the act justified such a 
construction. 

Jn Sutherland on fJtcitutory Uonstrnction, Sec. 252, it is said: 

"'l'he popular use of 'or' and 'and' is so loose and so 
frequ~ntly inaccurate that_ it has infected statutory 
enactments. While they are not treated as interchange
able and should be followed when their accurate read
ino· ;loes not render the sense dubious, their strict mean
in~ is more readily departed from than that of o.ther 
w;rds and one read in place of tbe other in deference to , " the meaning of the context. 
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The wonl "01·'' has been read "and" in the following 1:;1seH: 

Fosler vs. The (/(m1.monwca lth, 8 1¥. if'. .'-1. Tl; 
f/i/J s()n vs. Tyson, 5 1Vatts, 34; 
111111TiJ vs. K eyes, 85 l'a. 884; 
8/t.ojf1S lall vs. l'o1rf'll , 1 Grun/:, l!J; 
'J.'om11cy vs. 1111ul11-.,, :?.:i, W. N. G. UG. 

By the Act of JUay 14, l!Jl5, the Act of l!Jl;J, was awernled H<r as 
to require that the tag should set forth: 

"'l'he name and address of the maker, vendor or suc
cessive vendors." 

It will be noted that in the amendatory act the word "or" does 
not appear between "maker" and "vendor", but only between "ven1 

clor" and "successive vendors." The Legislature evidently intended 
tu change the Act of 1!)1;1 in this respect, or to clear up any doubt 
that 111ay 11;1 l' e existell as to its construction . 

. \s ;1111(•111kd the act reqnit·l·s tlrnt the na111c arn.l addreHs of the 
111;1k (' I' of the rnattrcss shall ;tppeal' 011 the t:ig, that the uarne nud 
add n·sH of 1 lic ~ 1·\·111lor sha ll appea1· on 1 he iag, a11tl if th ere is wore 
t.l1a11 011e 1·c·11clo1-, that 1.111.~ Hitflll'H ancl ;1cl.J 1·eHseH of the success ive 
Ye11dol's Hlwll nppear 011 the tag . 

.Ln e11acting the amern lrn e11t it was \·1·i•le11tly the purpose of the 
Legislature to provide tl1at when t he mn1.trcHH was in t he Lantis of 
a cnstower it :-;hould contain t he names and add1·c·sHcs of the 111 :1 1111 -
f' ;tc:I 11rer ;:iucl c·1·C'ry vemlot· through who~e lHllllls it has passed 1111 til 
it l'eadics the customer, so that the respousiuility for ~my ,·iolat.iou 
Qf 1 lt e pruvi~ions of the act coultl be li xl'cl npon ;my arnl l'Vc·1·,v 
person who had auytlting to do with either· the manufacturer or t.lic 
sale of the ma tt1·c:-;s. If the ma tti·ess tng contains only t he name 
of I lie wan ufact.urer and he is uot a resic1c•11t of t liL• State, it might 
lie a vcty difficult matter to fix upon any n·11cl0l' t he r esponsibility 
for the sale. On the other Laml, if merely the vendor's uame appears 
on the tag, it would be extremely difficult to discover the manu
facturer who was responsiule for the illegal mattress. 

1n view of the change in the 'rnrding of the Act of 1915, as well aB 
the fact that the form of tags l)l'OVidecl for in the amended act con
tai1rn spac~s fm· the name and ~1clllress of both maker and vendor, 
1 ad vise you that the nan1e mi cl address of both the maker and 
H•nclor mnst ue set forth in the tag. and in case there is more than 
one n•11clor that the names of all of the vendors in succession must 
1 1~· set forth 011 the tag, as well ns the name of the maker. 

Very truly yours, 
'')' 

WlLL1Al\I H. KELLER, 
First Deputy Attorney Generai. 
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CHILD-LABOR LAW. 

Childrcu's working certificates obtained und•:r acts of 1900 and 1911 a re valitl 
after January 1, 191(3, subject to all the other provis i~us of the Act of 1915, such as 
compulsory a ttendance of continuation schools a nd the prohibition against employ
ment of more th an fifty-one hours per ~eek, inclutling school attentlance, etc. 

Legislation, like the Act of Ma y 13, 1915, P . L . 28G, relatin g to th e cmploymeut 
of children, cannot always be enfo rced strictly according to tl11; letter, bu t should br, 
interpreted and applied with the fullest measure of sountl discretion a11tl judgment, 
always mintlful of basic principles and of the useful ends desired to be accomplished. 

Oilice of the Attorney General, 
Harrisburg, Pa., Novembe.r 4, 1915. 

Honorable .John Price Jackson, Commissioner of Labor and In
dustry, Harrisburg, Pa. 

Sir: Supplementing and in enlargement of my opinion of Octol>er 
26, 1!)15, answering your inquiry of Septeml>er 29, 1915, whetL!~r 

cliildren's workiHg certificates wli ich wen~ ol>tained before ,January 
1st, 191G, would Le valid after that date, I beg to advi:,;e you :-

'l'he Act of May 1~, 1fJ15, P . L. 286, relating to the ernployrne11t 
of: children is to take effect .Janua ry 1st , l!J16, aud repeals all prior 
laws inconsistent therewith. Tt provides for a different form of 
certificate awl for two classes of certificates and dilfereut method 
and requireme11t~ for tile ol>tai11ing thereof. Sectiou t; of the Act 
provicles: 

_l,'Before auy minor umler s'ixteen years of age shall be 
e111vloyed, permitted, or suffered to work iu, about or i11 
<:onuection with, any estal>lishment, or in a11y occupa
tion, the person employiug such mi11or shall procure a11u 
keep on file, and accessible to auy atternlance officer, 
deputy factory inspector, or other authorize<l inspector 
or officer charged with the enforcement of this act, an 
employ.meut certificate as hereinafter provided, issued 
for said minor." 

A strict construction of this provision would undoubtedly make 
it apply to children who have obtained certificates under the Acts 

of 1909 and 1911. 
This Act of 1915 was passed in line with other advanced legislation 

/ 

seeking to safeguard and develop the youth of the State 'in their 
he~lth comfort and intelligence, and should not be so construed as 
to produce a result to the injury and disadvantage of many of those 
intended to be so benefited. Legislation of this kind, cannot always 
be enforced strictly according to the letter thereof, but should be 

•'-i':lnte'rpreted and applied with the fullest measure of sonnd discre
tion and judgment, always .mindful of b11sic principle~ m1d of the 
psetnl t"l»C}s qesif~4 f? p~ l'l.C <:'.()~plis4~4, 
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lVI any thousands, (approximately fifty thousand), of minors 
throughout the State in conformity with the Acts of l!JO!.I an<l 1911, 
have obtained working , certificates the1·etmd~r and are now engaged 
in useful occupations and are leamiug u:-iefnl trades. These children 
quit school and took UlJ new coul'ses of pmctical · labor and study, 
in full reliance on the luw as it then was and in the reasonable belief 
that it would so continue until their attainment of the age of sixteen, 
and many of them, doubtless, were forced by their economic COiii' 

<lition so to do. All of these minors will, during the course of the 
next year or two, have attained the age where they will have passed 
beyond the operation of the Act of 1915. It is obvious that to require 
these minors to return to the regular schools, in many cases but for 
short periods, little if a:o.y advantage would result to them in
tellectually, and less practically, inasmuch as by reason of their 
absence from school they could do little more than review without 
advancement some of the studies they have already covered, and at 
the same time they would lose, because of the interrupti<n1, .the 
benefit of their work in their chosen trades or vocations. 

'J'hen again, the families of these rnino1·s iu the same full reliance 
011 the then law of the State and in the expectation that it would so 
continue, have arranged and shape<l their affairs in accordance with 
their new conditions. Many have moved into uew industrial centers, 
arnl many have bought homes under the beneficent Building and 
Loan Association iustallmeut plau, or have otherwise iucuned con
tinuing oliligatiom:, partly at least, iu reliance upon the continual 
employrueu I: of their children. , 

'J'he true legislative intent was not to ul'ing auout suddeu chaos 
iu the lives of these children and their parents and it is nnwise to 
so apply the law as to produce such an undesirable condition. 

Furthermore, while the impelling influence in determining the 
proper application of this legislation mnst- always b~ the siueere re
gard for the welfare- of the children affected, I am not unmindful of 
the fact that many industries of the Commonwealth have basetl 
their business upon the continuation of t he employment of these 
children who were properly employed under the then law of the 
State, and the sudden withdrawal of many thousands of such child
ren from industrial service would work a hardship which should be 
avoided if it can be done without positive harm to the children, and 
this can be easily accomplished by the proper co-operation of all hav
ing to do therewith. 

One of the distinguishing features of the new .\ct is the provision 
for the eornpulsor~' attendance of children employes in so-called 
continuation schools, .the purpm:;~ ppqerl.yin,~ this le,gislatioi1 being 
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to continue the education of children already in industry aud to 
provide for the further instruction of those leaving school after Jan
uary 1, 1916, and entering industrial life. 

This situation, as already indicated, calls for the application of 
a broad, ·administrative discretion, and having due regard for the 
general policy of the State and for the interest and welfare of all 
concerned, you may, as I have heretofore advised you, consider 
children's wor.king certificates obtaine·d nnder Acts of 1909 and 
1911, valid after January 1, 1916, provided, of course, that the minors 
~olding them are to be subject to all the other provisions of the 
Act of 1915, such as the compulsory attendance of continuation 
schools and the prohibition against employment of more than fifty
one hours per week, including school attendance, etc. 

very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

IN RE HOURS OF LABOR FOR CHILDREN. 

It is lawful un<ler the Act of May 3, 1915, l'. L. 28El(effective January 1, 1916), 
for a minor between the ages of 14 and 16 years, unrkr employment in any estab
lishment, to work a WPPk and attend scl~ool a week, alternately, provided th e 
,hours of school atte1,1<lu11re under su<"lt arrungeme1tt. lw not less than tl1c minimum 
. prescribe<l in section '3 ' of said act, namely: Eight hours for each week of the 
l'ntire period of employment, and that the hours of work shall in no day or week 

, e~ceed the hours pre.scribed under the provision of section 4 of the said act. 

Office of the Attorney General, 
Harrisburg, Pa., December 1, 1 !H5. 

Honorable John Price Jackson, Commissioner of Labor and -IBi-

' 1 !dustry, Harrisburg, Pa. 
i,1: 1_ 

Sir: I am writing in answer to your eommun"ication of recent 
date, "relative to the employment of minors at the Cambria Steel 
Company, Johnstown, Pa." Your inquiry is based upon certain 
correspon()_ence accompanying your communication, wherein it ap-

1 pears that the Cai:nbria Steel Company ha:'< in its employ a number 
of .boys between the ages of fourteen and sixteen years who work 
one week and attend a manual training school a week, alternately, 

: ~n,d that this Company is willing to continue such program of work 
~ ~pd school provided it will be legal to do -so u11der the new Cbild 

Labor J,aw. 

23- 6-1917 
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An opinion applicable to this specific case cannot b.e ventured until 
the facts are disclosed in somewhat fuller detail than can be gathered . 
from the aJ,,ove communication, such as the proposed hours of sch()ol 
attendance, the hours of work during the week of work, and whether 
such school meets the approval of the State Superi11ten<le11t of 
Public Instruction, etc. 

I :,:hall, however, state my opinio11 u pun the general pro1msition 
rai:,:ed by your iuquiry, na11Jely: whether it will Le lawfnl mu.ler the 
Act of l\'Iay 13, 191G, P. L. 286, for a minor between the ages of 
fourteen Hllll sixteen yeai·s, employed iu any estalJlh;hment, to work 
a week aml attend :->L"hool a week, alternately. 

Sedion :: of :,:aid Act provilles in part as follows: 

"l t shall be uula w fol for any person to ew ploy any 
11Jiuor between fourteen and sixteen years of age, unless 
such minor shall, during the period of such employment, 
atll:'llll, for a period 01· periods, eqnivale11t to not less 
tlta 11 eight hom·:,: ead1 week, a school a l'JH"OVe(l by the 
State Supedutendent of PulJlic Instruction." 

The plain pur]Jo8e of this legislation was to secme to minors who 
nre employed in a11y.establishment in so111e gainful occupatio11s, Sl"hool 
adrnut:1ges and 1hl:' opportunity of coJJtim1i11g their ed11ea1ion. 'J'lw 
A~t is to be :->te:ulily i11terpreted in the i11for111i11g light of that 
1Je1wficie11t purpose aucl given that lilJernl con8truetio11 a,; may IJest 
pro1J1ote it8 salutai·y end:o;. 111 aniving at the inte11t of such statute, 
the f.itrict letter 111 u8t al ways yield to such reasonable iuterpreta 
j iou as will best couform to its spirit and effect the object to be ac: 
eo111pli8he1l. It rnight m:-11 IJc conternled that even 11uder a literal 
reatling the alJove quot.ell portion of this Act does not require 1hat the 
Pight hours of school prescribe(} ·for each week of employlllent shall 
uecessarily fall within each week of " ;ork. It may fairly be re-ad to 
mean that there must be eight hours of school attendance FOR each 
week, bnt not necessarily IN e_ach week, of the employment period. 
'rhis CG'pstruction wholly accords with the purpose and intent of the 
statllte and manifestly admits of many practical and substantial 
advantages to a child pursuing his school course. 

'L'o im;ist that the eight ho111·s of schooling must always literalJ~r 
fall wi.thin each week of wm k night, and in many cases would pre
,·e11t tlH· best po:o;sible edncational resnlts. Quite cornmonl~·, more 
fruitful schooliug eonld be had by n minor who would he permitted 
to at.t.e11d sehool nn cut.ire wePk arnl then return to work for a week, 
and so 011 alternately, than where the same nnmher of school hours 
wonl(l hr lm>kP11 mul scattr1·p(] throup;hont two WPl'lrn. 'l'he sound 
:iclminist1·atin· d is(·r·<'ticrn and ex1wriPIW<' of the school ant.horities 
charged with tbe a uty of suvervising the proper schools to meet the 
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requirements of this Act should be trusted to work out a1id apply 
such flexible division of the hours of work and school as would most 
effectively promote the child's educational welfare. 

lt is unnecessary to say that the number of hours of school at
tcudauce un<ler such an arrangement as is here propoi;e<l must be the 
full equivalent of the number prescribe<l Ly the Act, ua111ely: at 
least eight hours for every Week of the entire period of ewploymeut. 
1t is fair· to presume, however, that where a minor could work one 
week au<l then atten<l school the next, and so on alternately, he 
woultl probably attend school during its usual antl customary hours. 
He would thus gain substantially in time of school attendance over 
the minimum amount presnibed in the Act. 'l'o so coustrne this 
statute as to deny him this advautage iu cases where his eu1ployer 
autl the school authorities were willing that such tlivisiou of the time 
of work au<l school should be allowed, all(l Le pr;acticable iu opera
tiou, would be to defeat iu a measure the purpose of the Act. lt 
urn,y therefore confidently be contended that :;uch is uot iti; intent 
autl that :,:o narrow a com;trnctiou should be rejected. 

Furtherwore, it appears that the liberal intervretation here urged 
ii; in harmony with that given to this Act by the Htate Department 
of Education. 'l'here was recently issued a bulletin prepared Ly the 
Intlui;trial Division of the Bureau of Vocational Euucation at the 
uil'ectiou of the State Boanl of Education, lJeing Bulletin 5-1915. 
On page LI. thereof is the following relatiug ·to this 8ubject: 

"Each pupil attending a continuation scilool may at
teud for a period of eigilt llours on one day per week, or 
on two days of four houri; each, or on four days of two 
honrs each, or, if atlvisable, all of the scllooling may 
Le given continuously, provided the total number of 
llours' schooling received by each minor in tlle con.
tinuation school be equivalent to eight hours per week 
for the n·umber qf weeks which the common schools 
are in session." 

In an opinion under date of November 14, Hl15, construing 
another phase of this same law, it was pointed out that legislation of 
this' kind- -.... 

"should be interpreted and applied with the fullest 
measure of · sound discretion and judgment, always 
mindful of basic principles and of the useful ends de
sired to be . accomplished." 

This ,rule may be invoked to guide m; i1: reaching a conclusion 
upon the question here submitted. 

Yon are therefore advised that it will he lawful under the Act of 
i\lay 3, 1915, P. L. 286, which is to become effe.ctive on January 1, 1916, 
for

0

a minor between the ages of fourteen and sU.teen years under em· 
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ployment in auy establishment to work a week and attend school a 
week, alternately, provided the hours of school attendance under "ueh 
arrangement be not less than the minimum prescribed iu Hection B 
uf ::.:aid Act, namely: eight hours for every week of the entire period 
of employment, and that the hours of work shall in no day or 
week exceed the hours prescribed therefor under the provisions of the 
fourth sectiou of said Act. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

BMPLOYMEN'.r AGENCY. 

A perso11 whu keeps a boarding house for sai lo1·s, a11d ill cou11L·l'lio11 ther(:wit.h 
P11gages iu tb<.: business u[ providing masters or ow1wrs o[ vessels with seamen, 
receiviug no fee from the sailors so directed to such ownem ur 111asl:ers, but receiviug 
a consideratio11 or fee from such uw11ers or masters for each s•·anrnu so su11plied, is 
a1t employment agent withiu the meaning of the ::ct of .Tun" 7, 1()15, P. L. 888. 

Tu take suel1 case from thl' provisions of the act, it must bn clearly shown that 
the work of so assisting such employers to secure cmploycs is strictly that of a 
bureau or department maintained by some person, firm, corporation or associatiuu 
for the purpose of obtaining help fo1· themselves. 

'l'he business of an employme11t ugcnt curried on iu l',.1111sylva11ia b.y a 11011-
rc~ident is sub,ket tu saitl act 1·qt1:11ly wilh that of a residPut. 

Office uf the Attorney Cl:e11eral, 
Harrisburg, Pa., DecemLer 7, 1!)15. 

Huuorable John Price J ad<Son, Commissioner of Labor and In
dustry, Harrisburg, Pa. 

8ir: There has been referred to me your communication of Novem
ber 13, 1915, to Attorney General Brown, requesting an opinion to a 
question raised in a certain com.munication to you of November 12, 
1915, of Mr. Jacob Lightner; Director of the Bureau of Employment, 
and transmitted with yours. ' 

From this said communication of the Director of the Burean of 
Employment, it appears that the said Bureau "obtained the names 
and addresses of several imlividuals in Philadelphia who keep board
ing houses for sailors, and who provide masters, agents and owners 
of sailing vessels with seamen. It appears they do not receive or 
d1arge any fee to the sailors for directing them to such masters, 
agents or ow11er:-;, but they do receive from the masters, agents and 
owners of s11cli Yessels, a certain considei·ation or fee for each man 
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supplied,,; and there further appears in said communication. a re· . ' 
quest for "a ruling on this matter embracing non-residents of the 
State who keep boarding houses within our State limits· also a rul' 
. ' ' 
ing. on residents of our State, who keep boarding houses for sailors, 
tl.hd provide vessels with seamen whether the boarding house keeper 
runs a regular employment or not." 

It further appears that the attorney of the said parties contend!:'! 
that they are not within the provisions of the hereinafter mentioned 
act and that they reside in New, Jersey. 

The question here arises under the Act of .June 7, 1!.115, •p. L. 888. 
Section 2 thereof provides as follows: 

"The term 'employment agent', as used in this act, 
shall mean every person, co-partnership, association oi· 
corporation engaged in the business of assisting employ
ers to secure employes, and persons to secure einploy
ment, or of .collecting and furnishing information re
garding employers seeking employei;;, and persons seeking 
employm.ent; Provided, That no provision of any sec
tion of this act Rhall be com;trued ai;; applying to agents 
pr~ocuring employment for . school teuehers exclusively; 
nor to registries of any incorporated association of 
nurses; nor to departments or bureaus maintained by 
persons, firms, or corporations or associations, for the 
pY.rpose of obtaining help for themselves, where no fee 
is charged the applicant for employment." 

'Tbis Act, by its second section, 1)I'ovides its own definition of the 
term "employment agent", and in its construction such legislatiYe 
definition must govern. According to this definition, an employ
ment agent includes eYery person, co-partnership, association or 
corporation "engaged in the business of assisting employers to secure 
employes, ..and persons to secure employment, etc." This definition 
is very comprehensive. From the application of the Act, however, 
under the proviso of the second section thereof, three classes are 
excepted, namely: 

First-Agents procnring employment for school teachers ex
clusively; 

' f3econd-Registries ·of any incorporated nssociation of nurses, and 
'l'hird-"Departrnents or Bnreaus maint:1ined by persons firms or 

corporations or associations, for the purpose of obtaining help for 
themRelves, where no fee is charged the applicant for employment." 
'' As a general propositio11 it wonld seem that nnder the provisions 
of the Act, a party is an "employment agent,. who keeps a boarding 
honRe fpr sailors, a)ld further, in connf!ction therewith, engages in 
the business of providing masters or owners of vessels with seamen, 
reoeiving no fee therefor from the sailorsso directed to such masters 
J)r owners, but receiving some consideration or f~e from the masters, 
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agents or owners of the vessels for each seaman so supplied. ·whether 
the sailors so directed to or provided with employers are boarders 
in the boarding house of the pal'ties so directing_ them to the 
owners of vessels, is immaterial; whether the business of keeping 
the boarding house is incidental to that of providing o'vners of ships 
\vith 8eamen, or the latter incidental to the former, is also im
material. In either ca8e it i>:; engaging in the business of assisting 
employers to secure employes, and persons to secure employment, 
nncl fulfill~ the definition of an "employment agent", as laid down in 
the Act. 

It is contended, however, that this present case falls within the 
F:aid proviso, excepting from the application of the Act "departments 
or bnreans maintained by persons, firms, corporations or associa
tions, for the purpose of obtaining help for themselves, etc." 'l'~e 

facts, so far as they appear, do not apparently warrant such con
clusion, but they are not set forth in the above mentioned com
nnmication of the Director of the Bureau of Employment with snf, 
ticient fullness to admit of a definite opinion. 

The said proviso only extends to a department or bureau main
tained by persons, firms, etc., for the purpose of obtaining help for 
themselves. This department or bureau is, in fact, a part of such 
party's business, maintained by and for himself. Its servi~e in ob
taining help is limited to that of the party maintaining it. If it un
dertook to assist employers generally to secure employes, it would 
not be within the proviso, but be the work of an employment agent 
and subject to the provisions of the act. Only in a clear case could 
the benefit of the said proviso ex:empting a person from the provi
sions of the act, be extended. A proviso, engrafted upon a preced
ing enaetment taking speeial cases out _of 1 he general ennctment, ii-; 
nlways to be strictly construed. It takes no cas~ out of the enacting 
clause which is not fairly within the terms of the proviso. 

Folmer's Azlpeal, 87 Pa. 133. 

In conclusion, would say that owing to the lack of a sufficiently 
full and detailed f>tatement of the facts in tb.e cnse mentioned jn tbe 
said communication of the Director of tbe Bureau of Employment, a 
definite opinion therein cannot be safely ventured. 

Upon the generul proposition, however1 I am of t4e opinion tlrnt a 
person who keeps a boarding house for .,ailors and in connection 
therewith engages in the busiuess of pt·oviding master~ oi• owner~ of 
vessels with se:.i.mcn, receivipg no fee from the sailors so directed to 
:mcb owners 01-1 masteri>, but receiving a consideration or fee iroin 
Huch owner or master for each seaman so supplied, is fl-11 '!employ-
ment agent11 wit4h1 tJ:ie meaning of the saicJ act, · · 
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To take such case from the provisions of the act, it must" be clearly 
shown that the said work of so assisting such employers to secure 
employes, is strictly that of a burean or cle11artrnent maintained by 
some person, firm, corporation or assodntion, for the purpose of ob
taining help for themselves. 

The bu§!iness of an employment agent carried on in this State by 
a non-resident, is subject to said law equally with that of a resident. 

Very truly yours, 

EMERSON COLLINS, 
Deputy Attorney General. 

EMPLOYMEN'L' OF FEMALE LABOR OVERTIME. 
Where an establishment is necessarily shut down in consequence of the break 

down of an outside power plant, from which source such establishment obtained 
and upon which it was dependent for its power, the time lost by reason thereof can 
be lawfully made up by overtime work by a female employee therein. 

Office of the Attorney General, 
Harrisburg, Pa. , December 7, 1915. 

Mr. Lew R. Palmer, Chief, Bureau of Inspection , Department of 
Labor and Industry, Harrisburg, Pa. 

Sir: There has been referred to me your communication of Novem
ber 19; 1915, to Attorney General Brown, relative to the s11hject of 
"over-time" on account of break clown of machinery, and requesting 
an opinion in said matter. 

The question submitted is-"where a concern ohtnined electric 
power from an outside source and owing to a break-down in the 
central power station their power .was shut off for something like 
five hours, which time._ they desired to make up by working over
time;" whether overtime work by female employes to make up lost 
time in such case, is lawful under the Act of Jnly 25, H113, P . L. 1024. 

'l'he third section of said Act, after fixing the maximum m1mber 
of hours of labor per day and per week, and days per WPPk, permit
ted to any female employe in any establishment, nnd permit
ting certain overtime work in weeks in which a holiday occnrs, fur
ther provid;d for overtime employment "to make up time lost in the 
same week in consequence of the alteration, repairs, or accidents to 
machinery or plant upon which she was employed and dependent for 
eni.ploymen t ." 
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The purpose of this proviso was to relieve in a measure tlie employ
er and ernploye from the loss t},lat oth~·wise would be s11stained from 
a shut-down of a plant for alteration or iepairs, or by reason of an 
accident to machinery or plant. It gfres, upon the terms and within 
the limits prescribed by the Act, an opJJortunity to make up time so 
lost by overtime work. It is manifestly in the interest of both parties, 
enabling the employer to regain in whole or in part some portion of 
.the lost time of his operation and likewise affording to the employe 
the privilege of making up her lost honrs of employment and wages 
therefor. 

The Act strictly guards against the abuse of this in·ovision by lim
iting such overtime to the week in which the shutdown occnrre<l 
and the maximum hours of work permittt>ll in such case. 

The question here is whether the canse above stated as the occa
sion of the shut-down in the prese11t case, comes within the mean
ing of "accidents to machinery or plant," as this clause . is used in 
the Act. The shut-down of the plant in the case stated was due to 
lack of power, which came from an oub;ide powe1· station which ha<l 
broken down . 111 effect, the power pla11t was a pa1-t of the plant in 
question and necessary 1 o the latter's operation. While the accident 
primarily befell the former, its results extended to and affe~ted the 
latter. l'Vhen the power that drives machinery fails, the machine 
stops. There has befallen it the loss of the force that drives it. Power 
is as vital to a machine as any of its parts, and its interruption as 
effectual in stopping the machine as wouhl be the break-down of the 
machine itself. While the power in such a case as the . present one 
originated outside t lte plant, yet the electrical energy which drove 
its machin ery was that which came iuto the plant, thereby becoming 
a part thereof and upon which its machinery depended, to run. When 
an accident deprived it of its power, sn('lt accident reached the plant: 
To hold where a machine breaks down that it would be an accident 
for which the lost time thereby occasionPrl may he made up by over
time work, but tlwt an accident which deprived the machine of the 
power upon which it was dependent to ope1·ate, is not such an acci
dent as pen11its overtirne work to make up the lost time ensning in 
such ease, would be to give the poHion of the Act here under consid
erntion an altogether unreasonable constructiou. There is no appar
ent pm-pose to he effectuated by such a narrow inierpretation. Such 
a case as the present one is both within the reason and purpose of the 
said provision of the Act, and it is fai1 · 1o pn•s1111H~ that it was in
tended to apply in ~uch a contingency. 

I am the1·efore of tht~ opinion that in the case menti2ned, namely: 
' 'vVlten an establishment was necessarily shnt down in consequence 
of the bteak dOWll of :Ill outside power plm1 t, from Which source such 
establishment obtairn•d and npou whieh it was depenrlent for its 
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power, that the time lost in such establishment by reason thereof can 
be lawfully made up by ~vertime work by a female employe therein, 
in pursuance of ·and in accordance with the provisions of the third 
section of the said Act, whi<:h permits overtime work to make up 
lost time occasioned by "accidents to machinery or plant." 

Very truly yours, 

EMERSON COLLINS, 
Deputy Attorney Oeneral. 

MATTRESSES. 

It is not a violation of the Act of May 1, 1913, P. L . 134, to sell unlabeleLl arn] 
uncertified second-hand mattresses to those who w'ill use the fillin g of the mat
t'resses for making horse collars, saddles, carriage cushiuus, etc. 

Office of the Attorney General, 
Hanisburg, Pa., December 8, ' 1915. 

Mr. Lew R. Palmer, Chief, Bureau of Inspection, Department of 
Labor and Industry, Harrisburg, Pa. 

Sir: 'l'here has been referred to me your communication of No
vember 19, 1915, to Attomey General Brown, requesting an opinion 
upon the following question, namely: "Whether or not a person can 
sell second-hand mattresses to dealers who wish to purchase these 
mattresses and use the filling for making horse or mule collars, sad
dles, carriage cushions, etc., and for other than bedding purposes," 
without sterilizing and labeling such mattresses in accordance with 
the provisions of the Act of May 1, 1913, P. L . 134. 

The first section of said Act provides as follows : 

"That the term 'mattress,' as .used in this act, shall be 
construed to mean any quilted pad, mattress, mattress 
pad, bunk quilt, or cushion; stuffed or filled with wool, 
hair, or other soft material, except feathers, to be used 
on a couch or other bed for sleeping or reclining pur' 
poses." 

1t will be observed that tl1is sediou delint>s the term "mattress'' 
as used and employed ill tlic Act. vVhPre there is a sta 1utory defini
tion of auy term, such definition governs in the construction and 
application of the statute. A "mattress" as tised in the above Act, 
is "to be construed to mean" such a one as is "to be used on a couch 
or other bed for sleeping or t0clining purposes." It follows that a 
mattress is only within the meaning, intent and scope of this Act 
where it is to be so used aforesaid, namely : "on a couch or other bed 
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fur :-;leepi11g or reclini11g pm·poses. '' If the article is to be otherwise 
used, then the sale thereof would not fall within the provisions of 
the Act, for it would not be a ' 'mattress" as defined therein. '.!.'his 
statute is a penal one and therefore to be construed strictly. Im· 
posing stringent restrictions and regulations upon the manufacture 
:uul sale of mattresses and a penalty for any violation of its pro· 
visions, it can only be held to extend to an ai-ticle cleatly within 
the definition of a "mattress" as the same is therein defined, Having 
made its own definition of its s111Jject matter, the Act must be limited 
in its scope and effect to the exact thing which fulfills that defini· 
tio11. · 

The rule of construction uy which the al.Jove conclusion is reached 
is a familiar one. A definition furnished by an act is as much a 
part of the act as any other po1·tion thereof and the construction 
of tile <lct i:-; goverued by such legislative definition. 

N1111li«l1 on !11 t C'l"jl/"l'fu.tion of Sfotufeg, Section 365; 
Co111 ·111u111realth t'-~· C1n-rv. 4 Pu. 811vcr. Ct. 356. 

! am of the opinion that it would not ue a violation of the said 
Act to sell an unlabeled sec0i1d-hand mattress whe1·e the same is not 
oue 1'to be used oil a conch or other bed for sleepiug or rediui11g 
purposes," but is expi'eSsly soltl to ue used, aud in fact, upou the Hale 
thereof, is used for such a purpose as above meutioned. 

! would further, however, advise 1hat it would be 1he safer praetice 
where a party proposes to sell an unlabeled second-hand mattress 
for silch a special use as abO\·e lllentioned, that such mattress be 
first taken or torn apart hy the \'endor, 1o the end that tbe sa le would 
be clearly only that of the matelinl,; of which it hacl.been fabricated. 
'l.'here should at least in such a sale as j,; ab11Ye pr·nposed, be something 
to show ils special nature. 'l'his would leave no doubt as to the 
bona fide charaeter of the sale as being for a special purpo$e and 
safe-gunvd the transaction agaim:t deception, which might be possible 
whe1 ·e the article still retained the for·m of a mattress anfl might he 
1·1 ntinuecl to be used thereafter as it had been theretDfore, namely; 
as a "mattress" within the meaning of the .-\.er. 

I would respectfully beg leave further to say, however. that no 
specific case has. been here stated or submitted hy you and th.a ( an 
opinion upon a hypothetical or general question is hazardous. 

I wonld sug·gest for y11rn· considerat ion that it would be $afe1· fo1· 
yon to r·ef'rain from answering inquiries of a general or h5pothetical 
eltarade1·, but only act from t ime to time upon some specific case 
as it 111ny nr·ise. 

- , 

Yp1·." tn1l~, yours, 

EMEHSON COLLINR. 
flrputy .-1 ttorney Oc11ernl. 
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EMPLOYMEN'l' AGENCIES. 

The one who has pai<l to an employment agent a fee aud without fault on his 
own part failed to secure employment is the proper party to make collection thereof, 
us provided in section 13 of the Act of June 7, 1915, P. L. 888. 

'Vhcre an employment bureau investigator has collccte<l such u fee and ~orwanlcd 
it to the Commissioner of Labor and Industry, it shouhl be returned to the em
vluyment agents, to be by them pronwtly pai<l tu the persous e11titletl ther<>to. Em
ployment agents should be fully instructed as to the requirements of the act'. 

Office of the A ttomey Geuernl, 
Hanisburg, Pa., January 12, 191G. 

Hou. :John P1·ice Jaekson, Gommisl"ioner of Labor and Industry, 
Harrisbui·g, Pa. 

Sir: I beg leave to advh;e you in auswer to yom· comu111ui ratio11 
of recent date to the Attorney Gen~1 al, wherein an opinion was re
quested concerning cer•tain eases arising· under the Act 'of June 7, 
1915, P. I ... 888, regulating lhe business of employment agents, etc. 

The material facts in the cases stated in your said communication 
are alike and substantially as follows: Certain parties applied to 
employment agents for the purpose of obtaining employment, pay
ing the employment ag·euts a fee for such services. Upon reporting 
to tile designated and prospective employers to whom 1hey were re
ferred by the employment agents they failed to obtain employment, 
there being no work for them. The employment agents subsequently 
failed to refund 1o said parties the fees which had been paid them 
by said parties. Thereupon an "Employment Bureau Iuves.tigator" 
of the Department of Labor and Industry collected the sum of money 
from these employment agents which bad been paid them as afore
said as fees by said parties, but being unable thereaft~I" to locate the 
i;;aid parties and pay them this money, he forwarded it to the Director 
of the Employment Bureau in whose hands it now -remains .. 

Section 13 of said Act provides as f?llows: 

"If any person fails, through no fault of his own, 
to obtain employment from the employer to whom he 
has been referred by any employment agent, or, after 
having been engaged by an employer, is not permitted 
by said employer to enter upon such employment, the 
whole amount paid by such person to the employment 
agent as a fee, or for transportation or other expenses, 
shall be refunded to him on demand." 

Fnder this provision to enti1le one seeking· employment to the 
refund of the fee, the failure to ·Obtain employment from the employer 
1o whom he had been directed by the employment agent must he with: 
out fault on his own part, and he must furother make demand upon 
the employment agent for the refunding of the fee. Presumably in 
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the preseU't cases these essential prerequisites to the repayment of the 
fee were fulfilled and complied with. If not, the right to such refund 
would have fallen. There can be no recovery of the fee in such a case 
as the one under consideration save in strict compliance with the 
provisions of said Section 13. 

'1'.he above statute establis.hes a new system go-verning employment 
agencies. It provides methods for its enforcement and prescribes 
remedies and' penalties for its violation. Under Section 3 of the Act 
an app1ication for a license as an employment agent must be ac
companied by a bond to the use of the Commonwealth conditioned, 
inter alia, "upon the faithful observance 'by the employment agent 
of the provisions of this act'' and ''any person aggrieved may bring 
an action for the enforcement of said bond in any court of competent 
jurisdiction." Under Section 7 the license issued an employment 
agent may be revoked for a violation by him of any of the prl'.lvisions 
of the Act. Section 15, empowers the Commissioner of Labor and 
Industry or his deputy to inspect the business of an employmeut 
agent. Section 21 makes n violation of the Act a misdemeanor, and 
in certain cases authorizes the Commissioner to collect penalties 
as debts of like amount are collected. 

There is no1hing in the Act, however, whereby the Commissioner 
of Labor and Industry or his deputy is charged with the duty or di
rected to collect the f~e that had been paid to an employment agent 
and which fee becomes refundable in pursance of Section 13. Nor 
can such duty or power be implied. It is a general rule that the 
methods prescribed in a statute for its enforcemen1t are exclusive of 
all other remedies to that end. Mack vs. Wright, 180 Pa. 472. 1'urn
p'ilce Comzmny vs. Martin, 12 Pa. 86.l. 

The person who paid the fee, and without fault on his own part 
failed to obtain the employment to which he was directed, is the 
proper party to inake such collection, the Act specifically providing 
that in such case the fee "shall be refunded t:o him on demand7

' by 
the employment agent. The failure or refusal of a11 employment agent 
to refund the fee in a due case would constitute a viola.hon of the Act 
and subject him to the penalties therein specifically provided for the 
violation thereof. 

There is nothing in this Act •relating to the disposition of such 
money as is now in the hands of the Director of the Bureau of Em
ployment or making him the custodian of such a fund. 'fhere is no 
warrant in law for !ts payment int·o the State Treasury. Once there · 
it could only be paid out in pmsance of some statute. 'l'his mone,v 
lawfully belongs to the parties who paid it to the employment agents. 

·Diligent effort should be made to locate them and to pay them the 
same. Failing in that, it would seem that the only practkable 
solution would be to repay it to the employmeut agents1 with the dis-
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tinct and. express waming and understanding that should the said 
parties to whom it belongs appear, it be promptly paid them. In 
case the employnieilt agents thereupon failed or refused to so re
fund it, the appropriate remedies prodded in the Act could be in
voked. 

I would further respectfuily suggest that all empioyruetlt agetlts 
to whom licenses are issued be fully instruHed as to the requ:hemeiits 
of Section 13 and impressed with the necessity of its faithful ob
servance. 

Very truly yours, 

EMERSON COLT ... INS, 
Deputy Attorney Gcnernl. 

IN RE EMPLOYMENT OI!' MINOR TO MANUFACTURE CIGARS. 
Under th'e provisions of the Child Labor .Act of May 13, 1915, r>. L. 286, the term 

r1rohibiting the employment of minors under sixteen years "in stripping, assorting 
or manufacturing tobacco" does not necessarily forbid the employment of such 
minors from ·'manufacturing cigars," but vigilance should be exercised to see that 
in such work the minor be rigidly excluded from working in nny way in the work 
or process of manufacturing the tobacco, but this does not modify the requirements 

,..as to hours of labor and school attendance. ' 

Office of the Attorney General, 
Harrisburg·, Pa., Februat·y 1, l!H6. 

Hon. John Price Jackson, Commissioner of Labor and Indust'ry, 
Harrisburg, Pi:t. 

Sir: I am in receipt of your communication , of recent date, re
questing an opinion as to whether a minor between fourteen and 
sixte~n years of age may be lawfully employed in · manufacturing 
cigars . 

. '.l'his question arises under the fl.fist pa1;agraph of Section 5, of 
the Child Labor Act of May 13, 1915, P. L. 286, in pursuance of which 
1he ~rnplnyment of minors under sixteen year'I'; of age is forbidden, 
inter alia, "hi i;dripping, assorting 01· manufacturing tobacco." 

It is pontendecl in the pal"t.icular case upon which yout· inquiry is 
based that "manufacturing tobacco" is something flistinct and 
separa1·e· f; ·om "manufactm·ing cigars," that the lat1er process is 
simply "the :issernhling of manufactured , tobacc.o.','. The queRtion 
here, th~refore, tnrns iµ a ineasure at Ie,ast upon one of fact and for . 
its. conclusive deterrninat.ion would reqnire full and exact ,know· 
ledge of the manufaCtu·ring of tobacco ~and its p,roducts. 
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Tlie term "manufacturing" is well understood and must be pre._ . 
smued to have been used in the act in its ordinary and accepted 
usage and meaning. lt is frequently used to denote each of the suc
cessive steps b? which some raw maJ.erial is converted into its fiual 
usable form or forms. Eaeh of these intermediate processes is a dis, . . 
tinct manufacture in and of itself. 

"Raw materials may be and often are subjected to 
successive processes of manufacture, each ·one of which 
is complete in itself, but several of which may be re• 
quired to make the final product ·• * • The steel spring 
of a watch is made ultimately from iron ore, but by a 
large number of processes or transformations, each suc
cessive step in which is a distinct process of manu
facture, and for which the article so manufactured 
receives a different name. 

'.L'he material of which each manufacture is formed, 
·• * ·Y.· ~- is not necessarily the original raw material 
.,, * -• ·x· but the product of ~t prior manufacture; the fin
ished product of one manufacture thus becoming the 
material of the next in rank." 

Tide Water Oil Co. vs. United States, 171 U. S. S111Jreme Co 11rt 
Rep. 210. 

"Ordinarily, the fact that an article in the process 
of manufacture takes a new name is indicative of a 
distinct manufacture." 

Uwife<l 8tates vs. JJ11dley, 1''/.'t U. S. S 11 pre111e UI. N ez>. 66!J. 

Assuming !Lat the t:ontention advanced in thi s ptesent case is 
well founded, namely: that "l\fau nfacturing tobacco!' is a manufac
turing ptocess complete in itself and something separate aud apm t 
from "manufacturing cigars" and that in business unders.tanding · · · · · · 
there is a well defined distinction between manufacturing tobacco 
and manufacturi11g cigars, the1·e still re.mains the question whether 
the vlaiu legislative intent in the ,above quoted portion of Section 
5 of said Ad, does or does nut embiace the work of manufacturing 
cigars as well as manufacturing tobacco. If the Act had said "manu- , 
factm·ing tobacco or any of Hs products," the case wonld_be free from 
doubL Presumably the Legisl ature was famili:n· with the subject 
ah6ut: which it was legislating. 'l'lte infen•11(·e may, therefore, be 
well ul'ged that it intended In go no fmther in ilx ptohibition of the 
employment of such minors in this class of work than ·that imvlied 
or imported hy 1 he lil'era l mem1ing of ··~dripping, Ul'Rorting or mmrn
facturing tobacco,'' and to stop short of extending the prohibition to 
the products into which manufactured tobacco nrny be furth er nianu· 
factmed fot· its several uses. 'l'he fact that cigars al'e made wholly 
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of tobacco is not conclusive of tile question. Ha~l the employme1'1t of 
minors been forbidden in manufact.uring "lumber,'' it could not 
have been presumed that this also forbade their employment in manu- , 
facturing the rnrious products into which lumber is in turn manu
factured. 

As was pointed out in a former opinion construing other pro
visions of Section 5_ of said Ad, these p1·ovisions being in derogation 
of a common law rig.ht and their violations made a misdemeanor, 
must be given a strict con:,;fruction. Any exclusion of an employ
ment thereunder must be clear, specific and express and nothing left 
to presumption. 

Without a fuller statement and knowledge of the facls relating 
to the subject under discussion, a definite _and final opinion can
"10t be safely ventured. Under the assumption that there is a clear 
and well recognized distinction 'between "manufacturing tobacco" 
and "manufacturing cigar:s,'' I am of the opinion that it would not 
be unlawful under Section 5, of said Act for a minor between four
teen and sixteen years of age to be employed in making cigars out 
of tobacco which had been fully manufactured for that purpose, in 

. the mere assembling of the manufactured tobacco into the form of a 
cigar. VigiJance should be exercised, however, to see that in_ such 
work the minor be rigidly excluded from working in any way in the 
work or process of manufacturing the tobacco. Mnreover, the hours 
of the employment of such minors must be strictly limited to t110se 
pl'eseribed in Section 4 of said Act and their attendance upon con
tinuation schools should be enforced in pursuance of the provisions 
of said Act. 

Under the last paragraph of Section 5 of said Act, power is vested 
in the Industrial Board of the Department of Labor and Industry, 
to declare and determine other occupations than those specifically 
enumerated in said section as dangerous or unwholesome, and forbid 
the employment of minor:s therein. Should it appear wise to thi~ 
Boa,rd to forbid the employme1nt of minors in the making of cigars, 
the power io do so could therefore be invoked in lrnrsuance >Of this 
provision in the Act. 

Very truly yours, 

FR:\NQIS SHUNK BTIOWN, 
A ttorney 0 enernl. 
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EMPLOYMENT AGEN'I'.S-ACT OF JUNE 7, 1915. 

If the Seamen's Boarding House Keepers' Association, of the City of Philadel
phia, conducts the busine~s of_ an employment agent for profit, as such employment 
is ucfincd in the Act of June 7, 1!>15, P. L. 888, it is subject to the provisions of 

said act. 

Office of the Attorney General, 
Harrisburg, Pa., February 2, 1916. 

Hon. John Price Jackson, Co111111issioner of Labor and Industry, 
Harrisburg, Pa. 

Sir: Your communication of recent date to the Attorney General 
ln· re "Seamen's Boarding-House Keepers' Association, Inc." request
ing an Opinion was duly received. 

As I under~tand, t}le question i 11 volved is: 
Whether or not the said Association is subject to the provisions of 

the Act of June 7, 1915, P. L. SSS, regulating th0 h1rniness of employ
ment · agents. 

It appe?.rs that the said Association was incorporated under an 
Act of Assembly approved i\farcl1 :2:~: , 18651 P. L. n1 3, the purposes, as 
set forth in the preamble of the Act, being: 

"Whereas, lt bas become necessary in large cities to 
provide for and furnish vessels engaged in the merchant 
service, sailing from the port of Philadelphia, the best 
and most competent class of seamen, to facilitate mer
chan_ts and masters of vessels in obtaining a safe and 
reliable crew; to use every proper and lawful means to 
surrender seamen deserting from any vessel in the river 
Delaware to the owners or consignees of said vessel, 
and to protect masters of vessels, and seamen · them
selves, from imposition by irTesponsible shipping houses 
of the city of Philadelphifl,' ' de. 

The first secti on of said Act erec1ed certain persons into a corpora
tion, with the right to hold certain real estate, etc., and the second 
and concluding seclion thei-eof gave to i-;nitl corporation ;'all the rights 
and privileges necessary for the pnrpose of the corporation herehy 
constitnted." 

Section 1 of the said Act of 19.15 provjdes as follows: 

"That no employment agent shall hereafter conduct 
business for profit unless licensed to do so in accorcl
a1w1· with the pmvi:,;ions of this act." 

Section 2 c!P.fines the t1·rrn "employment agent," ns used in the Act, 
to mean 
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"Every person, co-partnership, association or corpora
tion engaged in the business of assisting employers to 
secure einployes, and persons to secure employment, 
or of collecting and furnishing information regarding 
employers seeking employes, and persons seeking em
ployment," 

369 

with certain exceptions thereto not relevant to the question here i~
volved. 

This Act is an exercise of the police power of the State, and is 
kindred in nature with a large body of legislation regulating various 
industries and occupations. 'l'he regulations provided for thereunder 
are reasonable and apply uniformly to all engaging in the said busi
ness of an employment agent. 

It is a well recognized principle of legislation that grants of franch
ises are made -and accepted in subordination to the poUce power ?f 
the State. The Legislature cannot bargain away such power. 

· ]'en-1i sylvanfo Railroad vs. Braddoclc Electric Railway, 
15'2 Pa. 116. . 

'l'here is nothing in .the legislati\'e grant to the above mentioned as
sociation i~, the s3-id A.ct erecting it into a corporation by which it is 
exempted from legislative control, or made immune froll:\ the police 
power of the State. It took its charter under the twenty-sixth section 
of the first Article of the State Constitution as amended in 1857, 
which d~chtres: 

"That the legi~lature shall ,have po\ver to alter, re
voke, or annul any charter of . incorporation hereafter 
conferred by or under any general or special law," etc. 

The power to annul a charter of a corporation clearly embraces the 
lesser power to regulate the business of such corporation. An Act of 
Assembly requfririg every h1surance company to file with the Insur
ance Commissioner a copy of its charter was held1 to apply to a cor
poration previously incorporated in pursuance of an Act of Assembly. 

"Independent of the constitutional principle already 
cited, which ·gives full authority to the J,egislatnre to 
change, modify, or repeal the charter of this company, 
another equally potent exists, the poli ce power of the 
State. This is incident to every government. Persons 
and . prope1·ty of · all kinds are subject to general re
straints. and · burdens, -in order to secure the welfare a·nd 
prosperity ?f the State at Iar~e. The il~~erests of the 
few must yield to the wan1 R of the many. 

Oommonweaith of Pennsylvania vs. Thi' Hoek llfut'llffl Bru efic-ial 
A'iisociation of Philadelphia,~ 10 Phila . 554. 

24-6-1917 
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In Cooley's Constitutional Limitations, 7th Ed. page 836, the 
principle is discussed of the right to subject private corporations to 
new regulations as, from time to time, demanded-by the general wel
fare. 

"Although these charters are to be regarded as con
tract:-:, and the rights assured by them are inviolable, it 
does not follow that these rights are at once, by force 
of the charter-contract, removed from - the sphere of 
State regulation, and that the charter implies an under
taking, on the part of the State, that in the same way in 
which their exercise is permissible at first, and under the 
regulations then existing, and those only, may the cor
porators continue to exercise their rights while the 
artificial existence continues. * * * * the rights and 
privileges which come into existence under it are placed 
npon the same footing with other legal rights and privi
leges of the citizen, and subject in like manner to 
proper rules fo1· their due regulation, protection, and 
enjoyment." -

The Ne'v YOl'k Court of Appeals held that a corporation incor-. 
pora tefl under an Act of Assembly was subjeet to a municipal ordin
ance requiring licenses for persons engaged in peddling milk in the 
ciiy, the Court in their opinion saying, in part: 

"The act of the Legislature, by incorporating this 
association, clicl not create a privilege to sell milk in 
Ryrac11se. Any member of the association might clo that 
ns a11 individual. as well as a corpora tor. The act 01· 

lrnsiness of selling milk being lawful in itself, needs 
no legislat ive leave. Nor to at1ain the object of fur
nishing Syr-acnse with good milk was it needful that n 
corporate body should be created. 'l'here :ne certain ad
vantages supposed to be 1·eachecl in doing any business 
in a corporate capacity. It was to obtain these that 
the privilege to act as a corporation was sought for and 
granted. '.rhe act did not so much give the right or privi
lege to sell, as it declared the purpose for which the 
cOl'poration was sought, and awarded to it the right to 
<lo as a corporation that which any natural person might 
do withont. The franchise given is to sell milk as a 
corpornte hody. 'l'he mere coming together as corpoi-
ators gan~ the persons making the association no mo1·e 
right as a corporate body, within the bounds of the 
city, than every 011e of them already had as an indi
vichral. As a private corporation, created and formed to 
cnny o·n n business already lawful, it is, merely as such, 
:1R much and as lawfully affected by the lawful ordi
nances of the city as a natural person." 

PeozJle, liJ:z, rel. Larrabee V8. M_itlhollCtnd, 82 N. Y. 324. 

The reasoning employed, and principles stated, in this last quoted 
cas~ are applicable to the one under consideration. 
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I am, therefore, of the opinion that the said Association if it con
ducts the business of an employment agent, for profit, as such em
ployment is d~fiued in the Act of ,June 7, 1915, P. L . 888, would be 
subject to the provisions of the said Act. 

Very truly yours, 

EMERSON COLLINS, 
D eputy A f:-tor·ney Genera 1. 

IN RE BOILliiR INSPT•1C'l'lON--IU:iJPOR'J'S-DEPARTMEN'l; OF LABOR A.Nn 
INDUSTRY. 

:Reports of the inspection of boilers usPrl in a plant for generating electricity an1l 
steam in collieries, but •'vhich arc not a part of any par ticular mining operation, 
need not be. forwarded to tlJC State Department of Labor and Industry, as these 
arc not within the pro\·isions covcr!'d J:>.r the Act of May '.l, 1905, P. L. 352. 

Office of the Attorney General , 
Harrisburg, Pa., February 16, 1916 . . 

Mr. William Lander, Secretary, Industrial Board, Department of 
Labor and Industry, Harrisburg, Pa. 

Sir: Your communication of recent date to the Attorney General 
requesting an opinion, in re "Inspection of Boilers," was duly re
ceiyed. 

In the correspondence enclosed with yom· communication, the factR 
in the particular case occasioning this reqnest for an opinion ar·<' set 
forth as follows: 

A certain company is operating 

"power and boiler plants which generate electricity and 
steam primarily for use in the various Company col
leries wl).ich are not in all cases a part of any particular 
aiHl distinct mining operation. In some instances a 
very small ·proportion of the power generated (under 
one per cent.) is used for other Company purposes than 
coal mining. H,owever, as stq.ted above, the plants m·e 

·-main fained primarily for coal mining purposes. " 

1t further appears that inspection of the boilers in these plants h::rn 
always been made in conformity with the Anthracite Mining LawR. 

1-'he ql.iestion now raised and ht>rc> st1hmittecl is whether copieR of 
the reports of the inspection of these boilers are required to be for
warded to the Department <ilf I,abor and InduRtry in pnrR11a1H'e of 
Section 1 il of i.he Aet of May 2, 1905, P. J,. 3fi2. · 

In reply to ' the for·cgoing, I beg leave to advise yon as follows: 
The said Act of May 2, H)05, P. L. 352, by its first Sectio11, defined 

the term · "establishment~' as therein used, as meaning "any place 
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within this Commonwealth, other th~n where domestic, coal mining 
or farm labor is employed." It follows, of course, that this Act does 
not relate to coal mining, and that the requirement of the 19th Sec
tion thereof that copies of the reports of the inspection · of "boilers 
used in generating steam or heat in any establishment" be sent to 
the Department of Labor and Industry, does not apply to boilers used 
in the work of coal mining. 

It is not material in the determination of the question here under 
consideration that in some instances, as abover stated, certain of the· 
aforesaid power plants are not part of any particular or distinct 
mining operation. Inasmuch as they are maintained and used to 
generate electricity and steam for coal mining purposes, they are in 
fact integral parts of coal mining operations. 1.'heir purposes and 
use are for the carrying on the work of coal mining. That a small 
amount (less than one per cent.) of the power generated in these 
plants is used for other than coal mining purposes is inconsequential,. 
and :insufficient, within the meaning of the law, to impress upon these 
plants a use and purpose other than that for coal mining, for which 
they are primarily maintained. De 111i11i111is non curat Tex. 

I am, therefore, of the opinion that the inspection of the boilers in 
the aboye mentioned plants is not governed by the said Act of May 2, 
l!l05, and that copies of the reports of their :inspection are not re· 
quired to be forwarded to the Department of Labor and Industry, in 
pnrsnance of ihe provisions of the l flth Section of. said Act. 

Very truly yours, 

EMERSON COL~INS, 
Deputy Attorney General. 

WORKMEN'S COMPENSATION BOARD. 

The Board is advised us to what constitute the "average daily wage" and " work
ing days" under the provisions of the \Vorkmen's Compensation Act. 

Office of the Attorney General, 
Harrislrnrg, Pa., February 17, 1916. 

Hon. Harry A. Mackey, Chairman ol' tl1e 'Vorkmen's Compensation 
Board, Hal'l'isb11rg, Pa. 

Dear Sir: I beg to acknowlcrlge yom· comnrnnication of the 3rd 
inst., in which yo11 state: 

I am directed hy the Wo1·kmen'H Compensation Boar.rl 
to request that you furnish the Board with an opinion 
involving yonr h1 t·erpretation of Section 30!l of the Penn
sylvania vVorkmen's Compensatiou Act, wHh particular 
reference to that section of the clause involving the de-
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termination of what constitutes a day's wages, or the 
method of computing the same in continuous employ
ments, and in that respect we desire an opinion from 
you as to the meaning of the words : 
."and using as a basis of calculation his earnings during 

- so much of the previous six months as he worked for the 
same employer." · 

Jn other words, will you kindly indicate to us _your 
opinion as to what number of days ought to be used as 
the divisor to determine the daily average wages from 
the gross earnings for the given period, of the empfoye. 

To be more explicit, in taking the total earnings of the 
employe during that period indicated in the Act, ought 
we to divide that gross sum by the actual number of 
days worked ·by the employe to earn that sum? Or, 
should we use the total number of working days in tltat 
period of employment? · 

'110 find tlte "aveFage daily wage" in continuous employment, I ad
vise the follow iug rnethod :--

1. 'l'ake tojal eamiugs for :;ix lllOlltlts preceding tlte accident or 
so much thereof as employe has worked for the same employer. 

2. ~Subtract from said "total eamings" all eai·nings for overtime. 
3. Divide remainder thus obtained by number of "working days." 
Note: "Working da'Ys" shall be construed to mean total number 

of days in the period of employment covered, according to the cal
endar, less : 

(a) Sundays. 
(b) Legal holidays. . 
( c) Half holiday for each week. 
( d) Days employe was prevented from working through no 

fault of his own. 

For "average daily wage" multiply above result by 51/z. 
I have considered all probable cases and contingencies in many 

kinds of employment and am of opinion that this method complies 
with the language arid the spirit of the Act, and in my judgment 
does justice to both employer and employe. 

Very truly yours, 
J!°'RANCIS SHUNK BROWN, 

Attorney General. 

EMPLOY)\iEN'.r OF MINORS. 

Under section 5 of the A.ct of May 13, 1915, P . L . 286, a minor between sixteen 
and eighteen yeiirf! o~ at1e may P.El f)!llployed. a.o: Wf.lter boy in a ra,ih;oad tr>\Gk rep>1ir 

gang. 
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Section 5 of tlrn },ct of Muy 13, 1915, tl111·s 11ot forbid the employment of minors 
Ulllkr eighteen years of age by railroads or raihvays generally, but only in the 
c'itsL'S specifically mentioned in the act. 

Office of the Attorney General, 
Harrisburg, Pa., lVIay 10, l !HG. 

Hou. J ohu l'rice .l acksou , Conm1 issioner of Labor a u<l Industry, 
Harrisburg, Pa. 

Sir: I am in recei1Jt of yo11r cornmunicatiun of the 27th ultimo, 
"·ith the accompanying correspondence, requesting an opinion upon 
the following questions, Yiz-: 

First: vVhether it iR unlawful io employ a minor between sixteen 
and eighteen years of age "as water boy in a track repairing gang." 

Second: ~rhether minors Lei ween sixteen and eighteen years of age 
are prohibited from work "1111011 a raih·oa(l or rni1'1·ay" generally in 
pursuance of the fifth Section of the Child La Lor Law of 1915, or 
wllether the raih·oa,1 01· i·ailway occupations forbitltlen to minors of 
1he said age thereunder are limited to such as are therein specifically 
enumerated. 

These questions botl~ arise unde1· the fifth Section of the Child Labor 
Axt of May 1:1. 1!)15, P. L. 286. In reply thereto 1 respectfully aclvh:e 
yon as foll(rn·s: 

First: Frnll'r lhl' second paragraph of Section 5 of said Act certain 
ernployrnl'n~s are forbidtlen 10 minors nuder eighteen ~-ears of age, 
among them being that of "track-repairing." In previous opinions 
relating to this statnte 1 l1:we held that the proYisions of Section 5 
thereof mnst be giYen a f.itrict conf.itrnction as being in derogation of a 
common la"· right. 011 ly those emplo~·me11 ts are · forbiddet1 the1·l'by 
as are forbidden in express terms or by necessary implication. To 
eonstrne the term "track repairing'' as implying Dr including the 
''"ork of carrying water to men engaged at track l'epairing wonld be 
to gfre an nmrnrranted extension to the meaning and import of 
said tern1 as llf.ie(l in the Act. The fact thM s11t'h work is not kindred 
in nature with the se,·eral occnpatloi1s stJeclfitt-ill~· forbidden to minors 
of the said age shows that it is not Yio1ntin• tif the spirit of the Act to 
holtl this employment lnwfnl for thei11. · 1 accordingly advise yon 
ti1:11· it wouid not he nniawfnl nrnie1· $\eetlon 5 of said Act fo1· a minor 
between slxteei1 anfi eighteeil 3'ears of age to be emplo~red "as a water 
i.oy 1n a track repa]r gang." 

Recon'l: The sec01Hl paragraph of Section 5 of said Act providt>:;, 
inter alia, that: 

"Xo minor 1111de1· eighteen yPars of age shall be em
ployed m· permitted to work * -~ ·"· n t switch-tending, at 
gate-tencli11g, nt track-repail'iug, as a hrnkeman, firearm, 
eugineer, 01 · rnot01·mm1 or condnctor, upon a railroad 
or rail way." 



,I: 1,'._, 

No. 6. OPINIONS OI<' THE A'l"l'ORNEY GENERAL. 375 

'l1he determination of the qi1estion here submitted depemls upon 
whether the clause "upon a railroad or railway" simply applies and 
relates· to the occupations specifically mentioned or whether its effect 
is to extend inhibition to all employment in general upon a railroatl 
or railway. The former interpretation is plainly the true one. '!'he 
said clause is merely descriptive of the enumerated occupations, anrl 
evid:ently put there to leave no tluu.bt as to the kind of brakeman; fire
man, etc., to which this provision of the Act is applicable. Had it been 
the legislative intention to exclude minors of sai~l · age from every 
form of employment upon a railroad or railway, it would have been 
unnecessary and purposeless to enumerate specific railroad-or railway 
occupations. 'I'he clause "upon a railroad or railway" would have 
been sufficient to t1ffect such end. It is a familiar principle in the 
construction of statutes that "as exceptions strengthen the force of a 
general law, so enumeration weakens as to things not enumerated." 

Endlich on the Interpretation of Statutes, 398. 
A reading of the entire fifth Section of the Act confirms the 1:on

clusion here reached. Under the first paragraph of said Section there 
~re set forth certain employments forbidden to minors under sixteen 
years of age, among them being work "upon any railroad, steam, elec
tric or otherwise." lf the said clau.se in the second paragraph of said 
section here under consideration, and which reads "upon auy rail
road or railway" had been intended to exclude minors under eighteen 
years of age from all employment in general upon railroad;; or rail· 
ways, then the above quoted provision from the first paragraph mak
ing it unlawful for any minor under sixteen :years of age to be em
ployed in any work upon any railroad would have been superfluous. 

I am, therefore, of the opinion that minors between sixteen and eigh
teen years of age are not forbidden employment generally upon rail
roads or railways in pursuance of the provisions of the second para
graph of Section 5 of said Act, but that the railroad or railway occu
tJations forbidden thereunder to minors of the said age are limited to 
such as are therein expressly mentioned ·or specifically enumerated. 

Yours very truly, 

FHANCIS SHUNK BROWN, 
Attorney Genernl. 

IN RE SECURITY FOR INJORED WORKMEN. 

·where an employer has elcctea not to be governed by tlw provisions of the 'Vork
meu's Compensation Law and to act as his own insure1-, the vVorkmen's Compensa
tion Board has no legal authority to receive bonds or other securitieR upon a deposit 
ns collateral security" for compliance with th e Act of .Tune 2, Hl15, P . L. 762, for the 
)mymcnt of compensation to injured employes ; nor bas the State Treasurer any 
power or authority to accept these bonds for safe.-kceping. 
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Office of the Attor1ley General, 
Harrisburg, May 13, 1916. 

Hou. Hat-ry A. Mackey, Chairman, Workmen's Compensation Board, 
Hareisburg, Pa. 

Sil': I have your favor of tlle Stll inst., requesting my opinion upon 
the following matter: / . 

'l'he Workmen's Compensation Board received from a ·corporation 
i:mployer, which had been exempted by the Bureau of Workmen's Com
pensaJion from insuring payment of compensation to its employees 
and their depend en ts, fifteen bonds of the denomination of $1,000, 
each as collateral security for its compliance with the provisions of 
the vVorkmeu's l_'orupeusatiou Act of 1915, and the payment of the 
wrnvensa tiou therein provided for to its injured employees, etc. 

'l'hese bouds were lodged by the \,Yorkmen's Insurance Board with 
the Assistant Cashier of the 'L'rea~mry Department. 'l'he State 'l'reas
lll'er clairns that there is 110 aut hority iu law irnposiug upon him the 
dl1ty of safe-keeping these Lonus, and requests that they be recalled 
from his possession and that he be relieved of the responsibility of 
thei1· safe-keeping. Y 01i. ask to be advised whether the position taken 
Ly the State 'l'reasurer is correct. 

'l'he \Vo i-kmeu's Compensation Act of 1915 no where pr~vides that 
the State 'l'reasurer shall be the custodian of any funds or' securities 
received in conuection with the adrnini s1Tation of the B11rean of Work
men 's Compensation or the Workmen;s Compensation Board. 

By the Act of June 2, rn15, P. L. 762, creating the State \Vorkmen's . 
Insurance Fund, it is provided that t he State' Treasurer shall be the 
custodian of the State Workmen's Insurance Fund and that all pre
mium s accruing to the Fund shall be payable to the State Treasurer, 
who shall issue an appropriate receipt therefor, and all securities and 
investments of the .Fund shnll be placed in the hands of the State 
Treasurer, who shall be the custodian thereof, but the Workmen's 
Compensation Board has nothing to do with the administration of 
the State \Vorkmen's Tnsnrance Pund and the bonds in question were 
uot received as p1·emiums in that :F'nnd, nor are they hch1 as securities 
or inves h11 ents of that Funcl. -

1 Leg to advise you further that i 11 111 y jm1g1m•u t t he \Vorkrneu's 
Gornpensntion Boanl hn N 110 legal nulhority to receive ho1ttls or other 
Nec 111·iti PH 11po11 a clepos it of thiH character. Sedio11 :J05 of the Work 
rneu's. Compensation Act provides as follows: 

"Every employer liable under this act to pay compen
sation shall insure the payment of compensation in the 
Rt.ate \Vorkmen's Insurance Fund, or in any insurance 
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company. or m\1tual' association or company authorized 
to ·insure such liability in this Commonwe~lth, unless 
such employer shall be exempted by the Bureau from 
~ucl;l ~nsur~nce. An employer desiring to be exempt 
~rom msurmg. the whol~ or any part of his liability 
for compensation shall make application to the Bu
rea~, showing his financial ability to pay such compen
sation, whereupon the Bur--eau, if satisfied of the appli
cant's financial ability, shall by written order make 
such exemption. The Bureau may, from time to time re
quire further statements of the financial ability of s'uch 
employer, and, if at any time such employer appear no 
longer able to pay compensation, shall revoke its order 
granting exemption; in which case the employer shall 
immediately subscribe to the State Fund, or insure his 
liabililty in a mutual association or compai1y, as afore
said. 

If an employer shall fail to comply with the provi
sions of this section the Bureau shall, by registered mail, 
or in such other manner as the rules and 1·egula.tions 
of the Bureau shall provide, serve upon such employer 
a notice to forthwith comply with such. provisions; and 
if such employer does not, within tli irty days thereafte1-, 
insm·e his liability as aforesaid, or· satisfy the Bureau 
of his financial ability to pay . compensation as afore
said, or does not terminate his acceptance of article 
three of this act in the manner provided in section-three 
hundred and four of the said article, such employer 
shall be liable for compensation under article three of 
this act to any employe injured thereafter, or to his 
personal representative, or for damages under article 
two of this act, at the option of such employe or his 
personal representatives: Provided, That such option 
he_.exercised by the employe and written notice given to 
the employer within thirty clays after the accident: An<l 
provided, further, That until the expiration of the said 
1hil-ty days from the giving of the notice by the Bureau, 
the employer shall be liable only for compensation under 
article three of this act, and that, if he shall terminate 
his acceptance under section three hundred and four of 
article three of this act, he shall be liable only for com
pensation nuder article three of this act until snch termi
nation of acceptance shall become effective." 

37? 

This Section authorizes the :workmen's Compensation Bureau to 
exempt cei,tain employers from taking out' insu'rance to pay compen
sation upon their making application to the Bnreau aiid showing 
their financial ahility to pay such compensation, provided the Bureau 
is satisfied with the applicant's financial lj.bility. There iR no pro
vision authorizing the Bureau or Board to require the deposit of 
bonds or other securitl~s as collateral secnrity for an exempted em
ployer'R ability to pay such compensation . The remerly prescribed in 
the Act is tliat if the employer appears to be no longer able to pay the 
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compensation, the Bureau shall reYoke its order granting exemption 
and the employe1· mnst thereafte1• immedintely insure his liability 01· 

be subject to liability as set forth in the section quoted above. No 
provision whate1·er is made fm· tlte <leposit of securities to insure the 
solYeney of exempted employers, or as to the use that could be made 
of snch securities in case of default in payment of compensation, or 
ns to who shall be custodian of snch securities. 

I beg to achi>'e ~-on , therefore, tlrnt the State Treasurer has no power 
or authority to accept these bond" for safe-keeping and that his action 
in refusing to be responsible fot them was entirely proper and legal. 

I am further of the opinion that there is no existing legal authority 
for your Board to requfre or accept the deposit of such bonds as col
lateral , and that there is no one who can legally he charged with and 
held respo1rnible for their safe-keeping. 

I would therefore advise that the bonds be returned to the owner. 

Very truly yours, 

WILLIAM H. KELLER, 
fl'i1·st Drputy Attor11cy Ge11crol. 

SURPLUS OF STATE WORKMEN'S INSURANCE FUND. 
Until th e surplus fund of the State ''VorkmeI!'s Insurance Fund reaches the sum 

of !jil00,000, the board must se t aside :H leas~ five per cent. of all premiums collected, 
for tlw purpose of crl'nting a surplus, thongh it may, in its discretion , set nsidc a 
l:ngc r pc1·ccntngc. 

Afte r 1'11 .. · sur11lus fund reach <'s 1'111 · snm of !j:l00,000, howC'ver, th" bonl'fl m:iy sPt 
:iside fiv ,-. pl'!' "''lit 11[ tl1 c p1·c·minrn s 111· l1•ss, bnt m1rnt not sl't aside a grC'nt.-•r ]1!'1'

r c11t:1gc·. 

Office of the Attorney General, 
Harrisburg, Pa., May 23, 1916. 

Hon . R. K. Young. ('hairmau, State ' 'Vorkmen's Insurance Board, 
HaniRhurg, Pa. 

Sir: 'l'hi s D<'partment is in receipt of your fnvot' of the 11th inst.. 
(li1·Pcti11g nltPni-ion to Section fl of thf" Act of Ju1w 2, Hl15, P. L. 7fi2: 

"'l'h<' Bonnl shall set a~itll' firn per «e1,lt. of all prem
i1rn1!' eoll1•(·t<>1l, for the nention of n sm·plus, until Rnch 
1'111'1)111>' Rli.<tl\ nrnonnt: lo one h11mlrell thous.and dolla1·s; 
nrnl 111~·1·pnf.ter thl'Y lllny set apart such percentage, not 
C'.Xt:(•<>.tlrng 11."e per centnm, as in their discretion they 
111 a"'.' ~lett·1·1rn11e to he necesl\n1·y to nia.intain such surplus 
s11ft1('H•n1l.r lal'gP to l'0\'01· the catastrophe hazard of all 
t he Sllh i'\C' l'iben.; to the Fnntl, and to g11nrn1'Jtpe the s.oly, 
€.lllC,\ ' of the Fu ml," 
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and inquiring whether· the State Workmen's Insurance Board is 
limited in the creation of the surplus fund provided for in said Sec
tion to the setting aside at five per cent. of the premiums collected! 
no more and n:o less. · 

The purpose of this provision of the Act is to create in connection 
with the State Workn1en's Insurance Fnnd a surplus large enough to 
cover the catastr<>phe hazard of all subscr.ibers to the Fund and to 
guarantee the solvency of the Fund. '['he administration of the affairs 
of the Fund is committed to the State vVorkmen's Insurance Board 
(Section :3) and the Boanl is directed to· fix the preni.iums of insurance 
at such an amount as shall be adequate to enable them to pay all 
sums which may become due aud pa}'able to the employers of sub
scribers under the 'Vorkmen's Compensation Act of 1915 and to create 
and maintain the surplus provided for in Section 9 and to provide an 
adequate reserve sufficient to carry all policies and claims to maturity. 
(Section 6). 

Even without the authority contained in Section 9, I am of the 
epinion that the Board would have had the right, and in the careful 
administration of the affairs of the Fund it would have heen the part 
of wisdom, to set aside a reasonable surplus to meet catastrophe 
hazards and to insure the solvency of the J3'1rnd: 

The Act requires the Board to set aside fae per cent. of all pFe
miums <!ollected for the creation of such. ~urplus until it amounts to 
one hundred thousand dollars, but it does not enjoin the Board from 
setthig aside more than five per cent. of the premiums as long afi; the 
surplus is less than one hundred tbouSflnd dollars, ;rnd if in the ad
ministration of the Fund the Board comes to the conclusion that five 
per cent. is not snfficient to cover catastrophe hazards and to gnai·
antee the solYency of the Fund they may, after paying the claims 
accruing under their policies an cl proyiding for an aclequa te reserve, 
set aside such amount in excess of five per cent. of the premiums, as 
they deem necessary and advisable for the ends in view as above stated 
until the surplus ~1mounts to one hundred thousand dolluI's. 

After the surplt1s amounts to $100,000 t!ie percentage is limitecl to 
not more than five per cent., and the very fact that the Act specificall~' 
provides that the Board thereafter may not set, apart more than ftve 
per cent., but only snch percentage not exceeding five . per cent:, ns 
tjrny may deem necessary to maintain the snrplus snfficiently large to 
eoypr- the pnrposes of its creation, leads also to the ('.'.onc1nsio11 tli:1t 
imtil tJ.:le sm·nlm; amounts .to $100,000 tJw ~oard mnst sei; asicle nt 
l(~af;t five per cent., but mny, at il1eir cli~crej"ion, set nsitlf' lllOl'f\ jf tho~' 
deem it n~lrisable to do so, 

You are therefore advised: 
First: That the Board must set apart fiye per cent. of all premiums 

collected for the creation of a stu•plu~ until sucl1 snrplus amounts to 
•.• f!OO,QOQ. 
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Secbnd: That in their discretion, the Board may i;1et aside a larger 
percentage than five per cent. until the surplus ftiiid amounts to 
il00,000. 

Third: That after the surplus fund amounts 'to $100,000 the Board 
may, at their discretion, set apart five per cent. or less, but not more 
than five per cent., of the premiums collected for the purpose of main
taining said surplus fund. 

Very truly yours, 
WILLIAM H. KELLER, 

fi''irst D eputy Attorney, (frnrrnl. 

REVENUE STAMPS. 

It is not necessary to attach internal revenue stamps to policies of the State 
\Vorkmen·~ InsnrnnN· Rom·1l, thnt !wing n Cov• ·rnment:il agency, and not subject to 

tax. 

Office of the Atto1·ney ftener:il, 
Harrishm·g, Pa., June 28, HH6. 

Hon. Robert K . Young, Chairman, State Workmen's Insurance Board, 
~arrisburg, Pa. 

Sir: In reply to your inquiry of the •27th instant as to whether or 
not policies of insurance issued by the State Workmen's Insurance· 
Board under the Act of ,Tune 2, 1915, P. L. 762, are required to have 
attached or affixed thereto internal revenue stamps under the Act of 
Congress to increase internal revenue, passed by the Sixty-third Co11-
g1·ess, reported in Revised Statntes ofl the UnitPd States, Volume 38, 
part l, page 74:>, T beg to advise yon as follows: 

Your Board is createll by the Act of HIHi ahove refened to, in Sec-
1 ion 2 thereof, which reads as follows: 

"The State Workmen's Insurance Board is hereby 
createfl consisting of the Commissioner of Labor aml 
Industry, the Insurance Commissioner and the State 
Treasm·er." -

The Act was passed to supplement the Workmen's Compensation 
Act of Hll 5, aud the \Vorkmen's Irnmrnnce l<'nnd created is staJe<l in 
~ef'tion ~: to be for the "pnrpose of in~mring snch employers agaim;t 
liability irnder· Al'tiele 111 of the \Vnl'kmen'R Compensation A.rt of 
] 91(), anrl of' :issm·ing t.h(>: pnyment of the t•ompensat.ion nwrein prn-
virled." · 

'l'here ean ·J.c liltll' douhl· that the R.tate Wod,men's Tnsnrance 
Board is an :igency 01· instrumentality of the State nnrl as snch is not 
snbject to ;my tax imposecl by Congress. 8rr, 87 Oy(' 711, and cases 
cited. 



No. 6. OPINIONS OF THE ATTORNEY GENERAI... 381 

You ai·e respectfully advised that the Act of Congress r.eferred to is 
not applicable to policies of insurance issued by the State Workmen'R 
I usurance Board in adm iuisteriug the W urkmen's Insurance Fnud 
under the Act of J uue 2, 191 :J, P. L. 762, arnl it is uot necessa1·y to 
attach su~h internal revenue stamps thereto. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 

IN RE SURE'L'Y BONDS GIVEN BY EMPLOYERS EXEMP'L' FROM CARRY
ING WORKMEN'S COMPENSATION INSURANCE. 

Under section 305 of the V\rorkmcn's Compensatio11 Act of 1915, the boa rd ma.v 
exempt a n emvloyer from carrying insurance if it is ··satisfied of the ' applicant'8 
tinau~ial ability" to JJUY compensation and it may n·e,.ive suruty bond8 as an addi 
t ional guarnnty. llowever, if the board is not sati8fied of the employer's financial 
ability it has no authority to acel'[Jt the bo11tl of: a 8urety comvun.v and exemvt 
the employer. 

Office of the Attorney General, 
Harrisburg, Pa., June 30, 191G. 

Hun. Barry A. Mac_key, Clrn ir111a11, Worku1e11 's Corn pensa I ion Bo;ir.J, 
Harrisburg, 1:-'a. 

Sir: J have your favor of the 22nd inst. re11uestiug au uviuiuu as io 
the right of the Workmen's Compensation Board to require aud ac
cept surety bonds from individual and corporate employers applying 
for the privilege of carrying their compensation liability without in
surance, under Section 305 of the Workmen's Compensation Act of 
1915, P. L. 736. 

Section 305 of said Act provides: 

"Every employer liable under this act to pay com
pensation shall insure the payment of compensation in 
the State Workmen's Insurance Fund, or in any insur
ance company, or mutual association or company, au
thorized to insure such liability in this Commonwealth, 
unless such employer shall be exempted by the Bureau . 
from such insurance. An employer desiring to be ·ex
empt from insuring the whole o.r any part of his liability 
for compensation shall make application to the Bureau, 
showing his financial ability t9 pay such compensation, 
whereupon the Bureau, if satisfied of the applicant's 
financial ability, shall by ,.-ritten order make such ex
emption. The Bureau may, from time to time, require 
further statements of the financial ability of such em
ployer, and, if at any time .sucb eJDployer appear no 
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long~r able tu pay compensation, shall revoke its order 
g1·anting exemption; in which case the employer shall 
immediately subscribe to the State Fund, or insure his 
liability in" a mutual association or company, as afore
said. 

lf mi l'l11plo.n·r 1>hall fn il to comply with the provi
sions of 1his section the Bm·l·an shall, by registered mail, 
01· in such other mauner as the rules and regulations of 
the Bnrea n slrn 11 provide, serve u pou such em µloyer· a 
notiee to fol"th with comply with such provisious; aud 
if s11d1 employer does not, within thirty tlays thereafter, 
immre his liability · as aforesaid, or satisfy the Bqrean 
of his Jiuancial ability to pat compeusation as afore
said, m does not terminate his acceptance of article 
three of this act in the manner provided iu section three 
hm1dred and four of the said artide, sueh employer shall 
111.:· liable fm compensation under article three of this aet 
to any ernploye injured the1·eafter, 01· to his 1.1ersona l 
·1·eprese11!ative, or for dauwges 1111de1· article two of thi:-: 
act, at the option of such ewplo;re or his personal repre
se11 (;1tin·s: Provided, 'I.'hat such option be exercised hy 
the e111 ploye a1Hl written notice gi \·en to the e111ploye1· 
wi1hin thir1y days ;1fter the aeeideut: ,\.1Hl proYided, 
fnrthe1·, 'l'lwt, until il1e cxpfration of the saill thii-t:r tlnys 
frou1 the gi\"iug of 1he notice liy the Burl'all, the e111-
ployer shall Le liable 011 ly fo1· - eom pensa ti on um let 
a1·ti<:le three of ti.tis ad, arnl that, if he shall teeminate 
his an.:eptance under seetiou three hundred arnl fonr ol' 
i11"ticle theee of this ;id, lie shall he liable only fur com
pensation umler article three of · this aet nu til such 
termination of acceptance slrnll beco111e elketin·." 

The p1·i1ua1·y purpose of the irnrnrnnce feature of 1l1e ,\c1 is to i11-

1:rnre 1o the injured ernploye or his dependents iu cm1e of dl'a1h, the 
co111ve11satio11 pro\"illell l1y the Act. 

If the Bureau is satistied that the employer has s·ufficieut 1im11H.:ial 
;i !Jility to warrant Ji is being exempted from carryi11g sueh insurance, 
they may exempt hiw. If his condition becomes sueh that they are 
uot sati8ficd of his ability to va.r such compensation, they must revoke 
the exemption an!l thereupon he must imrnre as provided in the Act 
or suffer the consequences set forth therein . 

... 
The Board has no ai1th01·ity to substitute auy other methou or 

conrse of action for that dil'ectell in the .\.et, but there is no provision 
iu the statute which fo1fods theit teqniring 01· accepting additional 
guaranties tha1 the employer will he able to fnltill the requirements 
of the ~\et arnl p:iy the eornpensntion provided by the Act if liable to 
1lo so. 

'l'hp1·1· is tlw1·p[01·p, iu my opini011, no objection 1·0 yom· requiring, 
:111d :1cc-1·pti11~ in srn·h 1·;1sl's ;is you 1lP0111 ;Hhisahle, surety bonds to the. 
Commonwealth of Pennsylvania for the use of all parties interested, 
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guaranteeing the ability of employers whom you have exempted from 
taking out liability insurance under the Act, to carry out the pro
visions of the Act and pay such compensation as may be payable by 
them under the provisions of said Act. · 

This is, however, only au additional safeguard. and shoul.u not inte1·
fere with the express directions of the Act that if the employer ap
pear no longer able to pay compensation, the Bureau shall revoke its 
order granting exemption, in which case t)1e employer must insure or 
suffer the consequences prescriued in the Act. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

IN RE STRIKING OFF COMPENSATION JUDGMENT. 

Under the Act of Juue 2, 1915, l'. L. 7;~(:), knowu as t lic . \Vorkmen'R Compeusa
· tion Act, if the agreement as to compensation be dispron·d, .,,. after hearing, bn 
lli~allowell, a ce

0

rtificate to that effect may be filell with the l'rothonotar.v, and it 
shall be his duty to strike off. ~ucl1 judgment. H the! compensation is mollified, a 
certificate to that effect muy be filed, when the judgment will bu mo1lific1l in ncconl
ance with the certificate. It .is imvo1;tnut that the claim-pctitiou antl award be filed. 

Oflice oJ the Attorney <:l eueral, 
Harrh;lrnrg, Pa., June 30, HllG. 

Hon. Harry A. Mackey, Chairman, vVol"lrn1eu':-: Cumpemmtiou Boa1·1l , 
Harrisburg, Pa. 

Sir: I h.aYe your farnr of the :!1st iust. irnp1i1·i11g a:-: to the proper 
vrocedure under the vVorkmen's Compensation Ad of June ~, rnn-., 
( P. L. 736), where a successful claimant after his a ward by a Referee 
which either stands unappealed from or has subsequently been. sus
tained by the Board, desires to file a lien \Yi th the Prothonotary so m; 
tq preserve his priority. • 

Section 429 of the Workmen's Compensation Act provides, in pai·t, 

as follows: 

"Wherever, after an accident, any employe or his 
dependents shall have entered into a compensation agree
ment with his employer, or shall fi]e a claim-petition 
with the Board, he may file a eei·tified copy thereof 
with the prothonotmy of the eom t of eornmon pleas 
of a11y connty. The prothonotar~- shall enter the 
amount -stipulated in nn)· sneh agreement or clninH'•l in 
an~- sneh petition a:-: a jndgment against the employer. 
If the ag,ree:n;i.~nt be approYed by the Boanl, 01· corn-
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pensation awarded as claimed in the petition, the 
amount of compensation stipulated in tile agreement 
or claimed in the petition shall be a lieu, as of tile date 
when t he agreement or petition was filed with the pro
thonotary." 

lt is provided later on in said 8e<.:tion tha_t if the agreement be di~
a1Jproved, or after hearing, compensation shall be disallowed, a certi
fied copy ~f the disapproval of the agreement or disallowance of com
pensation, may be filed with the Prothonotary and it shall be his duty 
to strike off such judgment. 

It is further provided that if a different amount than the sum 
claimed be allo\Yed, or the agreement or award be subsequently modi
fied, a certified copy of such a " ·ard or modified award shall be filed 
" ·ith the Prothonotary, who shall" make such modification of the 
record as shall be appropriate. 

In all these cases, the iruportaut and necessar·y papers to be filed - / eonsist of tile daim-petit ion and t he award. 
lf tile clai1u-petitio11 is Hot tiled in the Protllouotary's office until 

;1 l'ter t he awarcJ of 11w Referee QI' the approval of the Roard, tile pro
cerlnre is uevertileless tile sawe. All that ueccl be done in such case 
ii,; to file in the office of the Pmtlluuulary a cert i lied copy of the claim
petition and a certifiell co py of the awanl of the Heferee, or of the 
action of your Board in t!te watte1·, as the case may be. 

If the action of your Boanl is no t self explanatory <1tHl 11<-'c~ds refor
e11ee to the award of the Referee to ma ke it complete, then there 
~110uld be filell a certified eopy of Loth the l~l'fl•1 ·l·P's a w:nd a ud the 
Board's action thereon. 

Very truly yours, 

FRANCIS SHU~K BROWN, 
Attorney Genercil. 

IN RE CORPORATIONS EMPLOYING THEIR ow~ S'.1.'0CKBOLDERS. 

The provisions of the fourte~uth sectiou of th·.~ Act of .June -2, 1913, P. L. 396, 
r1roviding for the safety of employees, etc ., applies to a business operated by a cor
poration whose employees are its own stockholders and are paid for their labor by 
dividends in lieu of wages. · 

1 Office of the Attorney General, 
Harrisburg, Pa., September 21, 19Hi. 

~Ir . Lew R.. Palrne1·, Cllief Inspector, Department of Labor and In
dustry, Harrisburg, Pa, 

Dear Sir: I am in reeeipi· of yo ur communication of recent date, re
qnei'iting nn opiuion ag to whether a corpor.atio:o where all the persons 
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working for if are ih; :-;tocklwlderH, is subject to the provision:-; of the 
14th Section of the Act of June 2rnl, l!n:~, (P. L. ::UGl, creati11g the 
Department of Labor awl Industry, de. 

Raid sectio11 of said Act provide:-;, in irn rt as follows: 
"All rooms, buildings . and placer,; in this Common

wealth where lalJor is employed, r,;hall lJe so coHstruct
ed, equipped and arranged, operated and conducted, in 
all respectR, as to provide rear,;onable and adequate pi·o
tection for the life, health, safety and morals of all per
sons employed therein," 

the section further empowering th·:.:' Industrial Board to make rules 
for carrying into effect and enforcing said provisions. 

As a general proposition the relation of employer and employe is 
not changed by reason of the employer being a corpo1·atio11 and the 
employe a stockholder therein. l\fany employer,; are stockholders of 
the corporations employing them. Xor would it change such relation 
if all the employes were stockhohlen; of snch corporation and the sole 
owners -of its stock; 'l'he "rooms, buildings and places'' where "labor 
ii; employed" in such cases would be within the scope of said 8ettio11 
of said At:.:t. 

Presumably, however, your question is intended to raise the further 
inquiry as to whether the Act applies in a case 'vltere all the laborers 
working for an incorporated company are stockholderr,; of tlw eo111 -
pany and are not paid wages directly or in the ordinary way Lrnt <le· 
pend for recompense for their services upon the gain or i11co111e which 
may accrue to or rise from the stock which they ·Own iu :-;nch cowµany. 

Such laborers ·would work for and be the employe8 of the corpora
tion, a distinct entity. As between them and the company, the ac
CiH:;t<.>roecl rel~tion of 111a8ter and servant would obtain in every i·e· 
Sjil:ld MVe tlte tuanner iil which they would be paid for their service:-;. 
The iuethod of paymei1t in such a ca:-;e would differ fr:om the ordin:uy 
method of payment in form rather than in substance. Labor of that 
kirnl is clearly labor ernµloyed. lt would be reuderecl to the corpora
tion; it would be subject to its direction and control and it woul<l not 
be gratuitous. ln lieu of receiving wages in the usual way, the 
laborer w,quld look for an equivalent compensation in an increased 
vield or enhanced value of his stock. The statutory provision in ques
:tion is applicable to "all the rooms, bHildings and places " " ¥.· 

where labor is employed" whatever may he the 1 ('rms or conditions or 

1J1a11ner of·its employment therein. 
The conclusion here reached is in hiirm011y with the principle foJ

,lowed in 1lfanderschicd Sons Company Petitioners vs. Oliver, 146 
Joiw 168. There the business "·as incorporated, the o"'ners of the 
stock being engaged in tbe services of the company. It was held that 
Jrnd~r the sta111tc tlwy np1;it ne liite<l as "emplo;rei;;," tllo Cqµrt Sf1,Yil1g,~ 

. ~5-fi-lf>lT , . . 
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"'rrue they wet·e the practical owners of the business. 
Ent they must be deemed either as principals o~· a~ ser
vants. Of their own volition, they were not prmctpals. 
'l'hev had chosen to incorporate, arnl they put forward 
the ·-corporation as the ptincipal, and thereby protected 
themselves from liability as such. 'l'h~y became em,; 
ployes of the corporation and drew salanes therefrom. 

'rhe end sought liy the foregoing section of said Act is to prntect 
the "life, health, safety and morals' ' of, persons employed at labor. 
There is no apparent reason why labor of the kind here under con
sideration should not enjoy the benefits of said statute which from 
its nature is to be given that liberal construction as will best advance 

its remedial purposes. 
I, therefore, advise you that in my opinion Section 14 of said Act of 

,Tune 2nd, Hl13, (P. L. 396), extends to all such cases as above stated. 

Very truly yours, 

EMERSON COLLINS, 
Deputy Attorney General. 

IN IU<J WORKMltJN'S CUMl'ltJNSATlO:N. 

A11 "'ntiloye was injnretl F ebruary 8 and was entitled to comvcnsatiou for 1liH
ability from February 22 to April :.!G. On June 1-! a compensation agreement was 
entered into under the terms of which he was to receive $69.30. On June 15, the 
cmplqye diecl. 

Held : 'l'he execution of a compensation agreement between the parties created 
the relation of Llebtor and creditor between them, and the personal representatives 
of the deceased arc entitled to receive the suid sum ::mrl to administer it in the same 
manner as other assets. 

j 
. Office of the Attorney General, 

Harrisburg, Pa., October 26, 1916'. 

Mr. Paul N. Furman, Chief of Bureau of Statistics and Information,, 
Department of Labor and Imlustry, Harrisburg, Pa. 

Ri1·: In answc1· to your corn11111nication of recent date, addressed to
t he Attorney General, inqufriug as to the disposition of compensation 
which wa~ agreed to be paid to one Joe Modina, of Ralphton, now de· 
ceased, l beg to advise as follows: 

It appcnn; from the full correspondence on the subject, which you 
have snbrnitte11, that Moclina, H!l employ(~ of the Quemahoning Coal 
Company, was injured on Fcb1·uary 8th, last. Owing to the fact that 
tb.e µccideut was not reported until Juue 7th, the State Workmen's 
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hum.ranee Fund did not enter into an agreement with Modina until 
June 14th, when it was agreed by the Fu-nd to pay Modina the sum of 
$69.30, compensation covering tbe period from February 22d to April 
26th, iiiclnsive, in full settlement. On the day following the execu
tion of the agreement, to-wit, on June 15th, Modina was killed by ac
cident. The amount of compensation not having been paid to Mutli11a 
in his lifetime, the question of its disposition now arises. 

'l'here is nothing in the Workmen's Compensation Act of 1!)15 \\'hich 
provides for the disposition of compensation under the circumstances 
in this case, so that the question must be disposed of according to the 
well recognized rules of law. 

When , on June 14, 1916, the State Workmen's Insurance Fnnd 
agreed with the deceased to pay him the sum of $69.30, as compensa
tion conceded to be due him under the Act, there was established. ue
tween the Fund and the deceased the relationship of debtor and Cl'edi
tor. The amount so due the decedent was collectibl.e by him for his 
own use and could have been disposed of by the decedent by will or 
testament in li~e manner as he could have disposed of any other per
sonal property. Under this view, the amount of the compensation is 
legally payable to the personal representatives of the deceased, to be 
administered with any other property of the decedent under the laws 
of the State. 

Th'ere -is nothing in the Escheat Act of 1915 which would warrant 
the conclusion that it was intended to include within the purview 
thereof any such moneys as a sum due, as in this instance, by the 
State Workmen's Insurance Fund. In any event, the question of 
escheat would not now be pertinent. 

~-~ 
Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 
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IN RE PRESENCE 0}j' MINORS IN BOWLING ALLEYS. 
Un<ll'r the Act of April 18, 1905, P. L. 212, it is unlawful for the liccuscd keeper 

uf a public bowling alley to .allow or permit a minor un<ler Pightecn years of age 
tu lw present in such place as a patron, freqneutcr, loiterer or in other similar 
111a111wr, but sai<l act <loes uut make the employment of a minor 1111dl'r Pighteen 
,1·ears uf age u11lawfnl in such vlacc~ The Act of May 13, 1015, 1'. L. 266, makPs 
ii· .uulawful tu emplu.v a minor UJHkr age. of sixteen years in a public bowling alley. 

Office of the Attorney General, 
Harrisburg, Pa., November 21, 1916. 

l\fr. Lew R. Palmer, Chief Inspector, Department of Labor and In· 
dustry, Harrisburg, Pa. 

Sir: I am in receipt of your communication of the 3rd inst., re
questing an opinion as to the provisions of the Act of April 18th, 1905, 
(P. L. 212), and the Act of May 13th, 1915, (P. L. 286), as the same 
may relate to .:he "employment of minors in bowling alleys." In 
reply thereto, I beg to advise you as follows: 

The said Act of 1905 makes it unlawful for auy 

"licensed keeper, proptietor, owner or superinteudent 
of auy public pool roo1ns, billim·d room, bowling ~alo01i 
or ten1Jin alley, in this Commonwealth, knowingly to 
allow 01~ permit any person under the age of eigllteen 
years to be vresent in snclI imblic pool rooms, billiard· 
r1>0m, bowling saloon or tenpin alley," 

and makes a violation of tlle .\.et a misdemeanor. 
Uuder the fifth section of the said Act of 1915, the cmploy111eut of 

a minor under sixteen years of ·age is forbidden, inter alia, "in a pub
lic bowling alley." 

'l'he meaning and the effect of this provision of the Act of 1915 
admit of no doubt. 

Both from its title and its text it is plain that the purpose of the 
said Act of 1905 was to prevent minors under the age of eighteen 
years from patronizing, frequenting or loitering in the several places 
designated in the Act, and that it was not intended thereby to regn
late the employment of minors in such places. I am of the opinion 
that the term "to be present in," as used in the Act, is to be construed 
as intended to mean present as a patron, frequenter, loiterer or other 
like way, and that it was not intended to operate to make it unlawful 
for such minor to be present in such place as an employe. 

Tt is fair to conclude that if it had been the intention to forbid the 
employment of minors in the places named in the act, such intent 
would have heen expressed in direct terms and not left to a mere in
ference from the nwking it unlawful «to allo1r or vennU" them "to be 
pre~ent" therei11. 'J'he scope of an it.ct s}louM be ~ielq within the limitii 
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of its manifest purpose and not by construction ext@ded to include 
something else. A statutory intent to abridge the right to labor can 
not be presumed; it iiiust be couched in express terms or arise from 
necessary implication. Statutes which take away, change or diminish 
a common law right should be strictly construed. 

Endlich on the Interpretatfon of Statutes, 121. 

The Legislature in enacting the above-quoted provision of said Act 
of 1!)15 i:-; presnmed to have been familiar 'vith any then existing law 
covering the snhject of the employment of minors in public howling 
nlleys, and it rnnst therefore have been the legislative intel'pretation 
or the said Act of 1!)05 that it did not prevent the employment of 
minol's nnder eighteen years of age in i-mch bowling alleys, for if it 
rlid, the enactment of the said provision of Hll 5 wonld not only have 
been HSeless but misleading. 

1.'he mischief sought to be remedied hy these acts was not the same. 
- There is nothing in the pm·lier inconsistent with the later one, and 

hence the former is not repealed hy the latter. The foregoing pro
vi~;ions of said acts are not in conflict and both remain in full force, 
each to effectuate its own distinct and plainly intended object. 

Yon are accordingly advised that in pursuance of the said Act of 
. l!H5, it is unlawful for a minor under sixteen years of age to be em
ployed in a public bowling alley, and that in pursuance of said Act 
of 1905 it is unlawful for the licensed keeper of a public bowling alley 
to allow or permit a minor nnder eighteen years of age to be present 
in such place as a patron, frequenter, loiterer or in other like way or 
;nanner, but that the said Act of 1!.105 did not make the employment 
of a minor under eighteen years of age unlawful in such place. 

lt may be noted that while the Act of Hl15 specifically charges the 
-Commissioner of Labor and Industry with the duty of enforcing it, 
he is not so charged by the Act of 1905. 

Very truly yours, 

EMERSON COLLINS, 
Deputy Attorney General. 
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OVERTIUE E~.i:PLOYMENT OF FEMALES DtJRiNG HOLIDAY SEASON. 

1. Under the provisions of the Act of Jilly 25, 1913, P. L. 1024, as amended by 
Act of June 1, 1D15, P. L. 710, the three days on which a female _may be employed 
two hours ornrtime during a week in which a holiday occurs, are not confined to 
the calendar week in which the holiday comes but may be any three da ys of the 
"seven consecutive days' · within which such holiday falls. 

2. Such overtime employment must not, however, operate so as to cause such 
employe to work more than fifty-four hours within any seven consecutive days. 

3. F emales under the age of twenty-one years . may be employed after nine 
o'clock in the evening during three days in a week in which a holiday is observed, 
1no1•i<!Pcl that the maximum hours of employment do not exceed fifty-four in suc·h 
week. 

Office of the Att9rney General, 
Harrisburg, Pa., December 12, 1916. 

Hon. 'William Lauder, Secretary of the Industrial Board, Depart 
meut of Labor and lndustr·y, Harrisburg, Pa. 

Sir: Your communication of the 7th inst. was duly receivecl, 
wherein an opinion was requested in reference to overtime employ
ment permitted to female employes in an establishment in holiday 
weeks, together with a copy of the Minutes of the Industrial Board i11 
reference to said subject. 

As I understand, the legal questions involved in the inquiry of the 
Industrial Board and upon which it asks to be advised are as follows: 

l. Whether, in pursuance of the Female Labor Law of 1913, the 
overtime employment of females allowed in the week in which a legal 
holiday occurs may lawfully be performed, in an establishment ob
serving such holiday, in the calendar week preceding the calendar 
week in which the holiday falls, provided the three days on which said 
overtime work is done are all within seven days of such holiday. 

The specific case, it appears, occasioning this inquiry arises in refer
ence to_ .Ghristmas which in this year, 1916, occurs on Monday, the 
Jirst 'vorking day of the calendar week. Certain establishments de
sire to ha,·e their female employes work overtime in the calendar week 
wececling the one in which Christmas comes, such overtime work to 
begin on or after December l!)th anrl so within seven days of Christ
mas Day. 1t is manifest that in certain kinds of business, snch as the 
l'etail mercantile, the day1; on which the1·e would be the ehief need of 
ovettime work are prior to Christmas as the stress of wo1·k in snch 
ei;;tabl i8hments precedes and not follows that holiday. 

Section 3 of the Act of July 25th, 1913, (P. L. 1024) , as nmended hv 
the Act of .J11nc 1st, Hl15, (P. J.J. 710), and known as the " Femal~ 
I1abor Lnw,'' provides, inter alia, as follows: 



No.~. 

"No female shall be employed 01· permitted to work iu, 
or in connection with, any establishment for more than 
six days in any one week or more than fifty-four hours 
in any one week, or more than ten hours in any one day: 
Provided, That during weeks in which a legal holiday oc
curs and is observed by an establishment, any female 
may be employed by such establishment during three 
clays of such week for a longer period of time than is 
allowed by this act; but uo female shall be permitted 
to wotk more than two hours overtime {hiring any one of 
such three da:ys, nor mote than the maximum hours 

•. ;.1 pe1· week specified in this act." 
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Jt will he seen that the determination of t he question under con
sideration turns upon the construction of the term "week" as used in 
the Act. Inasmnch as the said Act furnishes its own definition of 
that term, such definition must govern in the constrnction of the Act, 
as it is a well settled rule that the Legislature may prescribe, the · 
meaning of any term as used in a statute. 

JJJncll'ich 011, Intervretation of Statutes, 365. 

Section ~ ·- of said Act of 1913 provides, inter alia, as follows: 

"1'he t erm 'week/ when used in this act shall mean any 
seven consecutive days." · 

This legislative definition of "we'ek" must accordingly be read in to 
that term wherever it is found in the Act. The term "week" as 
therein ·used is consequently to be understood as meaning "any seven 
cqnsecutive days," and not necessarily s·even days coincident with the 
seven days of the calendar week. This statutory week, as defined by 
the Act, may possibly extend into and be part of two calendar weeks. 
If this meaning of week be kept steadily in mind in construing the 
foregoing provision relating to 9vertime work, the conclusi~n will be 
readily reached that the days on which such overtime work may be 
done are not confined or limited to the calendar week in which a holi
day occurs, but may be any three of the "seven consecutive <1ays" 
within which the holiday in question falls. 

It may be presumed, moreover, that if it had been the legislative in
tention to limit the overtime work permitted in a week in which a 
holiday occurs to the actual calendar week in which the holiday 

I 

comes, such intent would have been expressed in plain terms. 'l'hat 
a ~' week" is defined as it is in the Act clearly points to the inference 
that the more flexible rule as here interpreted was intended. This 
conclusion is not at variance with the spirit of the Act or the purpose 
_of the said provision relating to overtime work. 
·' I , therefore, conclude that, in pursuance of the above quoted pro

: cvision of Section 3 of said ~ct, the three days on which a female em-
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ploye, in an establishment, may be employed overtime for two hours 
a day, during a week in which a holiday occm s and is observed by 
such estabfo;hment. are not confined or limited to the calendar week 
in 'vhich sueh holiday falls, but may be any three <lays that are within 
seven da~-;; of the holida.Y in qnestion. Hence, in the particular case 
upon which this inquiry is hasP<l, the overtime work for the Christ
mas holiday in the year ]!)] Ii, may begin Oil Decem l>PI" rnth in any 
establishment that observes that holiday. 

•) It will be noted, howevp1·, that while the sai<l .\et allows the 
ordinar~- maximum of ten holns pt>1· flay to be ine1·pased to the extent 
of two hours per day for tlnee days in a holiday 'reeh:, it expressly 
forbids that the maximnm of fifty-four hours of work per week may be 
inen•ase1l as a conseq11enel' of ~melt oyertime employment. 'rlu~ holi
day on~rtiuw ean not enlarge the weekly maximn111 nnmher of hours 
of lawfnl ernplo.nnent. Th<' inhibition in relation thereto, as set out 

· in the final danse of the ;ihm·e quoted provision of Reetion 8, is plain 
H1Hl positivP aml rea<ls as follows: 

"Ent no fem:ile shall be permittP1l to "·ork more than 
two hmu·s ovPrtime 1luring any 011e of such three days, 
nor 11111rr' tli1111 tlll' 11111.ri111n111 h()11rs /)('I' 1n·1·k S/J('l"ift('d in 
this ad.,, 

It follows from this provision that in the practical application of 
the provision pennitting ornrtime work in weeks in which holidays 
occnr, it becomes pe1·tinent to inquire arnl (letermine what ,!lI'e "the 
maximum hours per week specified in this aet," since the overtime 
work ean not lawfully i·esnlt in any increase of sueh permitted mnxi
rnnrn of "·epk ly hours of labor. 

'!'he vol'iion of Section :_\ of the A.et abm·e qnote1l fixes the weekl~' 
111axirn111u numbei- of honi-s of work by forbidding the employment of 
any fe111al1~ in ai1y establishment for :.-nwrc tl/(/11 fi._fty-fo11r llo11rs in 

a11.1; 011n Wl'd.:.'-' lt has been hereinheforc pointed ont that the ":ord 
""·1·<;>k," :is defilwrl hy the A.et, means "any seven col.1secutive tlays:'' 
Applying this definition to the wor<l ""·pl'l,:" in the clansc just quoted, 
which limits to fift.'\' -foui- thl' bonr·s of wort~ "in any one "·eek," lead8 
to tlw C'onclnsiou that no female may be lawfully employe<l in any 
estal>lishment rno1·c than fifty-four hours i11 011.'I .~1·1•1 · 11 ro118ee11fiP<' 

ila.y.~. \Vhen we read, as we must, the l<:>ghdn1 in~ clefinHion of "week" 
into the provision relating- to <ffertinw w01·k, we nrnst likewise a<lopt 
and apvly th<:> same <l<:>finit.ion of that tem1 in the ('Onstrnction of the 
foregoi11g p1·orision which 1·1·striets the hom·s of wo1·k pe1·mitt<:><l in 
any om· " 'Pt'k. " ' ithin tlw li111its of 1111y spn•n co11see11th-e days, the 
honrs of en1ploy111\'11t must not l'X<"<'P<l tiHy-l'onr. No <lidsion of days 
or time can lawfnlly overriflP or nullify that statutory limitation. To 
l10lrl other\l'is<' wnnld nwkP it possible for a female within the limits 
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of sorni consecutive seven days to work more than fifty-four hours, 
which would be contrary not only to the express language lmt to the 

. spirit and purpose of the Act. ' 

Hence, in the particular case under consideration, while it would 
be lawful, as above stated, for any establishment which ob8erve8 
Christmas to have its female employes work overtime two hours per 
day for three days in the calendar week prece(ling Christmas, 011 01· 
after December Ulth, it would be unlawful , under saitl Aet, if the 
hours of employmeut by reason of such overtime wo1·k m· otherwise 
would exceed fifty-four in any seven co11scc,t1tivc day.~, that being a 
"week" as defiued by the Act. For example-if froJU December 19th 
to December 23rd, inclusive, snch female employe worked fifty-fo1ir 
hours that would exhaust lier JH"l"Juissible limit fo1· auy seven consec11-
tive days within which the days from Deceml1l'l" l Hth to December 
23rd fall, and cousequently in such case she co nld not lawfully work 
on either Decembe1· 18th 01· ~±th, for if she did lwt· honrs of employ
ment would exceed fifty-four in a "week," vir,-a11.11 s1Tcn consecutive 
days. 

3. The question m: to whether the in·ovisi011 allowing overtime 
work~ in weeks iu which holidays occur, permits a female· employe 
under twenty-one years of age to work after niue o'clock P. 1\1., has 
been previously ruled by this Department. In an opinion under date 
of December 18, 19rn, Deputy Attorney General Hargest advised the 
Commissioner of Labor and Industry that the sni1l law-

"permits females U]](ler the age of twenty-one yea1·s to 
be employed after nine o'clock in the evening during the 
three days in a week in which a legal holiday is ob
served, provided the maximum hours of employment do 
not exceed fifty-four in such week." 

Report and Official Opinions of the Attorney General, 1913-1914, 
page 248. 

In accordance with the foregoing, I am, therefore, of the opinion, 
and so advise you, that iu pursuance of the provisions of Section 3 of 
the said Act the three d:iys on which a frmale e1uploye may be em
]Jloye<l two houl's overtime tlm·ing a week iu whi<"it a holiday occu1·s 
and is observed IJy au t>stablishment emp loyi11 g her, are not eonfinerl 
to the calendar week iu which the holitl:iy eo11ws, lmt mny he any 
three days of the "seven eousec11ti\'l' tlays" witlii11 ll'liid1 suelt holiday 
falls, but that such overtime employment shall not opernte to cause 
any such employe to work iuore than fifty-four hours within any 
seven consecutive days. Consequently, in effect, although the three 
days of overtime employment may come in the calendar week preced ' 
ing the oue in which a holiday occurs, if they he within seven days of 
such holiday, yet the total hours of employment throughout the entire 
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calendar week in which the o\-ertime work in such case is performed, 
can not la wfully exceed fifty-four. As above stated, the question re
lating to females umler twe11ty-011e years of age working this over
time after nine o'dock P. l\l . has been previously decided by this De
partment. 

Very tn1ly yours, 

FRANCIS SHUNK BROWN, 
A_ ttorney General. 
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OPINIONS TO THE COMMISSIONER OF FISHERIES. 

IN RE SUMMARY CONVICTIONS. 

In summary proceedings where the defendant is convicted and prior to having 
served his sentence the sentence is reversed, or the defendant discharged on habeas 
corpus, he may be rearrested and retried where, . 

1. the Justice or other trial officer had no jurisdiction, 
2. the information was not sufficient to sustain a COQViction, or 
3. such reversal or d.ischarge was occasioned by improper procedure such as 

an insufficient record or transcript, etc. 

Office of the Attorney General, 
Harrisburg, Pa., December 14, 1915. 

Hon. N. R. Buller, Commissioner of Fisheries, Harrisburg, Pa. 

Sir: This Department is in receipt of your inquiry of November 29, 
1915. In this you state that certain defendants in Wayne County 
were arrested on an Information drawn under the Act of May 5, 1909, 
(P. L. 408; after a summary hearing they were found guilty and sen
tencecI Thereafter, on habeas corpus proceedings, they were released 
in that the prosecution should have been instituted under the Act of 
May 22, 1889, (P. L. 1). Jn other words-the facts, if fully developed 
at the hearing, were not sufficient to sustaiI1 a conviction under the 
Act, with the violation of which the defendants were charged. 

You ask if after a judgment in a summary proceeding a defendant 
is discharged on appeal or by writ of habeas corpus, whether he may 
again be arrested and summarily tried upon 'the same facts. 

Where, in a summary proceeding, a defendant is cq:p.victed anrl 
thereafter the conviction is reversed, the matter presented involves 
either-first, the jurisdiction; .second, the procedure; or third, the 
substance of- the prosecution. 

The doctrine of former jeopardy is offon improperly applied to such 
actions. Former jeopardy is only applicable to felonies, and in this 
state is .strictly applied only to crimes the punishment of which is 
capital. By analogy, however, the Qoµrts uni~ormly extend the gen
era I principles of former jeopardy to all criminal and penal actions 
nn~1er which the ·defendant might be sentenced to imprisonment, if 
convicted. There are no well . marked rules for applying the doctrine 
so aclopted. In. order, therefore, to properly inform, yon it is necessary 
to . cite cases under which the plea of fprmer acqµittal o,r co.nviction 
has Qeen held, , to be inapplicable. 

Summary convictions are principally distinguished from the ordi
nary criminal action in that the former are triable by a ,Justice of 

•(897) 
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the Peace or other proper official on an information made by the 
prosecutor, while the latter are triable before a Court and Jury of 
twelve upon an ,Indictment found by a Grand ,Jury. 

While there is a marked paucity of decisions or other authority on 
the effect of former acquittal or conviction in summary proceedings, 
yet the decisions bearing on such a plea in the trial of misdemeanors 
may be readily applied to summary convictions by likening the in
dictment in the former to the information in the latter. 

As stated in 12 Cyc. 218: 

"The accused is estopped to plead a prior conviction 
where his conviction has been reversed for error on 
an appeal or writ of enor brought by himself, although 
he has served a part of his term of imprisonment." 

This rule was followed in the case of Pennsylvania vs. Huffnwn, Ad
dison 140. In this case the defendant was charged in the Indictment 
with having forged. a receipt, for the use of "Hugh Brison." On the 
trial of the case the receipt offered in evidence showed the man's 
name to be "Hugh Prison." The Defendant was convicted of forging 
the name of "Hugh Prison," but on motion the judgment was arrested. 
Thereafter a new Indictment was returned, in which the name was 
properly spelled. The Defendant pled former conviction. The Court 
in over-ruling the plea stat~d: 

"On the merits, Huffman has been convicted of a forg
ery, though not of the forgery stated in the indictment 
on which he was tried. On the former indictment and 
verdict, no judgment could be given, because the ver
dict did not find the offense laid in the indictment ; 
and because that indictment · for forging the note stated 
in it, could be no bar to another indictment, for forging 
the note given in evidence. The error is apparent on 
the record. And to say now, that this is an indictment 
for the same offense would be, in fact, saying, that we . 
ought to have given judgment on the former indictment." 

This case is referred to in Sadler on Criminal Procedure in Penn
sylvania, page 336, in which the rule is stated: 

"The former conviction must have been upon an in
dictment sufficient to sustain the judgment." 

In the case of Commonwealth vs. Zepp, 3 Clark, 255, a defendant 
was tried on an Indictment charging him with violation, in 1840, of 
an Act which was not passed until 184-2, and Defendant was acquit
ted. Thereafter a new indictment was retul'ned giving the correct · 
date of the offense as 1845. The Defendant's plea of former acquittal 
was over-ruled for the reason that the first Indictment was not suffi
cient to have sustained a conviction. 
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In the case of Commonwealt.h vs. Allen, 24 Pa. O. 0. Rept. 65, it 
was held that where a defendant is discharged on an insufficient in
dictment the law has not had its end, and that he may again be in
dicted and tried. 

Again in the case of Commonwealth vs. Eag'les, et al., 7 W. N. 0. 
324, it was held: 

"To support the plea of autrefois acquit, in an in
dictment for larce'ny, the defendant must show affirma
tively that in the forme1· tl'ial his liberty was in legal 
jeopard. If it appear that the Court had no jurisdic
tion; or that there was clear error, which would neces
sarily have i·equired a reversal of the sentence on a 
writ of error; or that an Act of Assembly under which 
the defendant was tried was clearly and palpably un
constitutional, the plea of former trial anti acquital is 
not maintainable in bar of a second indictment in the 
Quarter Sessions for the same offense." 

In considering the last excerpt, however, it must be borne in mind 
that any error which would justify a re-trial after acquittal, must be 
more than an error of procedure. If the justice hall jurisdiction and 
the information was directed to the proper act of Assembly and suf
ficient to sustain a conviction, re-arrest and trial after acquittal 
would be only justified by the clearest error or fraud and collusion 
in the prosecution. 

In the case which you presen.t, I would advise that the defendants 
may be re-arrested under an information charging them with the 
violation of the proper act. It would be well if you would call to 
the attention of this Department the particulars in each case in 
which a re-arrest and re-trial is thought necessary, but for your 
general guidance in this matter would advise that in summary pro
ceedings where th,e defendant is convicted and prior to having served 
his sentence the sentence is reversed, or the defendant discharged on 
habeas corpus, he may be re-arrested and re-tried, where 

l. The justice or other trial officer had no jurisdiction. 
2. Th~ information was not sufficient to sustain a conviction. 
3. Such reversal or discharge was occasioned by improper pro

cedure sU:ch as an insufficient £ecord or transcript, etc. 
The first and second reasons are also sufficient to justify a re-arrest 

and re-trial of the defendant even where the defendant on the hear
ing was acquitted. 

Where an information is sufficient, and the procedure otherwise 
correct the record or transcript may in most instances be amended ,,, 
as to formal defects. 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 
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IN RE CLOSING OF CERTAIN STREAMS BY THE COMMISSIONER OF 
FISHERIES. 

Under the provisions of section 30, of the Act of May l, l.909, P. L. 353, the 
Commissioner of Fisheries, after having forbidden fishing in any stream for a time, 
may re-open such stream a.t his discretion. 

The questions to be submitted to persons petitioning the Commissioner for the 
<'losing of any stream as provided by section 23 of said act should be prepared by 
tlw Commissioner. 

Office of the Attorney General, 
Harrisburg, Pa., March 15, 1916. 

Honorable Nathan R. Buller, Commissioner of Fisheries, Harris
burg, Pa. 

Sir: This Department is in receipt of your communication of re
cent date asking to be advised relative to the construction and effect 
vf Section 20 of the act of May 1st, 1909, P. L. 353, regulating the 
catching and sale, and the encouragement of the propagation of fish, 
and providing for the protection of the waters of the Common
wealth from improper, wasteful and destructive fishing, etc. 

Section 20 of the act provides: 

"'l'hat the Commissione1· of .F'isheries is authorized to 
:-:et aside, at his 1liscrctio11, snch small streams as he 
may judge lwst as mirsei-y streams, in which fishing 
shall be prohibited at a 11 times in the year; said streams 
to be posted by the -Departme1rt of Fisheries, at the 
outlet by a conspicuons notice, and also at intervals 
of three hundred yards: Provicled, That before such 
st1·eams shall be so designated and :-:et aside, the owner 
or owners slta ll fin;t give their consent in writing. If 
afhe1· any Shearn hnN been HPt asi1le, lllHlPr the provi
SlOnll of this section, :111y pel:-:on fishing therein, shall, 
on conviction thereof aR provided iu :-:ection twenty-seven 
of this net, he :-:11bjP<'t to a penal1y of twenty dollars." 

You will note by the proviso contained in this section that before 
the Commissioner of :F'isheries may designate and set a~ide streams 
as nursery streams in which lishing shall be prohibited, "the owner 
or owners shall first give their consent in writing." 

You also a:-:k whether any stream so set aside as a nnrsery stream 
may ngain b'e opene1l to the pnblic for fishing, or whether it will be 
dosed permanently. 

'l'here is nothing in the act making any specification as to the time 
f'o1· wltich :-:udt 111n:-:p1·y :-:tJ·p:1111s :-:honla he <'lo:-:Pcl fo1· fi:-:hing, and yon 
:11·(· i1'1vi:-:Pd tlint inn:-:11111eh n:-: tlu~ or-igina1 setting aside of 1mch nurs
(~1·.v strenrn i:-: at 1l1e 1li:-:<·1·pj ion of the Commissioner of Fisheries a rea
Honable c011:-:tr1H'tio11 of the :wt would Jead to the conclusion that the 
Commissioner of Fisheries could, at his discretion, open snch stream 
again for fishing after the objects for which it had been closed were 
accomplished. 
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Your other inquiry refers to Section 23 of the same act, which pro
vides: 

"That whenever at least two hundred citizens, in any 
county, shall, in writing, certify to the Commissioner 
of Fisheries that any stream or watet·s in the said county 
is nearly depleted of fish, and has been restocked, and 
asking that it or they be closed to fishing for a period, 
the said commissioner shall forward to said petitioners 
and others a blank form, setting forth questio_ns re
garding the condition of said stream or waters, which 
forms must be filled out and returned to the Depart
ment of Fisheries; and if the answers on said forms are 
of such a character as to convince the CommiSsioner of 
Fisheries that the petition f+hould be granted, he is 
hereby authorized to prohibit all fishing in such streams 
or waters for a period of three years from the time of 
restockiug: Provided, The said Commissioner of Fish
eries shall first give public notice of such closing by 
posting such streams or waters with notices of such 
prohibition, and the period thereof, and publishing the 
.same in two newspapers, published in the county where 
such stream or waters are located, for a period of three 
consecutive weeks, one time in each week. Any person 
catching and killing or fishiI1g for any fish from aiw 
~tream or waters closed under the provisions of this 
section, shall, on conviction thereof as provided in sec
tion twenty-seven of this act, be subject to a penalty 
of twenty dollars." 

The requirements provided by this section should be followed 
strictly, and as they are not at all ambiguous or uncertain there 
should be no difficult.y in so doing. So far as the preparation of a set 
of questions is concerned "regarding the condition of said stream or 
waters" as this is a matter that is somewhat technical and depends_ 
peculiarly upon a knowledge of the subject matter of streams and 
waters with reference to fishing therein these questions should be 
such as in the judgment of the Commissioner of Fisheries would be 
best calculated to develop the information with reference to which 
your Department might ultimately take action. Accordingly such 
questions should be prepared by the Department of Fisheries and not 
by the Department of the Attorney General. 

Very truly yours, 

JOSEPH L. KUN, 
_ Deputy Attorney General. 

26-6~1917 
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OPINIONS TO THE DEPARTMENT OF MINES. 

ANTHRACI'l'E COAL MIN]i]S; 

Article 12, Rule 20, of the Anthracite Coal Mine Act of June 2, 1801, P. L. 17G, 
prodding for "constant attend ance" of the engineer of the hoisting machi1wry, tloes 
not reqtiirc the maintenance of an engineer in constant charge of the. hoisting ma
<'11inery when the regular work at the mine is suspended, th e few <! mployees then 
bci1~ g afforded a safe and convenient means by the traveling-way. 

' Office of the Attorney General. 
Harrisb1ng, Pa., Apl'il 12, 1915. 

Hon. James E. Roderick, Chief of Department of Mines, Harrisburg, 
Pa. 

Sir: I am in receipt of your communication of March 29, 1915, in 
which you request an official interpretation of Rule 20, Article 12 of 
the act of June 2, 1891. 

The said rule is found on page 197 of the Acts of 1891, and reads 
• as follows: 

"An engineer who has cllarge of the hoisting machin
ery by which persons are lowered or hoisted iu a mine, 
shall lie in constant attendance for that purpose during 
the whole time any person or persons are below g1·oun<l, 
and he shall not allow any person or persons, exce1Jt 
such as may be deputed by the owner, operator or 
superintendent, to handle or med,dle with the engine 
under his charge or any part of its machinery." 

The facts which form the basis of your inquiry I understand to be 
as follows: 

The Lehigh Coal and Navigation Company owns and operates No. 
2 Shaft, at Nesquehoning, Carbon County, Pennsylvania. When in 
operation the said shaft employs about five hundred men, a majority 
of whom are hoisted and lowered in the mine by the hoisting machin
ery. On account of depression in business work in this shaft was . 
suspended for four days, and during this suspension the only men 
who entered the mine were the foreman, seven assistant foremen and 
four loader bosses, whose duties were to inspect the workings and 
make emergency repairs. They entered the mine and returned· by a 

-traveling way having a lawful pitch and length as prescribed by 
Rule 17 of said act (P. L. 197). During this temporary suspension 
of work the hoisting machinery was not in operation. The company 
had established a rule that during such suspension of work the en
gineer in charge of said machinery should not report for duty. 

( 405) 
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'l'hc engineers in charge of the hoisting machinery construe Rule 
20 so as to require the company to employ an engineer whenever and 
so long as persons are employed in the mine. On the other band, the 
company claims that during a suspension of work the hoisting ma
chinery is not necessary to lower or hoist men, and to hoist coal, and 
that the few persons required to visit the mine during such tempo
rary suspension can safely use the traveling way. 

'l'he company does not use the hoisting machinery for lowering and 
hoisting employes except before work begins in the morning, at the 
noon hour, and at the end of the day's work. During working hours 
the teaveling way is the usual means of ingress and egress, the 
hoisting machinery being employed in hoisting coal to the sarface. 

I cannot construe the said Rule 20 literally so as to require the 
company to maintain an engineer in constant charge of the hoisting 
machinery when the regnlar mine labor is suspended. It would be un
reasonable to require an engineer to remain in charge of the hoist
fog inachinery, through the entire working day, during a suspension 
of labor, and when no coal is being hoisted to the surface. 

The few officials and employes, whos.e presence is required in the 
mine during a temporary suspension of labor in order to inspect the 
workings and to make necessary repairs, can and should use the 
traveling way, which is in daily use during working hours for the in
gress and egresi;; of employes. This way affords a safe and convenient 
entrance to and exit from the ntine. 

I therefore construe the words "engineer who has charge of the 
hoisting machinery" to mean the engineer who, during the regular 
hours of labor and while the mine is in regular operation, has been 
plared in charge of the hoisting machinery, and by the terms of the 
said rule be is required not only to be in constant attendance, but he 
should not allow any person, except such as are deputed by the 
owner or operator, to handle or meddle with the engine or machinery 
in his charge. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

/ 
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IN RE STA'l'E PENSIONS. 
A Miue Inspector is not such an employe as contemplated by the Act of .June 13, 

1015, P. L. 973, providh1g for the retirement of State cmploycs, under certain 
conditions, with half pay, and that act docs not apply in that a Mine Inspcct_or is a 
State officer electeu for a definite term. 

Office of the Attorney General, 
Harrisburg, Pa., June 13, 1916. 

Hon. James E. Roderick, Chief Department of Mines, Harrisburg, 
Pa. 

Sir: This Department is in receip,t of your communication of May 
31st, 1916, in which you asked whether a Mine Inspector in the An
thracite Coal region is such an employe as contemplated by the act 
o~ June 13, 1915, P. L. 973, providing for the retirement of State em
ployes, under certain conditions, with half pay. 

The act referred to provides for the retirement of State employes 
on half pay, 

"except State employes whose retirement has been or 
shall be otherwise provided for." 

As this Act is the first one providing for the pensioning of State 
cmployes, this provision must refer to such acts as limit the dura
tion or tenure of a position by a State em,ploye. Therefore, it would 
apply only to those occupying subordinate positions whose term of 

-employment would be indefinite or during good behavior. 
In the case of People vs. Oity of Buffalo, 11 N. Y. Suppl. 314, the 

following definition was used: 

"Among lexicographers the definition given by Profes
sor Whitney iri the Century Dictionary of the word 'em
ploye seems to me to be the most lucid and compre
hensive. It is as follows: 'One who works for a salary 
or wages, applied to any one working, but usually only 
to clerks, workman, laborers, etc., and but rarely to 
the higher officers of a corporation or government, or to 
domestic servants.' 

As used in Laws 1890, c. 388, requiring municipal cor
porations to pay weekly every employe engaged in its 
business, it does not include a clerk in the mayor's of
fice, the secretary and treasurer of the park commission, 
a member of the fire department, a school teacher, and 
a patrolman on the police force." 

See lVords and Phrases, Vol. 3, page 2375. 

Another definition which is applicable to the present case is that 
used in State Ex Rel. Kane v. Johnson, 275 S. W. 399j 123 Mo. 4$. 

"An officer is distinguished from the employe in the 
greater importance, dignity, and independence of h~s 
position; in being required to take an official oath, and 

_ _I?e1~h~s to _$ive _Jm _o:lji,cji:i-1 j)on_d. _; in . ~-~e _ ljabpi}Y ,.to ·:.~"' 
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called to account as a public officer for misfeasance 
or nonfeasance in office, usually, though not necessarily, 
iu the tenure of his position." 

Ganged by these two definitions, we find that a State Mine Inspec-
tor in the Anthracite region has been expressly decided to be a State 
officer. 

See Larnb's Nornination Petition, 251Pa.102, affirming the opinion 
of Judge Koch, as reported in 11 Schityllcile 306. 

The office of a State Mine Inspector is elective; the incumbent is 
required to take an oath as to the manner of performance of his 
duties and holds office for a limited period of time. His retirement 
is specifically provided for by law and upon re-election he holds 
office urnler a new term and not as a continuance of the former one. 

Attomey Gene1·al Carson, in an opinion under date of February 13, 
1903, given to an Anthracite Coal Mine Inspector; and reported in 
DZ Dist. Re11 .. "]'£(), state<l: 

"The vacttllC'J' that will occur through the expiration 
of yolll' terrn rn ust be filled by election as presnibed 
by the Aet of June 8, lflOl, P. L. 535. A candidate mnst 
qualify i11 the manner prescribed by the Act. The fact 
that you we1 e qnalified as a candidate for your present 
term does not dispense with the necessity of qualifying 
in like numn·er for a: new election." 

I have, therefore, to advise you that the act of June 14, 1915, does 
not apply to State officers elected or appointed for a definite term, 
and, the1·efore, cannot apply to an Anthracite Coal Mine Inspector. 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 

IN RE USE OF HARVEY AU'.rOMA'.rIC SAFETY GATES IN COAL MINES. 

It iN lawful to BNP Harvey Automatic Safety Gates in coal mines in this State, 
although they are operated from the engin(• room instc:Hl of from the lamlings, 
provi•k•l tl1<•y ure upt11·ovP<l 1>.v th" inspectors and othcnvisc meet the requirements 
"f th" ;\ct of .Ju11,. ~l . 1!111, T'. L. 756. 

Office of the Attorney General, 
Harrisburg, Pa., August 10, 1916. 

:\fr .. Ja111e:-; E. Hrnle1·ick, Chief of Department of Mines, Harrisburg, 
Pa. 

Hil': 'J'h i:-; l >Ppai-tment is in 1·eceipt of your communication of 
the 9th i~st., requesting an opinion as to whether or not the Harvey 
Automatic Safety Gates can be legally used in the coal mines of this 
State. 
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You advise that the Harvey Gate is practical and very satisfactory 
and has been approved by twenty-seven of the thirty bituminous iii' 
spectors and is favorably looked upon by the other three inspectors in 
that region, but that the latter have not consented to its use because 
it is not operated precisely in the way referrefl to in the act of June 
9, 1911, P. L. 756. 

Paragraph 3, Section 1, Article VIII of the act provides: 

"All shafts shall be provide(l with safety gates con
trolled by the cage at tl1e 1·op and interme(liate larnlings, 
said gates to be apprnved hy the inspeeto1·." 

You further advise that the ·operation of the Harvey Gate is con
trolled from the engine room and was patented after the act of 1911 
was passed, to-wit: in the year 1913. 

It is perfectly obvious that the object of the act of Assembly is to 
protect human life, or, as stated in the title of the act-

"To provide for the health and safety of persons em
ployed in and about the bituminous coal mines of Penn
sylvania, etc." 

'fhe reference iri the portion of the act above quoted to the control 
of safety gates "by tlie cage at the top and intermediate landings," 
must be regarded merely as descriptive of. appliances and apparatus 
then known to be safe and efficient. It is irr no sense a mandatory 
provision. To hold otherwise would put a handicap and bar on im: 
provement. ' 

You are advised that under the act of Assembly, safety gates are 
subject to the approval of the inspectors and that they may lawfully 
app~·ove the Harvey Automatic Safety Gate, notwithstanding it is 
controlled from the engine room instead of by the cage at the top arid 
intermediate landings, if the gate otherwise fully meets the require
ments of the act of assembly 'and the rules and regulations of your 
Department. 

Vei::y truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 
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TES'r!NG OF SCALES IX CO~L MIXES. 
t"uder the .\ct of .June 1, 1883, P. L. 5:.:!. the check-weighman has authority to 

t• ·s t thL• scales when he thinks the,- should be to>stecl. provide1l he does not interfere 
with the working of the mine. 

Office of the Attorney General, 
Harrisburg, Pa., August 24, 1916. 

Honorable James E. Roderick, Chief of Department of Mines, Harris
burg, Pa. 

Sir: This Department is in receipt of your favor of the 7th inst, 
requesting to be advised as to whether the check-weighman provided 
for under the act of June 1, 1883, P. L. 52, has the authority to test 
the scales when he thinks they should be tested, provided he does not 
interfere with the working of the mine. 

The act of June 1, 1883, P. L. 52, entitled: 

··An act to protect miners in the hitnminons coal 
regions of this Commonwealth." 

provides in Section 3, inter alia, as follows: 

"That at eYery bituminous coal mine in this Com
monwealth, where coal is mined by weight or measure, 
the miners or a majorit:r of those present at a meeting 
called for that purpose, shall ha,-e the right to emplo:Y 
a competent person as check-weighman. or check-meas
urer as the case may require, who shall be permitted at 
all times to be present at the weighing or measurement 
of coal, also haYe power to weigh or measure the same, 
and during the regular working hours to haYe the priYi
lege to balance and examine the scales, or measure the 
cars: Provided, That all such balancing and exami
nation of scales shall only be done in such way, and 
in such time, as in no way to interfere with the regu
lar working of the mines. And he shall not be con
sidered a trespasser during working hours while at
tending to the interests of his employers. And in no 
manner shall he be inter~ered with or intimidated by 
an~- person, agent, owner 6r miner." 

This section expressly gives the check-weighman authority, during 
regular working hours, to balance and examine the scales, provided 
it is done in a way and in such time as not to interfere with the 
regular working t)f the mines. The purpose of this clause evidently 
is to test the scales to see if they weigh correctly. That this is the 
intention is seen from the latter part of the section: 

"\Yhen differences arise between the check-weighman 
or check-measurer and the agent or owners of the mine 
as to the uniformity, capacity or correctness of scale~ 
or cars used, the same shall be referred to the mine in
spector of the district where the mine is located, whose 
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duty it shall be to regulate the same at once; and iii 
the event of said scales or cars proving to be corrt:ct, 
then the party or parties applying for the testing 
thereof to bear all costs and expenses thereof; but if 
not correct then the owner or owners of said mine to 
pay the costs and charges of making said examination.': 
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UBder these provisions the check-weighman has the authority to 
test the scales when he thinks they should be tested, provided he 
does not interfere with the working of the mine. If the agent or 
the owner of the mine is not satisfied of the correctness of the check
weighman's test, or if the check-weighman and the agent or owner of 
the mine cannot agree as to the correctness of the scales, the matter 
shall then be referred to the mine inspector of the district whose 
duty it shall be to decide the matter and, in the event of the scales 
proving correct, the party applying for the test by the mine inspector 
is required to bear the costs and expenses thereof; if not correct, the 
owner of the mine shall pay the costs and charges of making the ex
amination. 

You are, therefore, advised that the check-weighman, under the act 
of June 1, 1883, has the authority to test the scales when he thinks 
they should be tested, provided he does not interfere with the work
ing of the mine. 

Very truly yours, 

WILLIAM H. KELLER, 
First Deputy Attorney General. 

COAL MINE BLASTING. 

Under the proviso in paragraph 1, section 9, article 4, of the Act of June 9, 1911, 
P. L . 756, the "common practi\!e" of blasting coal from the solid, which is allowed, 
must have been a practice prevailing at the time of the pnssage of the act, gencrnl, 
nniform and common to all the mines of any given district. 

Paragraph 2, section 14, article 4, of the act, providing thnt certain bla sti ng shall 
be done when nll wol"ltmen arc out of the minC', extcmds to all bituminous <'on l min es 
in which snch blnsting is done. 

Office of the Attorney Genral, 
Harrisburg, Pa., August 29, 1916. 

Hon. ,James E. Rode~ick, Chief of Department of Mines, Harrisburg, 

Pa. 

· Sir: There was duly received your communication of the 18th ult., 
to the Attorney General, requesting al)., opinion upon the following 

questions: 
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(1) What wonld constitute "common practice" under the proviso 
in the first paragraph, 9th Section, Article IV, of the act of the 9th 
day of June, A. D. 1911, P. L. 756, relating to bituminous coal mines 

" in Pennsylvania, and which said proviso reads as follows: 

"Provided however, That in districts in which it has 
Leen the co~1mon practice to blast coal from the solid, . 
Naid practice or method may be continued, notwithstand
ing anything to the contrary herein contained." 

Jn reply thereto, I advise you that in my-opinion a "common prac
tice," within the meaning of the act, must have been a practice pre
vailing at the time of the passage qf the act, general, uniform and 
eommon, to all the mines of any given district. It must have con
Ntituterl the common and ordinary usage of such district. It could 
not be presumed from isolated instances. 

"Common" is defined as frequent, usual, customary, habitual. 

State v. O'Conner, 49 Me. 594-96. 

Cited in "Word,<; and Phrases, Judicially Defined," Vol. 2, 
page 1310. 

In the sense in which here used, "Practice" is defined by the Cen
tury Dictionary as : "Frequent or customary performance; habit; 
nsage ; custom." 

In the case under consideration it would not be sufficient to consti
tute a "common pi·actice" of blasting from the solid, if that had been 
the method of merely one mine of the district, however long con
tinued, or if merely the usage <?f some of the mines. To come within 
the permission of the act the practice in que~tion must have been the 
common method or usage of the district. In short, the term "com
mon practice," as used in the act, must be understood as intended to 
mean literally and precisely what it says. It is so apt in itself to 
express the legislative intention as to render a definition of it un
necessary. 

This said proviso must be given a strict construction. It excepts 
certain cases from the general provision of the act. It is a settled 
rnle in the interpretation of statutes that a proviso taking cases out 
nf the gennal enaetment must be given a strict construction anrl only 
snch cases are to be held as coming within such proviso as are 
plainly and clearly within it. 

Folmer's Appeal, 87 Pa. 133. 

Whether the practice of blasting from the solid in any particular 
instance wouJd measure up to the test of amounting to the "commo~ 
practice" of the district would depend upon the facts. 

(~I Does the i".ceond paragraph in Section 14, Article TV, of said 
Act, which reads as follows: · 
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"In all mines in which coal is blasted from the solid, 
all holes shall be fired when all the workmen al'e out 
of the mine, except the shot-firers and other µei:sons 
delegated Ly the mine foreman to safeguard property," 
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apply to all bituminous coal mines in which coal is blasted from the 

solid or only to sueh tliereof in which ex11losive gas is genernted '! 
A careful reading of the entire Section 14, leads to the conclusion 

· that the provision of the above quoted second paragraph of said See
tion is not limited in its scope to those mines in which explosive gas 
is generated, but extends to aH bituminous coal mines in ·which coal 
is blasted from the solid. The fact that the firs t pa:riagraph of saicl 
section expressly applies to mines or portions of mines in which ex
plosive gas is generated, is insufficient to raise a necessary impli
cation that the second paragraph tl-lereof is fo be narrowed in its 
application to mines or portions of mines in which such gas is 
generated. If it had been the legislative intent thus to narrow the 
extent of this second paragriaph, it ma:y be presumed such intent 
would have been voiced in express tel'ms ,and not left to inference. 
We must take the enactment as we find it, anll not read something 
into it which is not tliere. 

To hold tliat this section contains provisions dealiug exclm;ivel:y 
with mines generating· explosive gases and also provisions extending 
tu otlier mines, would not render the sec1ion peculiar in tliis re
sµect. The 9111 section, for example, embraces certain provisions re
lating solely to mines in whieh g;as is generated, and al>io othen; ap
plicable to mines without regard to whether gas is generated in th em 
01· not. Moreover, it may be noted that the first paragraph of 81:1·-

. tion 1/1 is not itself limited in all its provisions 1 o mines or portions 
of miues in which gas is generated. The provision thereof requiring 
"miners who a:re permitted by this Act to fire their own shots, to 
visit and examine the places where s11;ots have been :fired," etc., ex
tends to mines other than those in which gas is generated. 

'l'he Act is 1o be interpreted in the light and in the furtheranee of 
its purposes. One of i'hese is to safeguard the miner against the 
recognized hazards of blasting from the solid. A literal rather than 
a restricted meaning of this second paragraph of Sectjon 14 would 
1he more fully tend to. serve that purpose, .and it would be unf';afe 
1.o depart from its plain import. To imply a limitation upon it 
might defeat, in some cases, the purpbse of-the Act. 

We yield the letter to save the spirit of a statute, but wher~ the 
lei ter accords w·i1th the spirit we may safely hold strictly to such 
letter. 

It hal'l Pl'len held in the iqterpretation of Statutes that: 

f'We have no right to narrow the construction so as to 
give tile word~ fl. less comprehensive operation than tll1 \y 
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clearly impol't upon their face. * * * * It is dangerous 
to .give sco1Je for making a construction against the ex
press words where it is not certain that the meaning 
of the lawmakers is not opposed to them." 

'l 'hc J:ci111er fforl'OW Co. -i;s. l~osenberger, J,O L. I. 382. 

"We think it is ahvays unsafe to depa1·t from the 
plain and literal meaning of the words contained in 
legislatfre enactments out of deference to some suppos
ed in' tent or ahsence of intent, which would prevent the 
application of the words actually used to a given sub
ject." 

City of Pittsburgh vs. KalchtCtler, 114 Pa. 547. 

I am, 1herefore, of the opinion, and so advise you, that the pro
vision of the second paragraph of Section 14, Article IV of s.aid Act, 
is not limited to bituminous coal mines or portions thereof in which 
explosive gas is generated, but extends to all bituminous milles in 
"·!Jid1 coal is blasted from the solid. 

Very tL uly yours, 

EMERSON COLLINS, 
Dep·uty Atl!orney General. 

l.\" RE CER'J'IFICA'l'ES OF EXAMINA'l'ION OF MINE INSPEC'l'UUS. 

'l'lic certificate giveu by the Boan] of Examiners to candidates for Mine Insvcctor 
evidencing· their qualifications should be filed with the County Commissioners to the 
proper district. 

Office of the Attorney General, 
Harrisburg, Pa., October 12, 1916. 

Hon. ,James E. R9derick, Chief of the Department of Mines, Harris
burg, Pa. 

8ir: Your favor of the 4th inst. is at hand. You ask to be advised 
whether candidates for the office of Mine Inspector in the Anthracite 
Coal Region shall file certificates issued by the Mine Jnspectors 
Examining Board with the County Commissioners or with the ~ecre
tai·y of the Commonwealth, and you state that the Commissione1s of 
Northumberland County have refm;ed to accept for filing the certi
ficate of qualifica 1ion of Mine Inspector B. I. Evans, claiming that it 
should be filed with the Secretary of the Commonwealth, inasmuch 
as. tl.Je Mine Inspector is a State officer. ' 

'fhere is no difficulty about this question. The Act of June 8, 
1901, P. L. 535, provides in Article II, for the examination, by ~ 
Board of Examiners, of candidates for the office of Inspector, and 
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fmther provides that such Board of Examinets shall giV'e to eaeb 
candidate a certificate showing ihat he has passed a sue~ssful 
cxan'.lination. 

Section 7 of that Article provides for the election of Mine In
:;pcctors and Section 8 provides: 

_"Candidates for the office of mine inspector shall file 
with the county c01nrnissioners a certificate from the 
mine examining board, as above set forth, before their 
n~mes shall be allowed to go upon the ballot as pro
vided by the county commissioners for the general elec
tion; a":d the name of no person shall be placed upon 
the official ballot except such as has filed the certificate 
as herein required; and no persons shall be qualified to 
act as such mine inspector unless such certificate has. 
been previously filed with the county commissioners of 
bis county." · 

'L'he Act of June 1, 1915, P. L. 648, amending Section 7 of the 
Act of May 3, 1909, which in turn amended the Act of June 8, 1901, 
above referred to, also provides that when a new dh~trict is erected 
the Judge or Judges, in whom is vesled the power of appointing a 
Board of Examiners for that district, shall appoint a qualified per·
son as inspector, but that 

"Said appointee shall be one of the persons who shall 
have filed with the commissioners of that county, in the 
judge or judges of whose court is vested the appointing: 
power for that district, a certificate from t-he Board of' 
Examiners of said district showing that he has passed a 
successful examination before the said Board, and is 
qualified for the position of Inspector." 

'l'he plain fotter of this statute requires ihe certificates given by 
Board of Mine Examiners to be filed with the Commissioners of the 
proper county. 'l'he mere fact that a Mine Inspector is a State 
officer is no justification fot setting aside the plain letter• of the law. 
The law must be followed. If it is necessary to file an additional 
certificate with the Secretary of the Commonwealth for the purpose of 
certifying the name of ~n inspector upon the official ballot, that may 
be· done, but the certificate which the statute requires to be :filed 
with the County Commissioners must be filed there. 

I, therefore, advise you that 1he Commissioners of Northumber
land County should not refuse to accept and :file rthe certificate of 
qualification of Mine Inspector B. I. Evans, if he belongs in that 
district. 
I . 

Very truly yours, 

WILLIA~! M. HARGES'!', 
Depuiy Attorney Geneml. 
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COLLIERY. 
The Chief of the ll<"partment of Mi1w:s i:; advise•! a~ lo wl ... ll1 l' L" Hwdl'lo11 Colliery 

No. 1 of the L ehigh Vallc.v Con l ( 1ompa11y could 1"g-all.Y closu ~lope ~o. 8, ~!" I nut 

l1oi:st or lowt'r miuer:s tlterciu. 

Office of the Altun1e,y Geueral, 
1-:lunisLmg, l'a ... ~ overnLer 1, Hllli. 

Hou. Jarnes E. Uo(leril'k, Chief uf the IJevart1ue11l of Miue:-;, Hairis

lrnrg, Pa. 

Sir; Some time ago ~·ou asked the opinion of this Department 
"Whether the Hazleton Colliery ~o. 1, of the Lehigh \'alley Coal 
Company, could legally close Slope No. 8, and not hoist or lower 

l.nhJJ.ers therein. 
l~pon receivt of your i·equest, a hearing wa s fixed for October 

'.:!5, 1916, at eleven o'dod:, at tl1 is Devartment. which was attended 
by the ·su11erintende11t uf thal Cullie1·y, hy Hoger J. Dever, Esq., and 
''L'.bornas Kennedy, President of that l>i:-;t l'il't of the United Mine 

W urkers of Amel'iea . 
. \:-; l uuue1·slaud lite fol"is, I hey al'e as l'iillo\\·i-:: 
Tl1e Kh;lH' Nu. S, i·uns frolll Ill e stnface lo ·Jhl' til·st level uf 1.he 

111i11e. Stuve Nu. 1 runs frt:111 tlte s111·fa("e pusl iltP fin;t le1·e l to utl.ter 
lower levels, unu these two slopes ai·e a.Lunt 7;; reel apa1 I. A nurn
Lier uf miners are required h> 1rni-:s 8lu11e No. 1-i 1·0 reach ~luJJe r\o. 1, 
going to :111cl from their wol'I-:. U U1J1Je<1t·i-: rro11t y utn· Ja:-;t pri11tec.l 
revurt. that :-:ixty persous ai ·e e111plo.1·ed i11i-:icll' nl' ~love No. ~. aud 
one huml1 ecl autl · twelve pe1·soi1s a1·e elllployccl iui-:icle of Slope r\o. l. 

Huie 17 of Al'ticle J:! 11f the .\ct ·or .J1111e :!, J:-;!IJ, l' L. 171i, Ul71 

provides: 

''Not moi-e than ten persons shall Le huistetl or low
ered at any time in any shaft or sloµe, an<l whenever 
:any five versons shall arrive at the bottom of any shaft 
Qt' slope in which t hey are i·egularly hoisted or lowered, 
they shall be furnished with an empty car 01· cage ancl be 
hoisted, except, bowPve1" in mines wltei·e there is a 
traveling way having an average pikh of fifteen de
grees, or less and not more than 1000 feet in length." 

I understand this mine cl11e's not have a "traveling wa.y, hadug 
an aveni.ge pil'th of 15 degvees 01" lt'SS." There is 110 other vrovision 
of t he law bearing direclly upou the questiuu ai-: 1o ll'hetlw1· or not 
Jhe person ~ sl10uld be hoisted ai Ibis s'ope, 

The Act provides tliat if "11r·1"~'J'Jl8 ore ·rer111f111ly fl1 , isfl'd 11r low1T1:d" 

:ii 1liis slope,. they shall IH· fmnislwil ~1-ith :in ernpl .1· <"Hr aucl ltoii-:le<l 
11·l1 u1e1·e1· fi\'e pf.'rsons anive at the bottcnn of lite s lope. 

Tl1e flllc>t-:lion therefore a1·i:-;c-i-: a!' to 11·hetl1(•t· or n ot persons have 
]1!'('!) ~·H·g·11l::i1 · l)' l1oi"fr'cl Cll' ]O\Y('I C(l' 1 at ~11 ~ pc• No, ~. 'l'his is a qnei-:
fjpn of fad fo1· yon , ;is Chief of the Department of Miiie"1, to lle

termiqe, We ll11ve notliinl:' from wliicb. we collld flncl tJ:m fact .irnq 

:11 Ill 

Ill 1111 
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it is not the provinee of this Department to settle such questions of 
faet. If this slope has been continuously used for a certain periofl 
of t.ime in the ordinary course of the business of this colliery for the 
purpose of hoisting or lowering miners, it would come within the 
provinee of the J.a.w as a slope "in which persons are regularly hoisted 
and lowered." 

If, howeve.r, persons are only hoisted and lowered spasmodically 
at irregular intervals, or because there is some obstacle to their being 
hoisted or lowered elsewhere for the time being; then it would not be 
considered a slope "'in which persons are regularly hoisted or low
ered." 

You are therefore advised that it is your duty to determine 
whether persons have been regularly hoisted and lowered at this 
slope and if they have been, then the J,ehigh Valley Coal Company 
would have no right to discontinue the hoisting and lowering of 
miners who work at the slope. 

If, on the other hau<l, slope No. 8 is not a slope at which miners 
have been regularly hoisted or lowered, the company are under no 
legal obligation to hoist and lower them. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

BOUltS O:E1 LABOR FOR HOISTING ENGINEERS IN MINES. 
Under the Act of April 29, 1911, a hoisting engineer whose duty it is from time 

to time to hoist men and boys out of the mines, and also from time to time to hoist 
coal from mines may lawfully be employed for a ptoriod of eight hours only out 
of each day, eve~ though such engineer be engaged on certain days exclusively in 

the hoistin!f of (!Oal. 

Office of the Attorney General, 
Barrisburg, Pa., November 14, 1916. 

Hon. James E. Roderick, Chief of the Department of Mines, Harris-

. ·burg, Pa. . 
·Sir: Your favor of recent date asking io be .advised c~ncer~nng 

the hours of labor of an engineer at an anthracite coal mme, is at 

-hand. I f 
No precise question seems !o be stated by you. but as.sume rom 

1-. •tt l that vou want to be advised particularly as the papers sur,.rm1 ec • . 
to whether the .law is vio1ated by requiring an engineer to work for a 
lPlHfflV pt:ldQcl tJ11rn ~lgM )1mir!il in aµy oµe day if, durip.g tli.flt period, 
li~ · r;ioeJ; not low~v we» ~rn4 lW1!i1 lll13P Mf~t meH ~µ4 lwr~ !l.H~ f;Pfll 

from the PllHe, 
if-6-l9lT 
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The Act of Assembly of April 29, 19111 provides, in part, as 
follows: 

"That on and after the passage of this Act no person 
engaged as hoisting engineer at or about the anthracite 
coal mines of this Commonwealth, part of whose duties 
it is to lower men and boys ,into, and hoisting them and 
coal from, the said mines, shall be engaged for a)onger 
period than eight hours each day of twenty-fqur hours." 

This Act of Assembly must be construed to carry out the legisla
tive intention. It is not difficult to arrive at that intention. The 
language "part of whose duties it is to lower men and boys into, and 
hoist Jh em and coal from, the said mines" does not refer to _ the pre
ci!'-e duty which is performed during any period of eight hours. 

'l'hi s language applies to Jhe duty or work which the engineer is 
c111plo:1;e(l to perform. The purpose of this Act of Assembly is· to 
p1·o(l'('I tl1e lives of tl1e mi11e1s and lhe property of the rni11es. H 
\\'u11l1l du violence to the intcuJion oJ the la\v to suy·tl1at n11 engineer 
who wa:,; engagell i11 a pal'ticular d;iy iu hoi:,;ting eoal ouly, might 
wu1·k for fift:ecu hunrs; lmt if he were engaged 1l1e next 1lay i11 lowcr
i11g men aml lJoyl', arnl also hoisting them nrnl coal , he eonhl tlJeu 
only work eight hours. 'l'he fiH1·c11 l.10ms serviec on the ptevious day 
might entirely unfit him to perform the eig.b t hours service i11 a wn~· 

to protect the persons and the pru11erty which he was required to 
lower or lioist. If his employment is to 11 oist men nnd boys i11to, and 
to l1ui:-;t 111 en nn<l boys and also conl ont of, the mines, it makes no 
diffe1·e1t(·e whether he ·only lowei·s nnll l1oists men and hoy~ one day 
or on ly hoisfs coal another day. . 

In either event, ihe statute provides that a hoisting engiueer so 
employed shall not he engaged for a longer period than eight hours 
nut of eaeh clay of twenty-four hours. 

On the other hand, if an engineer is em.ployed to hoist eoal onl;> 
and hi s work consists in hoisting coal only, and he does not hoist or 
lower men or boys, the statute .is not violated if he remains at work 
longer tlinn eight hours. 

I therefore advise you that a hoist ing engineer whose duty it is 
from time to time to J.o•wer men and boys into mines, and to hoist 
men and boys out of the mine8, and aJso from time to time to hoist' 
coal from the mines, can only lie engaged for a period of eight hours 
nut of each day, even though in auy particular day of eight hours ser
Yice he may not be required both to lower men and boys

1 
and to hoist 

men and boys and also coal. 

Very truly yours, 

WILLIAM 1\:1. HARGES'!', 
Deputy At)torney Gerwral. 
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PENALTIES. 

S11ccial game deputies who arc informers in prosecutions nre not c11title<l to one
half the penalties recovered for violations of the fish laws. 

Office of the Attomey General, 
Harrisburg, Pa., June 8, 1915. 

Dr. Joseph Kalbfus, Sec'y., Boaid of Game Commissioners, Harris
burg, Pa. 

My Dear Doctor: Your letter of the 7th inst., addressed to the 
Attorney General, has beet1 referred to rne for reply_ 

You inqnire whether, unde1.· ihe provi s ions of the Act of April 21, 
Hll5, (No. 77) your speci;1l deputies will be entitled to one-half 
of the penalties l'ecovered for infraction of the l<'ish Laws. 

The Act of May 29, 1901, P. L. 302, Section 36, provided that one
half Of every fine. recovered for violation of the provisions of the 
Act should be paid to the informer, and the other half to the County 
'l'reasurer to be transmitted to the Fish Commissioners. 'l'his Act, 
however, was rnpealed by the Act of May 1st, 1909, P. L. 353, which 
provides in Section 27 that "!he whole of said fines shall be paid 
over forthwith to the treasurer of the county, etc.," to be tt·ansmitted 
to the "Commissioner of Fisheries for the benefit of the Common
wealth." 

'l'he Act of April 21, 1915, neither reJates to, nor does it effect, 
the dispositi on of fines, hut simply makes it the' duty of the officers 
of Forestry, Fi.sh and Game Departments to enfo'r·ce the laws of all 
these Depar1men1R as therei1.! P'rovided. 

You are aclvi se<l, therefore, _that yonr special deputies will not be 
entitled to a division of such penalti('s as they may recover for the 
viola-tions of i he Fish J,a:ws. 

You are further advised that so far· as the pay of constables for 
services Tendered in enforcing the Fish Laws is concerned, the Act of 
March 22, 18fl9~ r. L. 17, makes constables ex-officio fire, game anrl 

. fish wardens, and provicles ill Section 4, of the Act, for the payment 
to them o.f a fee of ten rlollats npon the arrest and prosecution of' 
any. offender to eonviction. 

Very truly .vours, 

: 421) 

JOSEPH I,. KUN, 
Devuty Attorney General. 
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GAME LAWS. 
1.'lw Game Commissiou is advised to notify Sheriffs who release unlawfully pris

oners who have violated the game laws, that they will be proceeded against by 
the Game Commission for the recovery of such portion of the fine . imposed on the 
11risoncr as may be due at the time of the illegal discharge. 

Office of the Attorney General, 
Harrisburg, Pa., June 30, 1915. 

Dr. Joseph Kalbfus, Secretary of the Game Commission, Har·ris
burg, Pa. 

Sir: Answering your inquiry of the 28th, as to the right of 
County Commissioners to direct the discharge of a prisoner sen
tenced in default of fine imposed for violati(m of game laws. 

While the particular Act to which you refer is that of May 1, 
1909, P. L. 325, as amended by the Act of May 9, 1913, P. L. 193, yet 
the fads are applicable to a summary conviction by an alderman 
or justice of the peace under any of ·the game laws of this . State. 

Under these Acts which provide for a fine, and fa default of pay
ment of this fine for a sentence of imprisonment for a day for each 
dollar of fine imposed, and in which an alderman or justice of the 
peace has original jurisdiction, a commitment cannot be interfered 
with or the prisoner discharged, except upon an order of the Court of 
Quarter Sessions obtained after a reversal of the conviction, or by an 
order of the Court of Common Pleas under the Insolvent Debtors 
Acts for the discharge of the prisoner ,after he has served au im
prisonment of at least th1ee months where the fine exceeds fifteen 
dollars. 

See Johnson's P et'ition, 2 D'is. Rep. 700. 

Commissioners have, in times past, assumed to exercise the au
thority of ordering the discharge of prisoners committed for non
payment of fine or costl':l. 'J'he absolute want of any such authority is 
clearly set forth in the case of Crawford County vs. Barr, 92 Pa. 359, 
n s sta I ed l>y Justice 'l'runkey in this case: 

"County Commissioners have no power to discharge a 
prisoner or to remit fines, forfeitures and costs. If 
Comts have sanctioned their acts in paying costs out 
of County funds, where a party was committed solely 
in default of payment of costs, that does not authorize 
their interference when th.ere has been a conviction and 
sentence for a criminal offense." 

See also 8chwa1n/1le vs. The Sheriff, 22 Pa. 18. 

'.l'he a<:tion Ly the sheriff in releasing a prisoner sentenced for 
default of payment of fine, such release being· made only on the order 
of the Cou11ty Commissioners, is not so much the fault of the as-
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sumption of authority by the Commissioners as tbe derelidiun of 
the sheriff in permitting the release of the prisoner without proper 
warrant of law. 

As stated in Kuhn vs. North, 10 S. & R. 399. 

"The sheriff acts in all cases at his peril, and is 
answerable for any mistakes. Infinite inconvenience 
would arise if it were not so." --

The acti-On of the sheriff in releasing any prisoner without an 
. order of the Court and before the prisoner has served a day for each 
dollar of fine imposed renders the sheriff and securities on his 
recognizance liable for the amount of the fine. 

See Walberton et al vs. "Commonwealth, 7 S. & R. BIB. 

In instances which have heretofore occurred where the sheriff has 
illegally released prisoners committed for non-payment of fine im
posed under the various game laws of this State, you should direct 
such ·sheriffs to rearrest the prisoners so released. As stated in 
FJchwamble 1Ji8. The Sh,eriff above cited: 

"The person convicted having been discharged from 
prison by the deputy sheriff by the direction of the 
County Commissioners without payment of fine was 
lawfully retaken by the sheriff." 

We, therefore, advise you to notify the various sheriffs that in 
event of illeg.al discharge of prisoners by them, they may be pro
ceeded againstby your Commission for the recovery of such portion of 
any fine as may be due at the time of the illegal discharge. 

Respectfully yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 

GAME LAWS. 
Under the Act of April 21, 1915, No. 77, it is the duty of the officer of the State 

who observes a violation of the game, fish or forestry laws to report the fact to the 
proper Commission so that prosecutions may be brought to enforce the same. 

Office of the Attorney Genernl, 
Harrisburg, Pa., July 16, 1915. 

Dr. Joseph _Kalbfus, Secretary of the Game Commission, HnrriR
burg, Pa. 

Sir: Answering your inquiry as to the duty of your Commission 
under the ,act of April 21, 1915, No. 77), I beg to advise you as 
follows: 
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'l'Lc ad provides that 

"It shall be the duty of each forester and forest ranger 
in this Commonwealth to enforce all the laws relating to 
forestry, fish and game; it shall be the duty . of every 
game protector, deputy game protector and special 
dep!ltY game protector commissioned in this Common
wealth to enforce all the laws relating to fish, game and 
forestry; it shall be the duty of every fish warden or 
deputy fish warden commissioned in this Commonwealth 
to enforce all the laws relating to game, fish and 
forestry, under the direction of that department or com
mission into whose care the interests of these several sub
jects have been entrusted." 

The act further provides fuat all proseculions for violations of 
laws relating to forestry, fish and game, shall be brought under the 
direction of the proper department into whose special care the in
terests of 1hese several subjects have been entrusted. 

It was not contemplated that the individuality of the s1weral 
commissions should be in any way affected, and the subordinates 
under the Commission are still under the management, direction and 
control of the respective commissioners. 

'l'he purpose of the act is to make it the duty of the officials of 
each commission therein named, in case they observe the infraction of 
any laws relating to the subjects over which the other commissioners 
have jurisdiction, to forthwith act to enforce the laws relating there
to, and inasmuch as the act specifically provides ·that prosecutions 
shall be under the direction of the proper department, it is mani
festly the duty of such official to advise through his own commis
sioner the proper department having jurisdiction of the subject 
matter. In other words, while it is still primarily the duty of the 
officials of each department to enforce the laws relating to such 
depm tment, the act makes it the duty of such officials who inciden
t ally, in the course of the performance of their preseribed duties, 
observe any infraction of laws relating to the other departments, 
to enforce the same. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 
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DOGS FOR HUNTING. 

While i~ is unlawful for an unnaturalized foreign-born resident to own a dog, the 
Game Com\nission is advised to use discretion in the enforcement of the act, and not 
to molest those who have dogs which are harmless to game .-

. Office of the Attorney General, 
Harrisburg, Pa., August 17, 1915. 

Dr. Joseph Kalbfus, Secretary of the Game Commission, Harrisburg, 
Pa. -

Sir: We are in receipt of your inquiry of August 11, 1915, as to 
whether in a prosecution under the Act of June 1st, 1915, it is neces
sary to prove that the defendant had or intended to use the dog for 
hunting game. 

The Act of June 1st, 1915, (P. L. 644), is similar in purpose and 
phraseology to the Act of May 8, 190!), (P. L. 466), making it unlaw
ful for an unnaturalized foreign born resident to own or possess shot 
guns or rifles. The present Act makes it unlawful for any un
naturalized foreign born resident "to hunt for or capture or kill, any 
wild bird or animal, etc." and in the next clause provides "and to 
that end, it shall be unlawful for any unnaturalized foreign born resi
dent within this Commonwealth to either own or be possessed of a 
dog of any kind." From this phraseology the impression could 
readily be obtained that the ownership or possession of a dog would 
only be unlawful where it was used to the end of hunting for wild 
birds or animals. Such construction, however, would be incompatible 
with the reasonable interpretation of Sections 3 and 4 of the Act: 
The correct interpretation of this Act, however, can be had from the 
Act of 1909, cited above, which in its first sentence is identical with 
the present act, except that the former refers to "a shot gun or rifle 
of any make," and the latter refers to "a dog of any kind." 

In the case of Commonwealth vs. Maloof, 49 Superior Court_. .581, 
the Court held that it was a violation of the act of May 8, 1909, for 
an unnaturalized foreign born resident to own or possess a shot gun 
or rifle, even though it was used only in a shooting gallery of which 
he was the proprietor. 

'fo quote the OtJinion of the Court, in part: 

"The principal contention is that, because the riflt=;s 
in question were used as an incident to the business of 
conducting a shooting gallery, and it not appearing that 
they were kept for any other purpose, the defendant is 
not within the meaning of the provisions of the act of 
1909, and for these reasons the court below arrested 
the judgment against the defendant. 
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' 
To arrive at this conelusion we must tali:e out ma-

terial words of the act of 1909, as it specifically de- " 
clares, 'It shall be unlawful for any unnaturalized for
eign-born resident within this Commonwealth to either 
own or be possessed of a shot gun or rifle of any make." 

Again, 
"Inasmuch as the words of the act clearly include this 

defendant; and the business in .which they were used 
at the time not "being exempted, and the guns being of 
the kind defined in the act and were in his personal 
possession and control, must determine our disposition 
of the judgment." 

We would, therefore, advise that t)le use, or intended use, of a dog 
owned or possessed by an unnaturalized foreign born resident is not 
materia! in a conviction under the Act of 1915. The only question of 
fact upon which a Justice of the Peace has to decide is whether the de
fendant is the owner or possessor of the.dog. 

This Act was directed to that class of residents of this Common
wealth who are, to a greater or less extent, unfamiliar with our lan
guage, our customs and laws. To allow them to possess the instru
mentalities for the destruction of game or other wild life would be 
merely encouraging them, at least permissibly, in the more serious in
fracHon of the game laws of the State. For that reason the act was 
drawn to prohibit the possession by such persons of hunting or such 
other dogs as were liable to injure or destroy game or other wild life. 

Such an act must necessarily be broadly drawn, in order to permit 
the correction of the evil sought to be remedied. Acts, so drawn, fre
quently by their phraseology cover facts which were never intend_ed 
to be covered by them. This act was not intended to authorize a con
stable or other officer to go into a foreigner's home and take a lap 
dog or a child's puppy and arrest the owner of the house. The utmost 
good sense, as well as fairness and honesty, are essential in the en
forcement of this act. Game wardens and other officers of this State 
should be cautioned that this act must not be used as a means of op
pression or senseless prosecution, but that it should be enforced in all 
cases where it is really intended to apply, and in those only, and not 
for the purpose of mulcting fines and costs from foreigners. 

Very truly yours, 

HORACE W. DA VIS, 
Di:pnty Attorney Gcnem1.. 
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DOGS. 

The Act of June 1, 1915, prohibiting the ownership or possession of dogs by un
naturalized ~oriegners applies to any dog in the State owned or possessed by such 
foreigner. 

SUPPLEMENTAL OPINION. 

Office of the Attorney General, 
Harrisburg, Pa., August 25, 1915. 

Dr. Joseph Kalbfus, Secretary of the Game Commission, Harrisburg, 
Pa. 

Sir: Supplementing my Opinion to you, under elate of August 17, 
1915, in reference to the scope of the ,Act of June 1, 1915, prohibiting 
the ownership or possession of clogs by unnaturalized foreign born -
residents, beg to state that that portion of Opinion contained on the 
last page and suggesting the course to be pursued in the enforcement 
of the Act, was advisory only. It had nothing to do with- the con-
struction of the scope of tlJ_e Act. .-

Stripped of all suggestion and explanation, I wish you to under
stand that the Act of June 1, 1915, applies to any dog in this State, 
which is owned, possessed, or under the control, of any unnaturalized 
foreign born resident of this State. The age of the dog, the purpose 
for which it is kept, used or intended, or the possibility of injury to 
game from such dog, is immaterial. 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 

DOG LICENSES. 

An Act of Assembly which had been repealed is not revived by a later Act of 
Assembly which extended its provisions to Crawford County. There is no valid . ancl 
existing special act for the taxing of dogs in Crawford County. · 

Office of the Attorney General, 
Harrisburg, Pa., September 29, 1915. 

Dr. Joseph Kalbfus, Sec'eetary of the Game Commission, Harrisburg, 

Pa. 

Sir: We have your favor of September 10, 1915, stating that the 
Commissioners of Crawford County refused to supply tags for dog 
license as provided under the general dog license acts of this State, 
on the grounds that this subject was covered by a special Act of As
sembly, pertaining to Crawford County. 
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You asked whether a general act of Assembly repeals a special Act 
without advertisement. This question cannot be generally answered 
as there are certain subjects upon which special Acts are repealed by 
general statutes witl10ut advertisement, but generally such cannot be 
done. 

However, in the present case the correctness of the position as
sumed by the Commissioners of Crawford County turns on another 
element, viz, whether prior to the passage of the Act of May 26, 1893, 
there was really any special Act covering the licensing of dogs in 
Crawford County. The status of the Acts pertaining to the licensing 
of dogs in Crawford County are substantially as follows: 

On May 20, 1857, an Act was approved "for the protection of sheep 
and taxing of dogs in the county of Blair," (1857-P. L. 603). 

On May 31, 1859, an Act was approved "to repeal an Act for the 
protection of sheep and taxing of dogs in the county of Blair." 

In the body of this latter Act reference is made to the Act of May 
20, l857, '?tnd the Act of 1859 concludes "be and the same is hereby re
pealed." (1859-P. L. 192). 

On February 27, 1861, an Act was approved "to extend the pro
visions of an Act for the protection of sheep and taxing of dogs in 
the county of Blair to the County of Crawford." 

After reciting the Act and the date of its passage to wit, May 20, 
1857, the body of the Act of 1861 concludes "be and the same is hereby 
extended to the County of Crawford." 

We, therefore, have the proposition of an Act attempting to amend 
an Act previously repealed. There is an accepted principle of law 
that in the absence of a Constitutional provision prohibiting the 
same, an Act repealing a repealing Act immediately revives the origi
nal Act. The Act of 1861, however, contains no repeal of the Act of 
1859. The latter Act appears on the statute books of this State as 
valid and unaffected, and as such the Act of 1857 is a nullity and was 
defunct and nonexistent at the time of the passage of the amended 
Act of 1861. 

The question presented is novel in this State, but there appears, 
however, to be several cases in point cited in other States. Tn the , 
case of Newark vs. Mt. Pleasant Crm etcry Company, 58 N. J. L. 168, 
the Court says in its opinion: 

"It would seem to be impossible to contend that there 
could be a valid amendment to a nonexistent and de
funct statute." 

See also: 

Commonweal-th vs. Srnith, 52 Ind. 420. 
State vs. Harrison, 67 Ind. '"'11. 
State vs. Benton, 33 Nebraska 823. 
Railroad Com,pany vs. CUy of East St. Louis, .134 Ill. 656. 
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The latter case holds: 

"A statute purporting to amend a section of a prior 
Act after its repeal is invalid and abortive. The later 
is not in existence and is not subject of amendment." 

The Act of 1861 does not re-enact the provisions of the Act of 1857, 
but µierely undertakes to extend the latter A.ct to Crawford County. 
There being at that time no such Act as the Act of May 20, 1857, there 
could be no extension of its provisit>ns to any county. 

'l'he Act of 1857 was passed upon by the Luzerne County Court in 
the "tase of Sisson vs. Commissioners, decided in 1 Luzerne Legal Reg. 
56. In this case, however, no mention is made of the repealing Act of 
1859, which has quite probably escaped the notice of those who have 
been acting under the provisions of the former Act. 

I have, therefore, to advise you that there is no valid and existing 
-special Act of Assembly covering the taxing of dogs in Crawford 
County. 

Very truly yonrs, 

• HORACE W. DAVIS, 
Deputy -Attorney General. 

BUNTING ON FOREST RESERVES. 

The Commissioner of Forestry could not permit any person to hunt on a Forest 
Reserve without a license. This appl!es to forest rangers and other employes of 
the Forestry Department. 

~)fil 
)'/" ,.: 
:•qft'' 

,, 
Office of the Attorney General, 

Harrisburg, Pa., September 29, 19l5. 

Dr. Joseph Kalbfus, Secretary of the Game Commission, Harrisburg, 
Pa. 

Sir: I bave your favor of September 10, 1915, directed to the At
torney General, asking: 

First: Whether the Commissioner of Forestry has 
a right, under Section 5 of the Act of April 17,. 1913, 
P. L. 85, to permit the owners or le.ssees oJ. lapd imme
diately adjacent to and connected with the State Forest 
Beserves to bunt upon the latter. 

http://va.se
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Second: Whether J.t"'orestry Rangers and other em
ployes of the Forestry Department have the right to hunt 
upon Forestry lands without securing a license, under 
the Act of April 17, 1913. 

The powers and duties of the Commissioner of Forestry are con
ferred by Section 3 of the Act of February 25, 1901, (P. L. 11), as 
stated by Honorable John P. Elkin, Attorney General, in opinion 
dated October 15, 1901, 10 Dist. Rep. 676. This Act confers upon the 
Forest Reservation Commission very general powers in reference to 
the management and control of lands purchased by the State for 
forestry purposes. Howe~er, in this opinion, while concluding that 
the Commission has the right to grant temporary permission to use 
the water on the reserves he states: · 

"I dou,bt whether it would be within the power of the 
Commission to grant any permanent water rights to 
persons or corporations." 

There is no question but that the Commissioner of Forestry and the 
Forest Reservation Commission do not have the powers of an owner 
or lessee over the State Forest Reserves,. but that they are rather offi
cers in control and in control only to the extent expressly designated 
Ly statute or necessarily implied therefrom. 

The Section of the Act of HJOl, above quoted, states that the Com
missioner of Forestry 

"shall have immediate control and management, under 
the direction of the Forest Reservation Commission, of 
all forest lands already acquired, or which may here
after be acquired by the Commonwealth, but the power 
so conferred upon said Commissioner of Forestry shall 
not extend to the enforcement of the laws relating to 
public health or the protection of fish and game." 

In looking at the power thus conferred we find an. expressed reser
vation in which there is taken away from the Commissioner of Fores
try the enforcement of the laws pertaining to puQlic health and those 
pertaining to fish and game. ·while the meaning of the word "en
forcement" would naturally be considered as that of enforcing the 
laws, the reading of the whole section gives it a broader significance. 
The enforcement of laws would be a duty which the Commissioner of 
Forestry would share equally with any private citizen, in so far as 
the institution of any prosecution under them is concerned. The 
proviso, however, is directed to a limitation upon his powers so that 
it would appear that in conferring powers upon him there is a limita
tion as to any power which has to do with either the public health or 
fish and game. 
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· If this is a ·proper c011struction of this portion of the section men
tioned, he. has not the power to grant exemption from any of the pro
visions of the Game laws such as an owner, mentioned in the 5th Sec
tion of the Act of 1915, would have, and it is to such a construction as 
this that the direct meaning of the Section Of the Act of 1901 quoted 
would conduce. 

In further support of this position, I would refer you to Section 5 
of the Act of 1913, in which is set forth the limitations upon which the 
right to hunt without a license is based. In the first place no person 
is exempt from such license, except the bona:fide owner or lessee of 
cultivated lands, who resides thereon. The right to hunt on such 
lands is a necessary incident to the protection of the cultivated por
tions of su~h lands from game which might damage them and. it ifl 
but reasonable and proper that such owner or lessee could go upon 
lands immediately adjacent where the game sought by him lived or 
sought refuge after feeding upon .or destroying his crops: · 

While State Forest Reserves are, of course, connected with 
privately owned land, yet the extent of the former does not make all 
portions .of them immediately adjacent. The ownership or control of 
a tract .of .land is not the only element necessary in permitting the 
owner or lessee of land connected therewith . to hunt upon it. It 
means not only being connected therewith but "immediately adjac
ent." While the expression "immediately adjacent" is somewhat rela
tive and indefinite, yet it would be obvious that land owned by a 
~ingle individual and say several miles in width, would not all be 
"immediately adja-cent" to the land of some person abutting upon 
one side of it. 

The Commissioner of Forestry, if possessed of any rights to grant 
permission to an abutting owner to hunt upon the State Forest Re
serves, could give permission for that portion only of the State Forest 
Reservation ''ii:nmediately adjacent" to such person's property and in 
applying this term to the conditions as presented in your letter, it is 
doubtful whether land as far away as a half mile from such privately 
owned land would .be considered immediately adjacent. 

'il°'vever, following the construction of the first sentence of Section 
3 of the Act of February 25, 1901, as outlined above, the reservation 
contained in it takes away from the Commissioner of Forestry the 
power to grant any immunity or privilege connected with the game 
laws of this State and that,- therefore, he could not permit any per
son to hunt upon the State Forest Reservation without a license. 

Answering your second inquiry, would state that the Act of April 
17, 1913, (P. L. 85), in Sections 1 and 2 makes the Act applicable to 
"any person" and under the express phraseology of this Act, the 
necessity of procuring a license applies to every person, except such 
as are expressly excepted in the Act. 
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Section 5 of this Act excepts from its provisions any owner or lessee 
of cultivated land or any member of his family, who resides on such 
land. No exemption is made for any employe of such owner or lessee 
and in the absence of any such exemption, the Forest Rangers and 
other employes of the Forestry Department have no more right to 
hunt without a license than would the officers of the Game Commis· 
sion, which are admittedly not exempt. 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney ~General. 

TAXATION OF DOGS. 
The Act of .May 25, 1893, P. L. 136, with its amendments and supplements, 

regulates the taxation of dogs in \Varren County. 

Office of the Attorney General, 
Harrisburg,· Pa., May 10, 1916. 

Hon. Joseph Kalbfus, Secretary of the Game Commission, Harrisburg, 
Pa. 

Sir: This Department is in receipt of your inquiry of May 2, 1916, 
asking as to whether the special Act of March 31, 1864, (P. L. 154), 
or the general Act of May 26, 1893, (P. L. 136), regulates the taxation 
of dogs in ·warren County. 

A similar subject was covered as to Crawford County in an opinion 
rnndered by myself to you, under date of September 29, 1915. The 
facts in this case are similar. 

The Act of March 31, 1864, extended to Warren County the pro
visions of the Act of May 20, 1857, (P. L. 603), regulating the taxation 
of dogs in Blair County. Prior to such extended. Act, however, th~ 
Act of 18.57 had been repealed by the Act of March 21, 1859, (P. L. 
ll:J!::l). 

At the time of the passage of the Act of 1864 there was, therefore, 
no valid or existing Act which could be so extended, nor was there at 
that _time or subsequently passed any Act repealing the repealing Act 
of 1859. 

Based on these reasons and the authority cited in the opinion as 
above referred to, I have to advise you that the Act of May 25, 1893, 
(1'. L. 136), together with its amendments and supplements, regulates 
the taxation of dogs in Warren County. 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney Gen~ral, 
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OPINIONS TO THE BUREAU OF STANDARDS. 

SALES PER PACKAGE. 

If hams or other commodities are sold per package as such, "the quantity of the 
contents must be plainly and conspicuously marked on the outside of the package 
in terms of weight, measure or numerical count," as required by section 7 of the 
Act of July 24, 1913, P. L. 965. If they are wrapped merely for sanitary purposes 
and are not so sold, but in each instance arc weighed, though . with the container, 
covering or wrapper, of which the purchaser is fully aware, the act does not apply. 

Office of the Attorney General, 
Harrisburg, Pa., .Tune 15, 1915. 

Mr. James Sweeney, Chief of the Bureau of Standards, Department 
of Internal Affairs, Harrisburg, Pa. 

Sir: Replying to your inquiry under date of the 11th inst.~ rela
tive to the application of the Act of July 24, 1913, (P. L. 965) , to 
wrapped hams, bacon and other commodities, I beg to advise as fol
lows: 

It is apparent that the object of the act is to protect purchasers 
against fraud and deception as to the quantity or amonnt of the com
modity purch,ased. 

Section 7 of the Act provides: 

"If in package form, the quantity of the contents 
shall be plainly and conspicuously ·marked on the out
side of the package in terms of weight, measure, or 
numerical count: Provided, however, That reasonable 
variations shall be permitted; . and tolerances ·and also 
exemptions as to small packages shall be established by 
rules and regulations made by the Chief of the Pennsyl
vania Bureau of Standards." 

Your specific question is "under the provision of that section do 
hams and bacon covered with paper or cloth, or sold in wrappings of 
any kind constitute a package within the meaning of the law?" 

The answer to this question suggests itself very readily when it is 
borne in mind that the object of this legislation if> to protect persons 
in the purchase of ·commodities "in package form ," in other words, 
where commodities are sold per package, or by the package as such, as 
of a given weight or quantity, without weighing or measuring. In snch 
case the law provides that " the quantity of the contents shall be 
plainly and conspicuously marked on the outside of the package in 

(4$5) 
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terms of weight, measure or numerical count," obviously,. so that the 
purchaser will in that way be advised and know the quantity of -the 
contents received. The term "package form" was accordingly in
tended to apply to such commodities as are put up in artificially 
determined sizes or quantities, fixed by the manufacturer or mer
chant, and intended to pa~s as such. 

Section 1 of the Act provides "that the word 'commodity,' as used 
in this Act shall be taken to mean any tangible personal property sold 
or offered for sale." Hams and bacon, therefore, would come under 
this broad definition of the term "commodity;" but whether the sale 
of hams and bacon covered with paper or cloth, or sold i_n wrappings 
of any kind, would be a sale "in package form," would depend on 
whether or not they were sold per package as such or by separate and 
individual weight. You do not state the facts on this point necessary 
to specifically determine the question, but if I understand correctly, , . . 
hams and bacon so covered or wrapped are not sold per package as 
such, the weights of the hams and bacon ~wt being uniform, but are in 
each instance sold by weight per ham or bacon as wrapped, of which 
the purchaser is fully a ware. 

I am therefore of the opinion that as to hams and bacon covered 
with paper, cloth or other wrapping and so sold, the Act does not 
apply, and in such case, it is not necessary that the quantity of the 
contents be marked on the outside of such package. ,The words "in 
package form" were similarly construed in reference to the same sub
ject matter in the case of State vs. Swift & Co., 120 .N. W. 1127 (Neb). 

'l'be reasoning in this opinion applies to all other commodities re
ferred to in yonr communication. If they are sold per package as 
:-melt, "the quantity of the contents niust be plainly and conspicuously 
marked on the outside of the package in terms of weight, measure or 
numerical count," as the Act provides; if they are wrapped merely for 
sanitary purposes and are not so sold, but i~ .. eacl\ ,instance are 
weighed, though with the container, covering or wrapper, ,of which the 
purchaser is fully aware, the Act does not apply. 

Very truly yours, 

JOSEPH L. KUN, 
Dezmty Attorney Gmrnral. 
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WEIGHTS AND MEASURES. 
The Sealer o.f Weights and Measures is without authority to specify the type of 

scales, weights or measures that may be used, the duty being under the Act of 
Assembly to see that the scales, weights nnd measures conform to the standard tests 
prescribed by the act. 

Office of the Attorney General, 
Harrisburg, Pa., September 2~. 1915. 

Mr. James Sweeney, Chief of Bureau of Standards, Harrisburg, Pa. 

Sir: Answering your inquiry of recent date I beg to advise you as 
follows: 

You ask to be ad vised 

"If the Chief of the Bureau of Standatds is vested 
with authority to issue regulations or specifications re
garding the type of commercial scale, weight or memmre 
that should be used in weighing or measuring com
modities in the State of Pennsylva11ia, other than that 
specifically stated in the Act of Assemb1y relative to 
tolerance." 

'l'he Act of Assembly referred to is the Act of July 24, 191:3, (P. L. 
9GO), and it provides for the appointment of county and city inspec
tors of weights and measures, prohibits vendors from giving false and 
insufficient measures, etc., the obvious purpose of which is to protect 
the public against fraud. 

Accordingly the Act in Section 2 provides for standard tests of 
weights and measures, and inasmuch as it is impossible for weights 
and measures to be absolutely accurate in every respect the same sec
tion provides that the Inspectors named under the Act "shall be fur
nished by the Chief of the Bureau of Standards of this Commonwealth 
with full specifications of tolerances and' allowances to be used by 
them in the performance of their duties." 

A somewhat similar provision is made in Section 7 of the AC!t of 
July 24, 1913, (P. L. 445), relating to the sale of the commodities 
therein referred to "in package form" and for the same reason. The 
provision is: 

"That reasonable variations shall be permitted; and 
tolerances and also exemptfons as to smali packages 
shall be established by rules and regulations made by the 
Chief of the Pennsylvania Bureau of ·standards." 

While, therefore, the Chief of the Bureau of Standards may furnish 
the Inspectors "with full specifications of tolerances and allowances 
to be used by them in the performance of their duties" there is nothing 
in the act of assembly which authorizes the Chief of the Bureau to 
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issue regulations or specifications regarding the type of commercial 
scales, weights or measures which may be used in weighing or measur
ing commodities in the State of Pennsylvania. 

The Inspectors, under the Act, have no authority to concern them
~elves with reference to the type of any scale, weight or measure used 
and their sole duty is to ascertain whether such scales, weights or 
measures conform to the standard tests as prescribed by the Act, 
i-mbject to the tolerances and allowances specified by the Chief of the 
Bureau of Standards thereunder. 

Very truly yo~rs, 

JOSEPH J,. KUN, 
Deputy Attorney General. 
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OPINIONS TO THE PUBLIC SERVICE COMMISSION. 

YORK RAILWAYS COMPANY. 

Under the Act of July 2, 1901, P. L . 603, authorizing auy corporation organized 
for iirofit to acquire the shares of s tock and securities of any other corporation 
nnd exercise all the rights of ownership, a street railway and electric light company 
has the right to acquire the stock and securities of a light, heat and power company, 
nnd it is not thereby engaging iri a business other than that ex11ressly authorized by 
its charter, forbidden by article 16, section 6, of the Constitution, nor is it engagi ng 
in any other busness than that of common carrier~, forbidden by :nticle 17, section 
5, of the Constitution . 

Office of the Attorney General, 
Harrisburg, Pa., March 12, Hll5. 

A. B. Millar, Secretary, Public Service Commission, Harrisburg, Pa. 

Sir: In the matter of the application of the York Railways Com· 
pany, et al, to the Public Service Commission, No. 209, Application 
Docket 1914, for certificates of public convenience, in which you de· 
sire an official opinion whether the said application can properly be 
granted by the Commission under the provisions of the Constitution 
of the State, (See letter of William N. Trinkle, Esq., to Hon. John C. 
Bell, Attorney General, January 7, 1915), I assume your inquiry to 
be, whether in view of Article 16, Section G, of the Constitution, which 
is: 

"No corporation shall engage in any business other 
than that expressly authorized in its charter, nor shall 
it take or hold any real estate except such as may be 
necessary and proper for its legitimate business." 

and of Article 17, Section 5, which•is: 

"No incorporated company doing the business of a 
common carrier shall, directly or indirectly ·prosecute 
or engage in ·mining or manufacturing articles for 
transportation over its works, nor shall such_ company 
directly or indirectly engage in any other busmess than 
that of common carriers, or hold or acquire lands, free· 
hold or leasehold, directly or indirectly, except such as 
shall be necessary for carrying on its business; but any 
mining or manufacturing company may carry the prod
ucts of its mines and manufactories on its railroad or 
canal not exceeding fifty miles in length." 

( ~41) 
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the York Railways Company, a street railway company, a Pennsyl
vania corporation, has the legal right to "purchase, acquire, take and 
hold the absolute ownership or controlling right, title and interest" 
in a Light, Heat and Power Company of this or of any other State. 

The Act of July 2, 1901, (P. L. 603), provides: 

"Section 1. Be it enacted, etc., That hereafter any 
corporation, organized for profit, created by general or 
special laws, may purchase, hold, sell, assign, transfer, 
mortgage, pledge, or otherwise dispose of1 the shares of 
the capital stock of, or any bonds, securities or evidences 
of indebtedness created by, any other corporation or 
corporations of this or any other State, and while the 
owner of said stock may exercise all the rights, powers, 
and privileges of ownership, including the right to vote 
thereon. 

Section 2. All acts or parts of acts, general or spe
cial, inconsistent herewith, be and the same are hereby 
repealed." 

Street railway companies and electric light companies are corpora
tions engaged for profit and hence are included in said Act, and the 
Railway Company is thereby empowered to purchase and hold the 
stock of the Light, Heat and Power Company "and while. owners of 
the stock may exercise all the rights, powers and privileges of owner· 
ship including the right to vote thereon," unless it is :prohibited by 
the Constitutional provisions above cited. 

It is held by the Supreme Court in Gornrnonwealth vs. New York, 
etc. R. Go. 132 Pa. 607, and 139 Pa. 457: 

"It must not be forgotten, however, that controlling 
real estate, by means of the ownership of a majority of 
the stock of such corporation, is a very different matter 
from holding the title to such real estate. The one is 
legalized by the act of 1869; the other is forbidden by 
the act of 1855." 

Article 17, Section 5, of the Constitulion, which prohibits an 
incorpora.tecl company doing business of a common car1ier from 
engaging in any other business than that of .a common carrier, and 
Article 16, Seetion 6, which prohibits a corporation from engaging 
in any business other than that expressly authorized by its charter, 
do not preYent such an incorpotatecl company from acquiring and 
hohling a controlling interest in the stock, etc., of another company 
engaged in another business. 

The Supreme Court in that case makes a clear dislinction be
tween control of another company by the holding of a majority of 
its stocl(, and the dirnct hold'ing of title, etc., of thQ property ijself, 
and thereby engaging in its business. 
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The Supreme Court of the Unitea. States in Pullman Car Co. v::;. 
Missouri Pacific Co., 115 U. S. 597, held: 

, 

"The Missouri Pacific Company has bought the stock 
of the St. Louis, Iron Mountain and Southern Company, 
and has effected a satisfactory election of directors, but 
this is all. It has all the advantages of a control of 
the road, but that is not in law the control itself, practi
cally it may control the company, but the company alone 
controls its road. - In a sense, the stockholders o~ a cor
poration own its property, but they are not the mana
gers of its business or in the immediate control of its 
affairs. Qrdinarily they elect the governing body of the 
corporation, and that body controls its property. Such 
is the case here. The Missouri Pacific Company owns 
enough of the stock of the St. Louis, Iron Mountain 
and Southern . to control the election of directors, and 
this it has done. The directors now control the road 
~hrough their own agents and executive .officers, and 
these agents and officers are in no way under the di
rection of the Missouri Pacific Company. If they or 
the directors act contrary to the wishes of the Missouri 
Pacific Company, that company has no power to prevent 
it, except by the election, at the proper time and in the 
proper way, of other directors, or by ··some judicial pro
ceeding for the protection of its interest as a stock
holder. Its rights and its powers are those of a stock
holder only. It is not the corporation, in the sense of 
that term as applied to the management of the corporate 
business or the control of the corporate property." 

The distinction drawn in the cases cited appears to be narrow if 
the prohibitive Acts (in Commonwealth vs. New York etc., R Co. 
and 1'he Pullman Company vs. Missouri Pacific Co. cases) had been 
construed as to the intention of its framers instead of by the letter, 
but they contr~l the question you have submitted 1o me, ,and I there
fore advise you that the York Railways Company has the ·right to 
acquire, hold, etc., the stock, bonds, etc., of a Light, Heat and Power 
Company, and that by such acquisition, holding, etc. : 

(1) It is not engaging in a business other than that expressly 
authorized by its charter forbidden by Article 16, Section 5 of the 
Constitution, and, 

(2) It is n-0t directly or indirectly engaging in any o.ther business 
lhan that of common carriers, forbidden hy Adicle 17, Section 5 of 
lhe Constitution. 

Respectfully submitted, 

FRANCIS SHUNK BROWN_, 
Attorney General. 
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CORPORA'rIONS. 
The York Railways Company is empowered by law to purchase, hold, etc., the 

stock and bonds of another corporation, and so control it, without violating the 
vrohibition of article 16, section 6, and article 17, section 5 of the Constitution of 
Pennsylvania. And may purchase and control such stock and bonds by the use of 
money in hand or from that realized from loans created by it upon its own property. 

Office of the Attorney General, 
Harrisburg, Pa., Ma~·ch 18, 1915. 

Hon. Samuel W. Pennypacker, Chairman, Public Service Commission, 
Harrisburg, Pa. 

Sit: In answe1: to your memorandum inquiries of yesterday: 
(1) Unqer the Constitution has the Corporation the right to 

borrow money to invest in the stock of another Carporation doing 
another .kind of business? 

(~) Does the fact thnl tl1e modg,age provides that 1he moneys 
are 1o he used for the 1·011strnction of a power plnnt io supply elec
tricity for another J1111-:il11•1-:i-:, affect yom· opinion"? 

I am of opinion: 
1. 'l'hat the Act of July 2, 1901, P. L. 603, empowers a Corpor

a1ion, (such as the York Railways Company which is invo.lved in 
your inquiries) to purchase, hold etc., the stocks, bonds, etc., of an
other Corporation and so 'control it, and as the courts have decided 
that such purchase and control, etc., ,are . not engaging in or doing 
business, sueh acquisilion is not within the prohibition of Article 16, 
Section 6 and Article 17, Seclion 5 of the Constitution of Pennsyl
vania. 

See Act and cases in my opinion to the Commission March 1:2, 
1915. 

If the right to pnrchnse, 1·011trol, elc., is thus unfettet'.ed, the COJ"
por-a:tion em1 ndopt the mmnl mei-liofli-: or accomplii-:hment of that 
11bject h_y the use of money in hand 01· tl1n t: 1·pa lherl f1·om loanx ereaterl 
lty it upon ilx own property. 

H the J.Jegislalm·e hafl in1enrlerl to limit tlw power of' n CorporaJ-ion 
to buy stock, et<·., of another Cnrporation, it would have been eaR.Y 
to have provided that lhe purchase moneys Rhould be restiicted tn 
surµh1R, unrlivi<led wofils, ete., of 1he buying Corpora1ion, hut [ do 
not finfl any Rperifi<' re;;;h·iction, or nny in1imation thereof, and cer-
1 n inly rn111p I' tom whic-h Rn th n reRlri et ion eoulrl fairly be il1ferred . 

~- 'l'he morigag<· me1l1.io11Prl in yonr xeeond inqniry ii-: referred to 
on P:1gP :: of' ilie :1pplienlio11 or llw Ym·k Railw.:i.n;: Company, :11-: fol 
lnwR: 

"Of the total :rnthol"ized bond issue of !jj\10,000,000 
aforesairl, there have been issued by York Railways Com
pany bornls aggregating $4,475,000 all of which are now 
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outstanding; the $5,525,ooo of said bonds remaining in 
the 1.\-easury are to be issued under the terms of the 
~it! Mortgage for the purpose of acquiring or con
rslt'ruding, equipping or furnishing a power plant or 
Jpil&nts for supplying cunent for light, heat or· power for 
~it' to ·said l{ailways Company and for or to any or all 
'companies which now or hereafter may be controlled by 
it, or for extending, improving, adding to or bettering 
such plant or plan.ts." 
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'.l'b~ bonds above 1r·eferred to as "remaining in the Treasury" 
· lll'anno't be used for the "purpose of acquiring, c9nstructing, equip
Jpi~ or furnishing a power plant or p1ants for supplying current 
~'r light, heat and power~- * * ~·for or to any or all companies which 
now or hereafter may be controlled by it" or "for extending, im
prnving, adding to or bettering su~h plant or plants." 

Such use would be engag~ng in and doing business prohibited by 
Arlf:ide Hi, Section 6, and Article 17, Section 5, of the Consti1ution. 
~e cases cited to opinion of Marelt 12, 1!11G. 
I remain, 

Hespedfully yonrs, 

FRANCIS SHUNK BIWWN, 
Attorney General. 

PUBLIC SERVICE COMMISSION-RATES. 

'The Commis8ion docs not have the power to vrcvent a proposed change of rates 
ibecoming effective after thirty days have elapsed from the filing of a rate schedule, 
}lending a hearing as to the reasonableness of the rates, but it may by a rule or 
order require the giving by the company of a Gertificate of payment in excess 
or prior rates. 

Office of the Attorney General; 
Harrisburg, Pa., July 12, 1916. 

Hon. William D. B. Ainey, Chairman, Public Service Commission, 
Harrl.sburg, P ;a. 

Sir: I h:i ve your favor of the 5th _inst. requesting an opinion as 
to the power of the Public Service Commission to prevent a pro
posed change of rates from going into effect until the hearing there
pn can he ended, a sufficient examination of the testimony and the 
record be made .and a conclusion reached, even though it requires 
a longer perio~ of time than 1.~e thirty days fixed by the Act. 

I have in this (?omrnction g~nin. ca'r·i:ifµl considevation to the opin: 
iom1 :relipectively submitted 'to ,rciur ::Jloard by OQmIU!~sioner Penny, 
pncker llP4 rour f Prmer coUllM~~, Mf• tf~H~le, upofl tbe ~ubject, 
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'l'here can he no question tha.t the Public Service Company Law 
gives the Commission power and authority to supervise and regulate 
all Public Sen·ice Companies and this includes . 

"the power to inquire into and regulate the * * * rates, 
fares, tolls or charges of any and all Public Service 
Companies," (Article V, Section 1) 

nor will the general principle be questioned that where a power or 
authority is given it eanies with it or includes ip it as an incident 
all the powers which are necessary, or proper, or usual, as means to 
effectuate the 1rnrpo,.;;e for which it was created. 

Story on Agency, Section 9_7. 
, Williams vs. Getty, 31 Pa. 464. 

01-, tl1at wherever a power is given by statute, everything neces
~u1·,v 1o the making it effectual is given by implication. 

J!Jndli<;h on Intcrz>retation of Statutes, Sections 418-1.9. 
Cornmonwea lth vs. Conyngha11i, 66 Pa. 99. 

Bnt when the statute creating ·a power limits its exercise to a 
J'resc1·iued method or manner, no autho1·ity to transcend those limits 
will he implied . The power of the Commission to supervise and 
regulafe the 'rates of Public Service Companies may be divided into 
two heads: (l) with respect to existing rates, (2) with respect to 
proposed changes of rates. 

(1) As to existing r.ates the Curnmission rna.r, upon its o.w11 
motion or upon complaint, examine into the rafes charged by Public 
Service Companies and, after heai·fng, determine whether such rates 
are unjust or unreai;;onab1e and determine and prescribe by a specific 
order the maximum just and reasonable rates to be thereafter de
manded and r.harged. (Article V. Section 3). 

:No authority is giyen the Commission to change, suspend, or modi
fy such existi.ng rates until after hearing and determination by the 
Commission, and it is provided, (Article II, Section 1, Clause f) 
that after such rate has been determined by the Commission it may 
not be changed o.r discontinued by the company, directly or other
wise, within a period of three years after such determination with
out application to and the approval of the Commission, of which 
application thirty clays prior notice shall be given to the public. 

(2) With respect to proposed changes from existing rates, the 
Act provides: 

"It shall be the duty of every Public Service Company 
* .,,. ~- to make no change in any tariff or schedule, which 
shall have been fileu or published or' posted by any public 
service company in compliance with the preceding sec
tions, ~xcept after thirty days' notice to the Commis
Bion and to the public, posted and published in the man-
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ner; form and places required with respect to the origi
nal tariffs or schedules, which shall plainly state the 
exact changes proposed to be made in the tariffs or 
schedules then in force, and whether an increase or 
decrease, and the time when the proposed changes will 
go into effect; and all such changes shall be shown by 
filing, posting, . and publishing new tariffs or schedules, 
or shall be plainly indicated upon the tariffs or sched
ules in force at the time, and kept open to the public 
inspection: Provided, That the Commission may, in its 
discretion, and for good ca use shown, allow changes in 
such tariffs or schedules upon less than thirty days' 
notice herein specified, or upo:i;i other conditions: And 
provided 'further, That no rate, practice, or classification 
which shall have· been determined by the Commission 
shall be changed or discontinued by the public service 
company, directly or through any change in classifica
tions, rules, regulations, contracts, or practices, within 
a period of three years after such determination, without 
application to and the· approval of the commission of 
which application thirty days' prior notice 'shall be given 
in the said tariffs or schedules to the public: And pro
vided further, That it shall be the -duty of every public 
service company, when required by the commission, to 
issue to its shippers, consumers, or other patrons a 
certificate or other evidence of payments made by them 
to it in excess of the prior established rate, of an in
crease in which rate notice has been given to the com
mission and the public as aforesaid." (Article II, Sec. 
1,. Clause f). 
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Reparation for unreas01iable rates, whether existing or changed, 
is provided for by Article V, Section 5, as ·follows: 

"If, .after hearing, upon complaint or upon its own 
motion, the Commission shall determine that any rates 
which have been collected, or any acts which have been 
done or omitted to be done, or · any regulation_s, classi
fications or practices, which have been enforced for , 
or in r~lation to, any -service rendered after this act 
becomes effective, by any public service company com
plained of, were in violation of any order of the. com
mission, or were . unjust and unreasonable or unJu~tly 
discriminatory, or unduly or unreasonable preferential; 
or in like manner, shall find that the rates so collected 
ar~ in excess of the rates contained in the tariffs or 
schedules of any such public service company on file or 
posted, and in effect and applicabl~ a_t any time. the said 
service was renderecl,-the commission shall, upon pe
tition, have the power and authority to make an order 
for reparation, awarding and directing the payment 
to any such complainant, petitioner, within a reason
able time specified in the order, of the amount of dam
ages sustained in consequence of said unjust, unrea-
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sonable, ot· unlawful collections, uctis or cotntuil';lsionl';I, 
i·egulations, classifications or practices, of such public 
service company; · Provided, That such damages have 
been actually sustained by such complainant petitioner." 

It will IJe noted that no express authority is given the Oonuuission 
to suspend 1he pro1Josed l'ate11 ot· extend the tiwe when the new rates 
become effective beyond the thirty day period fixed by the law. 

1f complaint i11 made and a hearing be had and a determination 
1.11ade Within thirty days that the proposed rates are unreasonable, 
U1e Ct>lnmission may issue i1s order that the proposed rates are un
,lust and unrea.sonable and refuse to permit the proposed change or 
increase. 

If the hearing and determination cannot be completed within 
thirty days, the new rates, nevertheless, become effective, but the 
Commission may, by general law, or special order, require the com· 
puny to fmnish its :>hippers or patrons a certificate of other evi
dence showing pu,nnents 111ade by lliern in excess of the vrior estab
lished rate. 

'l'his course protects the eomva11y if the new rates are, upon the 
J1earing, detetmlned to be reasonable and at t!ie same time fur
llh:;}les the public a means of redress if the rates are determined to 
lbe unreesonable. 

'On 'the other hand thei-e would be no 11i·actieable method of re
ijm_bursing the company if 1l1t} oltl rates were eontinued uutil th~ 
hearing was completed and theu it was determined by the Commis· 
'sion that the new Hl.t~s, as vroposetl, wern just and reasonable; and 
a suspension of ~he new stl1er1ule uu1il sneh <letermination might thus 
prove disa:S~l·ous to the company, which is expressly authori~ed to 

"'demand, collect and receive fair, just and reasonable 
rates, fares, tolls and charges." (Article III, Section 1) 

The language used in Article V, Section 4-, 

•"After such hearing and investigation, whether com
pleted. b~fore or after such change ,goes into effect, the 
comm1ss10n may make such order in reference to the 
new rate as would be proper h1 a proceeding initiated 
after tbe El~m~ 4~4 pepom~ eff ectiY~:" 

lf111di;i t? the :i:mplu~io:µ th~t !'l-t the t=:f piratiolf pf the ttin~ :fixf:ld b,r the 
:let, ~fZ, t~p~t:f q~~:~, tRe ~e~v l'~fEl gp~(S into e~ect, µp1~ss in the 
ineantiµi~, th~ p~~r1pg pa~ b~~TI- co~plet~q and fl. deteqriiHatiou has 
1.Jefln llfUd'~ adver(Si:l ~?~ JP.~ ~1~~ ~f p~dpl~, ~n'1 tpat Pfl{t!1ct1on to the 
tpftir.estf> Pf tqe pub.lie l~ ~~fui'.ecl m tlrn§~ proyisions. of the Act which 
pQr'.ntif t~e pommis§ion t? rnquire tpe i~§µiu~ of cf.lrttficfltti~ of llf:l~" 
flltlUt in exc~s~ of Ht€l p.ripr ~~fq~H~ff~H rM@ ~»4 ff.l mnk~ 9f4t1f~ gf 
ff;lpimiHo'l, 



No. 6. OPINIONS OF THE ATTORNEY GENERAL. 449 

While ample power is given the Commission to supervise and 
regulate the rates of public service companies after hearing, either 
on its own motion or on complaint filed, the right to suspend rates 
pending such hearing is not expressly given, but on the contra1·y 
a different method of procedure is provided in the .A.ct; such right of 
suspension is neither necessary nor incident.al to the powers of 
supervision and regulation given the Commission and will therefore~ 

not be implied. 
I, therefore, advise you that the Public Service Commission does 

not. under the law as it now exists, have the power to prevent a 
proposed chang·e of rates becoming effective after thirty days have 
elapsed from the filing of iSUCh schedule, pending a hearing as to the 
reaso;nableness of the new rates, bu! that it may, by general i·nle, 
or special order, require the company to furnish its patrons a cer
tificate or other evidence of payments made by them in excess of the 
prior established rate pending such hearing and determination. 

89- 6-1911 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney Gene·rril . 
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OPINIONS TO BOARD OF PUBLIC GROUNDS AND 
BUILDINGS. 

PAYMENT FOR THE OAKLEY PAINTINGS. 

The Superintendent of Public Grounds and Buildings is advisccl th at payments to 
Miss Oakley ·on account of her contract for pnintings in the Capitol mn~t h" mnde 
with the consent of the sm'ety on her bond. 

Office of the Attorney General, 
Harrisburg, Pa., April 17, 1916. 

Hon. Samuel B. Rambo, Superintendent Public Grounds and Build-
. , •I 

: ings, Harrisburg, Pa. 
Sir: Your favor of the 12th inst. a<Mressed to the Attorney Gen

eral, in reference to the contract with Miss Violet Oakley, for the 
paintings for the Senate Chamber, in the Supreme and Superior 
Court Rooms, is at hand. 

You ask to be advised whether the payment of $10,000 due under 
the terms of the contract, April 1, 1916, should be paid without the 
consent of the surety upon Miss Oakley's bond. 

The contract provides for certain paintings for the Supreme and 
Superior Court Rooms, and five paintings for the walls of the Senate 
Chamber, and provides among other things, that Miss Oakley 

"will wholly and completely finish in accordance with 
the terms of this contract, that portion of said work 
which is to be placed in the panels of the Senate Cham-
ber aforesaid, on or before the first day of January, A. 
D. 1915, unless prevented by illness or other unavoid-
able necessity." 

The contract calls for the payment of $93,335.50, of which, I un
derstand, $30,000 has already been paid, according to the terms 
thereof. I understand that Miss Oakley has not delivered or finished 
the portion of the work which is to be placed in the panels of the 
Senate Chamber . . A bond in the sum of $50,000 has been given with 
the American Bending Company of Baltimore, as surety, for the 
faithful performance of this contract. The sum of $10,000, due April 
l, 1916, appeai,'s 'to be as a first payment on account of the pictures 
to be placed in the panels of the Supreme and Superior Court Rooms, 
but the bond for $50,000 is given for the performance of the whole 
contract. The .failure to "wholly and completely finish that portion 
of the work which is to be placed in the panels of the S1mate Cham
ber on or !before January 1, 1915," is a breach of this contract, unless 

( 453) 
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Miss Oakley was '"prevented by illness or other unavoidable neces
sity" from completing the paintings to be installed in the Senate 
Chamber. There is no suggestion that illness or unavoidable neces
sity has prevented the delivery of the work for the Senate Chamber 
at the time fixed. 

It appears, therefore, that Miss Oakley is in default; If the $10,000 
due April 1, 1916, were paid, and for any reason Miss Oakley would 
be prevented from further completing the pictures, and the surety be 
called upon to make good any loss to the Commonwealth, it might 
well raise the objection to the recovery to the extent of the $10,000 
paid aftei· this default. The American Bonding Company of Balti
more should be immediately notified of the default. 

I therefore advise you that no further payments should lbe made 
without the consent of the surety. 

If the American Bonding Company of Baltimore consents to the 
payment, then it is a matter which rests in the discretion of the 
Board of Public Grounds and Buildings, whether the pay1Dent of 
$10,000 due on April l, 1916, should be made until Miss Oakley ful
fils tlrnt portion of her contract which was to be completed by Jann
:wy 1, 19H'i. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

IN RE CONSTRUCTION OF PUBLIC BUILDINGS DAMAGED BY FIRE. 

In 1015 the L egislature nrnde an appropriation of $20,000 for the erection of ad
tlitions and improvements to the power house in the State Institution for Feeble-
1\Iindrd of vVestern P ennsylvani a. No appropriation was made for improvemcHts 
i11 the laundry plant. Since that time both have been damaged by fire. 

'l'lw Attorn1·.1· C<·neral advised that the Board of Commissioners of Public Grounds 
:;nil Buildings may lawfully erect a new and somewhat different power house, ap
plying thereto thr insurnnce money received on the old one nnd the appropriation 
of lj:20,000: but that in the reconstruction of the lnunrll·~· plant the board wns 
jnsl·ifiNl in l'<'slOl' ing tlw pl:rnt ns it was before the fire . 

Office of the Attorney General, 
Hanishnrg, Pn., Mnrch ~::,mm. 

L. ,V. 1'1'£itchell , Esq., ~ec'y., Boatd of Commissitllners of Public 
G1 ouncls nnrl Bnilclings, Harri sburg, Pa. 

Sir: Yorn· fovo1· of the 10th inst., addressed to the Attornev 
Genel'al, is at hand. 'J'he Bnal'd of Commissioners desire to be ad
vised whether it may aulhorize the constrnction of n new Laundl'y 
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·building and power house in the State Institution for Feeble-Minded 
of Western Pennsylvania, at Polk, Venango County. The facts 1 
understand to be as follows: 

On October 16, 1915, the laundry building and equipment and 
power house and contents at the Institution were damaged by fire. 
After the fire, and following instructions from the Superintendent of 
Public Grounds and Buildings, $5,358.13 was expended for tempor
ary repairs to building, $949.09 and $6,623.19 for repairs to ,laundry 
machinery. The laundry building and power plant which were 
damaged and which have been temporarily repaired are both inade
quate for the p~·esent needs of the institution and it appears that 
it would be a maj ter of economy to change the power plant from 
a gas consuming to a coal consuming plant. 

From estimates made by J. E. Wioodwell, consulting engineer, and 
submitted to the Board of Commissioners of Public Grounds and 
Buildings by the Truste.es, it appears that the cost of building 
and equipping the laundry sufficient for the present needs of the 
institution would be $6~,716.70; that there is a balance of an ap
propriation for laundry equipment amounting to $7,861.40 and that 
the insurance collected and turned over into the . Insurance Fund of 
the State amounts to $5,000, making the funds available of $12,861.40, 
'which would leave a deficit of $55,855.30. The cost of oonstruction 
of an adequate power house and equipment is reported as $37,439.09, 
of which there are funds available, from appropriation $20,000, and 
a.mount received from insurance and turned over into the Insmance 
Fund $12,946.85, making $32,946.85, which would leave a deficit of 
$4,502.24. ' 

The precise question fa whether the Board of Public Grounds and 
Buildings are authorized to rebuild the power house and laundry 
buildings, with their equipments, larger and greater than the oue 
destr·oyed, or whether under the law they must snbstantiall:v restore 
the buildings destroyed without enlarge!11ent. 

'L'he Act of May 14, 1915, P. L. 524, is entitled 

"An Act creating a fund for the purpose of rebuilding, 
restoring, and replacing buildings, structures, equip
ment, or other property of the Commonwealth of Penn
sylvania, damaged (ff destroyed by fire or other casualty, 
and regulating the placing of insurance thereon, and p1·0-
viding penalties for any violation of the provisions of 
this Act," 

and provides for the creation of an insurance fund. 

Section 5 provides, in part: 

"Whenever loss or damage by fire or other casualty 
shall occur tO any structure, building, equipment, or 
other property owned by the Commonwealth of Penn
sylvania, the department, board of trustees, overseers, 
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commissfoners or other branch of the State Govern
ment having control or custody thereof, shall make re
port of such loss or damage to the Superintendent of 
Public Grounds and Buildings; setting forth specifically 
the use and character of the structure, building, equip
ment, or other property damaged or destroyed, the origi
nal cost thereof, the · estimated amount of the loss or 
damage, and cost of restoration, rebuilding or replace~ · 
ment, and such other data and information as may be 
required by the said Superintendent of Public Grounds 
and Buildings; who shall make such examination and 
investigation as may be necessary and report the re-' 
sult thereof to the Board of Commissioners of Public 
Grounds and Buildings; whereupon the Board of Com
missioners of Public Grounds and Buildings may, in its 
discretion, authorize the rebuilding, restoration or re
placement · of the property damaged or destroyed; and, 
for that purpose, is he1'eby authorized to have plans and 
specificatfons prepared, and contracts executed, and to 
supervise the erection, construction or replacement 
thereof, under the supervision of the Superintendent of 
Public Grounds and Buildings; or duly authorized agent 
of the Board ·of Public Grounds and Buildings; such 
rebuilding, restoration, or replacement to be in substan
tial d:ccord with the original character, use and purpose 
of the property clamaged or destroyed, etc." -

This is an Insurance statute. The controlling thought in insurance 
practice concerning ihe restoration of property damaged or des
troyed is that the p1operty should be l'estored as nearly as may be 
to its former condition. 'l'bis idea seems to be carried out in this 
legislation. The tiile of the Act indicates that insurance for the 
purpose of "rebuilding, restoring and replacing buildings, structure 
and equipment." 'l'he language of Section 5 limits such rebuilding, 
restoration and replacement, "to be in substantial accord with the 
O'riginal character, use and purpose of the property damaged or des
troyed." To rebuild a different kind of power plant and laundry is 
not '"rebuilding, restorajioh and replacement in substantial accord 
with the original character, use and purpose of the property damaged 
or destroyed,'' and I do not think such change in size and character 
comes within the contemplation or intendrnent of the Legislature in 
the passage of the Act above referred to. 

If a new or different kind of power house and laundry building 
is to be erected t.lrnt is a matter for the Legislatu_re. 

However, as to thP power plant, the Legislature of 1915 had in
dicated that there shou 1d be a clrnnge, and appropriated the sum of 
$20,000 for the pnrchase of engines and dynamos and for an erection 
of an additi.on to ihe power 11lant to accomodnte such engines and 
dynamos. The Legislature having indica1ed such a change, I am 
of opinion that there is abundant authority for the Board of 
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Public Grounds and Buildings, under the circumstances, to use such 
an amount as it would take to rebuild, restore or repface the old 
building and add to it the appropriation of $20,000.00. 

The Board of Public Grounds and B.ulldings is not limited to tlie 
amount of illsurruice recovered for the-old building, but are justified 
in makii:tg such expenditures as would be required to restore the 
old building. The Legislature having authorized an expenditure for . 
additions, and the fire having occurred sinre the appropriation was 
made; I do n-0t thillk that the Board or' Public Grounds and Build
ings is required to restore the buildings destroyed by fire and put 
these additions to such restored buildings. 'l'he Board can use its 
discretion in rebuilding such building or in building· a new power 
buildin_g on such plans as are fitted to the present needs of the in
stitution, provided, however, that the cost :of such new power house 
and equipment will not exceed fhe amount which will be 'required to 
restore the old building and equipment plus the $20,000 appropri
ation for new ·building and equipment. 

As to the laundry and equipment 'the L_egislature has not made 
any appropriation for a change · of size or style of'. that building. 
The ·report shows that the Cost of building a ~ew building and 
equipment is ,55,855:30, more tha~ the balance of an appropriation 
for-laundry and equipmen't'and mo.re .than the InsUJrance fun.d. It is 
apparent that, although in estimating ~he cost of restoratiC!n the Board 
is not bound by· the amqunt of Insurance recovered, the contem
plated new building is of such different style and character that it 
would not be within the intention of the Legislature of May 14, 1915, 
authorizing the ''reb\1ilding, restoration or ·replacement in substan
tial accord with the original character." 

I, therefore, specifically advise you as to the power house and 
equipment, th.e L~gislature having authorized alterations and addi
tions, you are justified in · building a new and even somewhat dif
ferent power house within the appro.priation -made therefor, plus the 
cost of restoration of the old. · · ' •' 

But the Legislature hav:ing given no such authority with reference 
to the laundry and equipment, you are not justified in expending 
out of the Insurance fund such a sum as would build a laundry of 
an entirely 'different size, character and equipment from that des-
troyed by fiTe. -

Very truly yours, 

WILLIAM NL HARGEST, 
: Deputy At'to·rney Geneml. 
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OFFICIAL BOND. 
'l'hc cost of the bon<l for the Superinten<lent of Construction for the new buil<lings 

of the Eastern Pennsylvania State Institution at Spring City sliould be pai<l out of 
the appropriation to the Board of Public Grounds and Buildings. 

Office of the Attorney General, 
Harrisburg, Pa., April 29, 1916. 

Hon. Samuel B. Rarubo, Superintendent of Public Grounds and 
Buildings, Harrisburg, Pa. 

Sir: We have your favor addressed to the Attorney General ask
ing to be advised as to whether the premium on the bond of the 
Superintendent of Construction for the new buildings of the Eastern 
Pennsylvania State Institution at Spring City, Pa., should be paid 
out of the appropriation to that institution, or out of the appropria
tion to the Board of Public Grounds and Buildings. 

The Act of July 2, 1895, P. L. 422, provides for the appointment by 
the Board . of Public Grounds and Buildings of a Superintendent 
of Construction, "in connection with the expenditure of each and 
every fund appropriated by Legislative act for the buildii1g of State 
institutions." 

Such Superintendent of Construction is 

"required to give a bond to the State in such amount 
as the said Board of Commissioners shall deem suffi
cient security for the faithful performance of his duties." 

The Act of April 23, 1909, P. L. 141, provides: 

"It shall be the duty of the Board of Public Grounds 
and Buildings to procure, from the corporation or cor
porations, authorized by law to act as sureties in the 
Commonwealth of Pennsylvania, good and sufficient 
bonds * * * * * in the case of all State officers and em
ployees requirfi!d by statute to give bonds to the Com
monwealth for the performance of their official duties; 
and the cost of said bonds shaJl be paid for by the said 
Board of Public Grounds and Buildings out of the 
specific appropriation to be made to said Board in the 
General Appropriation bill for that purpose." 

The General Appropriation Act contains a specific item to the 
Board of Public Grounds and Buildings "for the payment of the 
cost for procuring various bonds required L~, statute, to be given 
by State officials and employees for the faithful performance of 
their duties." 

The appropriation to the Eastern Pennsylvania State Institution 
for Feeble-minded and Epileptic at Spring City does not contain 
any item for bonds. 
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I, therefore, am of opinion that the cost of the bond of the Super
intendent of Construction for the new buildings at that institution 
should be paid out of the appropriation to 1he Board of Public 
Grounds and Buildings. 

Very truly yours, 

WM. M. HARGES'L', 
Deputy Attorney General. 

INSURANCE-S'l'ATE HOSPITAL FOR CRIMINAL INSANE A'l' FARvrnw. 

The Act of May 14, 1915, P. L. 524, consti-ued as to the placing of insurance upon 
b11ildings of the hospit.al. 

Office of the Attorney Genera], 
Harrisburg, Pa., June 14, mm. 

Honorable Samuel B. RamLo, Superintendent of Public Gro1mus 
and Buildings, Harrisbm·g, Pa. 

Sir: You recently enclosed a letter from Messrs. Platt, Yungman· 
& Company concerning the insurance 011 the State Hospital for the 
Criminal Insane at Farview, and asked for a construction of the 
Act of May 14, 1915, P. L. 524. 

The facts I understand to be as follows: 

The State Hospital for the Criminal Insane at Farview had 
$401,605 Insurance in force on May 14, 1915, the date of the passage 
of the Act. The Hospital increased this amount during. 19l5 by 
$20,000, and in April 1916 by an additional $6,500, making an in
crease of $26,500 since the passage of the Act. It is suggested by 
Messrs. Platt, Yungman & Company that it is proper 

"To renew the insurance which is existing for the full 
term of one (1) year and to effect insurance which may 
be required on new or additional properties for the full 
term of one (1) year, and no change need be made in 
that amount until the expiration of the policies in 
February, March, April and August, 1917, at which time 
the renewals must be reduced to an amount not in ex
cess of eighty per cent (80%) of the amount which is 
now being renewed." 

Section 7 of this Act of Assembly provides: 

"That, from and after the adoption and approval of 
this act, it shall be unlawful for any department -x- * ~- * 
or any board Qf trustees, overseers, managers, or other 
person or persons, or custodians of State property; to 
purchase, secure, or obtain any policy of insurance on 
any property owned by the Commonwealth, the term ?f 
whkh: policy of insurance shall extend beyond the thir
ty-first aay of December, Anno Domini one thousand 
nir - - - ··- ~ · · purchase, obtain, or 
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secure any such policy of insurance for any amount in 
excess of the amount of insurance . outstanding at the 
date of the approval of this act, after deducting from 
such amount twenty per centum the.reof for each calen
dar year which shall have elapsed from and after the 
thirty-first day of December, Anno Domini one thousand 
nine hundred and fifteen, to the date of purchasing, se
curing, or obtaining such insurance." 

Two things are required by-the a:ct-

First: That after the passage of the act no insurance, the term 
of which shall extend beyond the thirty-first day of December, 1920, 
shall be purchased, and 

Second: That when any insurance is purchased after the passage 
of the act the aggregate of all the insurance shall be measured by. 
twenty per cent. deduction for each calendar year which has elapsed 
after December 31, 1915. 

The purpose of this act is to have the State carry its own insur
ance. No provision is made for insuring new buildings erected since 
the passage of the act, and 1 am advised that the fund created by 
this act i8 amply sufficient to protect all such new buildings. It 
seems to have been the intention of the Legislature that the furnl 
was to provide for insurance upon all new buildings and to gradually 
reduce the insurance upon all old buildings until December 31, 1920, 
when the fund would be able to carry all insurance upon all of the 
properties of the Commonwealth. 

I think it was also the intention of the Legislature-and the Act 
must be so · construed-that the amount of insurance ,_m1tstanding 
at the date of the approval of the Act should not be inereased and, 
beginning one year after December 31, 1915, the amount should 
gradually be decreased. 

Applying these principles to this case I am of opinion that there 
was no authority to take $20,000 additional insurance in 1915 and 
$6,500 further additional insurance in April 1916, and .that such in
crease of insurance should be cancelled. When the insurance which 
was upon the property at the date of the passage of tile act expires, 
it should be renewed by deducting from the aggregate twenty per 
cent. of $401,605 or $80,321 for each year which has elapsed after 
Dcceml.Jer 31, 1915; that is to say- any insurance which expires dur
ing the year 1916 may be renewed for the full sum of $401,605, be
cause no calendar year has elapsed after the. thirty-first of December, 
1915, but the renewal of so much as is in excess of eighty per cent. 
of this amount should be for one year only; and insurance which 
expires during the year 1917 should be renewed so that the aggregate 
shall not amount to more than $321,284; any insurance which ex
pires during the year 1918 should be renewed so that the aggregate 
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shal~ not amount to more than $240,963; any insurance which ex
pires during the year 1919 should be renewed so that the aggregate 
shall not amount to more than $160,642; and any insurance which 
expires durjng the year 1920 may be renewed so that the whole 
amount shall expire December 31, 1920, the period fixed when the 
fund shall carry all the insurance upon State property. 

V e:i:y truly ·yours; 
WILLIAM M. HARGEST, 

Deputy Attorney General. 

BONDS OF OFFICIALS. 

Where a Treasurer of a State institution, who is primarily responsible to tlic 
Commonwealth, .giv~s a bond for .the faithful performance of his duties, . it is not 
n~cessary that other bonds to cover the disbursement of the same sums shonlil be 
given by subordinate officers or employes. 

Office of the Attorney General, 
Harrisburg, Pa., June 20, 1916. 

Honorable Samuel B. Rambo, Superintendent of Public Grounds and 
Buildings, Harrisburg, Pa . 

Sir: Your favor of the 5th inst, fHldressed to the Attorney Gen
eral, was duly received. 

You ask for a construction of the Act of May 28, 1915, P. L. 626, 
requiring State officials and employes who receive and disburse public 
moneys, to give bond. 

It appears that some boards of trustees of State institutions, in 
a~dition to requiring the T~'easurer to gi\'e bond, also requires bonds 
from subordinate officials or employees. 

I understand the facts which call forth your request to be as 
follows: 

The State Hospital at Warren, Pa., requires both the clerk and the 
treasurer of the hospital, in the regular routine business, to be 
bonded in the sum of $10,000 each, and the steward and the ac
countant are also required to be bonded. In the case of the State 
Normal School at Clarion, Pa., the Board of Trustees have required 
the registrar to be bonded. I assume that this is in addition to the 
bond given by the treasurer. 

The Act of Assembly provides: 

"That from and after the passage of this Act, every 
suc.h State official and employe, and every State official 
or employe 'o/ho may hereafter be appointed, who shall 
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receive and disburse public moneys, and shall be required 
to make a good and sufficient corporate bond to the 
Commonwealth, conditioned that he will well and truly 
account for and pay out, according to law, all moneys 
received by him in the performance of his official duties; 
and the amount, when not otherwise provided by law, 
and character of each bond, and the sufficiency of the 
surety, shall in all cases be approved by the Attorney 
General." 

boc. 

The purpose of this Act of Assembly is to protect the Common
wealth in the disbursement of its funds. Where a treasurer of the 
institution, who is primarily responsible to the Commonwealth, gives 
a bond for the faithful performance of his duties, it is not necessary 
for the protection of the Commonwealth that other bonds to cover 
the disbursements of the same sums should also be given by subor
dinate officers or employees. 

I am, therefore, of opinion that the Act of Assembly contemplates 
only the giving of the bond by the official who accounts to the Audi
tor General and State Treasurer for the moneys which are paid to 
the institution, and that any other bonds which the imititution sees 
fit to require are not contemplated by this statute, or to be paid for 
by you1· Department. . 

Very truly yours, 

FUANClS SHUNK BROWN, 
Attorney General. 
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OPINIONS TO SUPERINTENDENT OF PUBLIC PRINTING. 
AND BINDING. 

PUBLIC PRINTING CONTRACTS. 
A contractor for State printing having partially performed his contract and part 

of his work not having been paid for, the contract price of which was $40,000, sus
tained a total loss of his plant by fire. Thereafter the Superintendent of Printing 
and Binding refused to agree that the contractor might have the rest of the work 
done elsewhere at contract prices, and had ·it done by printers of his own selection 
at market prices, which amounted to a much larger sum than the contract price: 
Held, that his action excused the contractor from any further performance of his 
contract; and the Commonwealth had no right to deduct from the amount dne under 
the contract for the work performed any part of the cost of having the rest of the 
work done. elsewhere._ 

The Act of February 7, 1905, P. L . 1, has no application to such a case. 

Office of the Attorney General, 
Harrisburg, Pa., February 8, 1915. 

Hou. A. Nevin Pomeroy, Superintendent of Public Printing and 
Binding, Harrisburg, Pa. 

· Sir: This Department is in receipt of your communication of 
December 21, 1914, asking in substance to be advised whether the 
proper State officers, in settling the account of the representatives 
of Charles E. Aughinbaugh (who was awarded the contract for State 
Printing and Binding for the period of four years beginning July l, 
190!:1), against the Commonwealth for printing and binding ordered 
prior to July 1, 1913, and executed and delivered to and accepted by, 
the Commonwealth subsequent to that date and prior to April 8th, 

. 1914, should deduct from the amount due said Aughinbaugh under 
his centract for said accepted work the difference between the cost 
to the Commonwealth of having certain other printing and binding 
also ordered prior to said first day of July 191:3, but not executed by 
the said Aughinbaugh for reasons hereinafter stated and the amount 
which the Commonwealth would have paid the said Aughinbaugh 
under b,is said ,contract for said work if the same had been done by 
him at, his. coitract prices. 

The material facts stated in your communication and developed 
at the hearing of. t);lis matter before this Department,. are as follows: 
Under the prov~.~i,0;ns of the Act of February 7, 1905, P. L. 1, en
titled: 

"An act to create the department of public printing 
and :binding, to _carry out the provisions of section 12 

( 465) 
30-6-1917 
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article III of the constitution in relation to the public 
printing and binding, and the supply of paper and other 
materials therefor." 

Charles E. Aughinbaugh was awarded the contract for State print
ing and binding for the period of four years beginning July 1, 1909, 
and gave to the Commonwealth a bond in the sum of $16,000 with 
the Security Trust Company of Harrisburg, Pa., and The Empire 
State ~urety Company, as sureties thereon, conditioned, inter alia, 
that the said Aughinbaugh should faithfully perform said work in 
the manner prescribed in said act of assembly. 

This contract, which provided for the execution of the State print
ing and binding a·t 80Ys per centum below the maximum rates fixed 
in the schedule forniing a part of said act of 1905, was duly per
formed down until the 8th day of April, 1914, upon which date the 
Aughinbaugh printery was destroyed by fire. The contract for State 
printing and binding for the four years commencing July 1, 1913, 
was awarded to another contractor, but a considerable amount of 
p1·inting and binding which had been ordered under the said Aughin-· 
baugh contract pl"ior to July 1, 1913, remained unexecuted during the 
early part of the year 1914. Subsequent to July 1, 1913, and prior 
1o April 8, 1914, the representatives of the said Aughinb.augh exe
cuted and delirnred and the Commonwealth accepted a quantity of 
printing and biucling for which there is now due from the Common
wealth a balance in the sum of about $40,000. On the said 8th 
day of April, 1914, the Aughinbaugh printing establishment was to
tally destroyed by fire, and the unfinished printing and bindiug then 
in process of execution for the Commonwealth was destroyed in 
part aud the remainder damaged to such an extent that it was use
less. 

The managers of the Aughiubaugh printery did not claim to be 
excused from the full performance of the contract with the Common
wealth by reason of said fire, but proposed to have the printing and 
binding, ordered by the Commonwealth but not executed and delivered 
prior to said fire, <loue elsewhere for them, and to deliver the same 
to the Commonwealth at contract prices. 

'l.'he Superintendent of Public Printing and Binding, being of 
opinion that nnder the plans proposed by the representatives of said 
Aughinbangh, it would be impossible for them to have the printing 
and binding in question done within such a period of time as would 
meet the necessities of the Commonwealth, notified the managers of 
said Aughinbaugh printery that he would have the unexecuted por
tion of their contract performed by other printers of his own sel~c
tion and under his supervision and control. With the consent of the 
. State officers designated in the 9th section of said act of 1905 
or a majority of them, the Superintendent of Public Printing and 
Bindini had the said printing and binding originally ordered ftoow 
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the said Aughinbaugh but not. delivered prior to said fire executed 
at the expense of the Commonwealth by printers of his own selection, 
at current market prices for such work. The cost to the Common
wealth for the execution of the unperformed portion of the said 
Aughinbaugh contract at said current market prices, will amount 
to about $47,964, whereas the execution of this work at the contract 
prices specified . in the Aughinbaugh contract, would have amounted 
to only about $9,735. · 

The question involved in your inquiry is whether, in settling for 
that portion of the work performed by the Aughinbaugh representa
tives and delivered to the Commonwealth prior to the date of said 
fir@, the fiscal officers of the Commonwealth should deduct from said 
claim which, as above stated, amounts to about $40,000, the excess of 
the market prices for the portion of the contract unperformed by 
Aughinbaugh over the contract prices for the same work. 

In your communication you refer to section 9 of said act of 1905, 
in which section it is provided: 

"That it shall be the duty of said Superintendent of 
Public Printing and Binding to 1·eceive and take charge 
of all the reports made to the Governor by the heads 
of departments, and have the sanie printed by the con
tractor or contractors, and delivered to the proper de
partments. He shall also arrange all matter to be print-

.. ed for the Legislature, qr . eitp.er bran.ch . there.of, . and 
supervise the printing and l;>inding of the same, causing 
i.t to be done in a prompt and workmanlike manner; 
and whenever the contractor or contractors fail to com
ply with his or their contract, either in quality of work 
or in such manner as shall occasion inconvenience to 
the Legislature, or either branch thereof, or detriment 
to the public interest, the said Superintendent may re
ject the work altogether, and, with the advice and 
consent of the Governor, Auditor General and State 
Treasurer, employ another printer to execute such part 
of the work, and charge any excess of cost to the con
tractor or contractors." · 

In my opinion this section has no application to the facts of the 
present case. It is evidently intended to apply to cases where the 

·contractor tenders what he alleges to be finished wotk for acceptance 
by the Superintendent, but which work is defective in quality, or 
has been unreasonably delayed in execution. In such cases the 
Superintendent is authorized to reject the work and, with the ad
vice and consent of the State officers mentioned, employ another 
priµter , to_ ~~~Cll;te the work and charge a:ny , excess of,, cost to . the con-
tractor. , .. : : . 

All of the work actually tendered by the contractor prior to the 
'fire wks accepteA ·and ii<> tender was ·made of the work 'damaged by 
the fire: lt"tJteref~re becomes necessar;yto dispose of the matter 
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upon general principles of law. It is unnecessary to consider · the 
rights of the Commonwealth against the sureties on the contractor's 
bond, because the Commonwealth has it within its power to protect 
itself in settling with the contractor. 

We have here then a case of non-performance by the contractor -of 
a part of his entire contract. What occasioned the non-performance? 
The contractor, after the fire, tendered performance within a time 
which he claimed would be a reasonable time, but the representatives 
of the Commonwealth, being of opinion that the performance tendered 
by the contractor was of such a character that the necessary -activi·. 
ties of the Commonwealth would be unduly delayed, refused to per
mit the contractor to proceed with the work and took the execution 
of the balance of the contract out of his hands. In my opinion this 
action upon the part of the State officers excused the contractor 
from complete performance of his contract. 

"It is a sound principle that he who prevents a thing 
being done shall not avail himself of the non-perform
ance he has occasioned." 
United States vs. Peck, 102 U. S. 64. 

I am, therefore, oi opinion that, up.der the circumstances of this 
case, the proper fiscal officers of the Commonwealth would not be 
justified in deducting from the amount due under the Aughinbaugh 
contract for work executed and delivered to the Commonwealth prior 
to the date of said fire any amount whatever by reason of the in
creased cost to the Commonwealth of securing performance of that 
portion of the Aughinbaugh contract which remained unperformed 
at the date of said fire. 

Very truly yours; 

FRANCIS SHUNK BROWN, 
Attorney General. 

IN RE PRINTING OF LEGISLATIVE BILLS. 
Th e forms on which legislative bills and calendars shall be printed is 11rovided . ~or 

by the Act of 1911 nml may not be changed until such change is nuthm;fa~d by 
legislative action. I ' ' ' 

Office of the Attorney General, 
Harrisbmg, I'a., February 22, .1916. 

Hon. A. Nevin l'omeroy,· Superinternlent Public Printing and Bind
ing, Harrisburg, Pa. 

Sir: Arn'lwering yonr letter of recent date, rel~tiv~ 't 'o th~' form 
" ' '"\ ''l " . ' . ' 

of legii-ilative bills and calendars, as referred to in , CO\nmm~i~nt'iCms 
~ ' ' H ' i , '' T • 

addres.sed to you by W. Harry Baker, Secretary of the Senate, I beg 
to advise you as f oUows: 
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The inquiry is ,based on the suggestion that it would be advisable 
to· have the legislative bills printed the same size and style as the 
advance Acts ar~ now printed. The thought is, as I understand it, 
that if this could be done, there would not only be a great saving to 
the State in the way of purchasing paper and on account of the fact 
that in many cases the bills would not have to be reset for the 
Pamphlet Laws, but it would also result in a great convenience to 
the Senators and Members and all others who handle these bills. 
Undoubtedly, the suggestion is a very meritorious one. Unfortu
nately, however, the Public Printing and Binding Act of May ll, 
1911, P. L. 210, provides in Section 8 thereof (being an amendment of 
Section 25 -of the Act of February 7, 1905) specifically and in de
tail for the size of the pages, form, size of type, etc., of legis1ative 
bills and calendars, and Section 15 of the same Act (being an amend
ment of Section 42 of the Act of 1905) specifically provides (page 
226) for the manner of payment for printing, folding, tipping, sew
ing and delivery of such legislative bills and calendars, basr.'d, of 
course, on their production under Section 8 of the 8ame Act above 
l'eferred to. 

Obviously, therefore, in the absence of any discretionary power in 
the Department of Public Printing and Binding or elsewhere, given 
either in this Act or by any subsequent legislation, there would be no 
authority to change the mandate of the Legislature, notwithstanding 
it might be desirable and advantageous to do so. 

There is nothing in the Act of 1911 giving any authority to your 
Department to alter the terms and conditfons under which the 
printing and binding therein provided for is to be done and paid for, 
and there has been no subsequent leg-islation on the subject . 

. You are accordingly advised that the form of legislative bills and 
calendars as. provided for by the Act of 1911, may not be changed, 
but will have to be printed and produced in accordance with the 
terms of the Act until a change is authorized by legislative action. 

Very truly yours, 

.JOSEPH L. KUN, 
Deputy Attorney General. 
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CONTRACT l!~OR PRINTING. 

'L'he contract' for State printing cannot be extended beyond its expiration, with 
the consent of the contractor. A new contract in accordance with the Act of As
sembly must be let. 

Office of the Attorney General, 
Harrisburg, Pa., December 14, 1916. 

Hon. A. Nevin Pomeroy, Superintendent of Public Printing and Bind
ing, Harrisburg, Pa. 

Sir: Your. favor of tile 5th inst., addressed to the Attorney Gen
eral was duly received. 

You ask to be advised whether, by agreement with the contractor, 
yo11 have any power to extend the present contract for printing 
whieil expires July 1, 1 !J17, to ,January 1, 1918, under the present 
law 1·elating to that snbject. 

'l'lte Act of Februai·y 7, 1!)05, P. L. 3, wilieh was aweIHled by tile 
At! of May 11, l!Jll, P. L. 210, provides: 

"That on tltc fourth 'l'uesd<ty of Ji'ebru<tr!J, 011e thous
and nine h1111dred and five, mid on the fourth Tuesday 
of February in every fourth year thereafter, the Super
intemlent of Public Printing and Binding hereinafter 
provided fo1', shall receive proposals for executing the 
public printing and binding for the term of four years, 
from the first day of Tuesday following .,. * ,_ ·* ~· * and 
the said Superintendent of Public Printing and Binding 
shall, at twelve o'clock meridian on said day, open all 
proposals received," etc. 

'fhis is a positive legislative direction fixing, not only the day on 
which the proposals are to be received, but the day upon which the 
contract is to begin, and the term of that act. 

'rhis langnage leaves no room for doubt or_ construction. There 
iH no authority to extend that act without violating the Act, because, 
if snch extension we1 e made the new contra~t would not begin on 
cve1·y fourth year after one thousand nine hundred and five. 

l arn, therefoi-e, of opi11ion that, without fmther legislative author
ity, tile present contract £o1· printing cannot be extended, even with 
the consent of the conti·actor. 

Very truly yours, 

WlLLIAM M. HAHGES'l', 
Deputy Attorney General. 
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OPINIONS TO THE ADJUTANT GENERAL AND STATE 
ARMORY BOARD. 

SCRAN'.rON ARMORY. 

The cost of building a new foundation for the Scranton Armory should be 
clrnrged to the appropriation for the erection and completion of armories, and not 
to the appropriation for repairs and maintenance. 

Office of the Attorney General, 
Harrisburg, Pa., August 30, 1915. 

Hon. Benjamin W. Demming, Secretary Armory Board, Harrisburg, 
Pa. 

Dear Sir: Your favor of the 20th inst., addressed to the Attorney 
General is at hand. 

You ask to be advised whether the necessary work to be done to 
protect the Scl·anton Armory can be paid out of the appropriation 
for the erection of armories. 

The facts, as I . understand them, are as follows: 
There was a serious cave-in or subsidence of the surface of the 

ground in the city of Scranton, on part of which ground the Scranton 
Armory is located, which sinking did considerable damage to said 
armory; that in order to make the armory building safe it will be 
necessary to sink one or more shafts, run a driveway to a point 
below the foundations of the Armory and, if conditions then permit, 
to erect supports of concrete or other material and to shore up the 
drill shed and armory building, and also place the Armory building 
in safe and habitable condition; that the expense of this work will 
amount to somewhere between twenty-five and fifty thousand dol
lars, the largest portion of which will be for the construction of sup
ports and subterranean foundations -which do not now exist, and are 
not now a part of the Armory Building. 

I also understand that the Armory Board desires, if possible, to 
pay this extraordinary expense out of the appropriation for the erec
tion of armories and I note from your letter that it has been the 
practice to pay out.of the appropriation for erection, for items of ex
traordinary expenditure in connection with armories and that if 
this payment is made out of your appropriation for maintenance and 
repairs, "it. would mean a decided deficiency in the appropriation for 
the support and maintenance of some forty-five other armories located 
in various parts of the State for the two fiscal years ending May 

31, 1917." 
( 473) 
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At fil·st blush this would seem to be within the category of repairs, 
but the work which has to be done consists of new foundations and 
new supports for the building which are no part of the present struc
ture. Your present appropriation for repairs is designated "fQr the 
purpose of managing and caring for armories heretofore erected 
or provided, and to be erected or provided, for the two fiscal years 
beginning June 1, 1915, and to cover necessary repairs and con
tingent expenses in the maintenance of armories, premiums for fire 
insurance, title insurance, etc." 

"Repair * -x- """ -x x does not mean to make a new thing, Jmt to re-fit, 
make good or restore an existing one." 

Todd vs. Inhnbitants of Ro1.cley, 90 Mass. 51, 56. 

· "Repair a building means to replace it as it was, or to restore it 
;ifter dilapidation, not to enlaige or elevate it by raising it from one 
to two or more stories or to extend its sides." 

Dou,qlas vs . Cmn'th. 2 Ra·1dc 262. 

J t has :ilso been held that altering or repaii-ing (lid not even in
clude putting a lightning rod on a house. 

Drew vs. Mason, 81 Ill. 498. 

And it has also been held that "repair" does not mean "recon
struction." 

Tarrehe vs. 0-it.I) of Keokuk, 111 Ia. 310, 82 N. W. 773. 

I am, therefore, of the opinion that the large portion of this ex
penditure for additional new subfoundations and supports, which 
were no part of the original building, are not strictly within the 
term "1'epafrs" as nsed in the appropriation for that purpose. 

Moreover, inasmuch as there is but $120,945.00 appropriated for 
"the managing, and caring for armories ,. ·x· x ·x· and to cover the neces
sai·y repairs and eon tin gent expenses in the maintenance of arn101·ieR, 
pr·emimns of fire insurance, title insurance, advertising for bids, 
nctnal t1·aveling expenses of members of the Armory Board of the 
Rta1(, of Pennsylvania, clerical and general expenses of the Board 
arnl expPnses of im;pection of ·armo1·ies,'' it would seem that 1'he 
LegiRlature never intended that item to covel' anytl!ing beyond the 
or~linary repairs whicl! were l'i.kely to be needed and which conM 
he fo1·eseen, to the forty or more armories to which it applies. It 
was not intended to cover expenses made necessary by an nnnsual 
and unexpected occurrence. · 

It is apparent that the conditions require prompt action in ordei· 
to protect the armory property from further damage. The work to 
be done must be paid for out of some appropriation, eith~r for erect
ing and completing m·mo1·ies, OJ' the appropriation for maintenance 
and repairs. 
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From what has heretofore been said, I am of opinion and so ad
vise you, that the expenditure for this purpose should be charged to 
the approJ:lriation for the erection and completion of armories and 
not to the appropriation for repairs and maintenance. 

Very truly yours, 

WM. M. HARGEST, 
Deputy Attorney General. 

JN RE APPOINTMENT OF U. S. ARMY Oin<'ICER TO NATIONAL GUARD. 

'.rhere is nothing in the Constitution or laws of P ennsylvania whi ch would pl'c
vcnt an office1· of the U. S. Army acc~pting an appointment and commi ssion as 
an officer of the National Guard of P ennsylvania . 

Office of the Attomey Genernl, 
HnrriRhurg, Pa., April 25; lDJ<>. 

General Thomas J. Stewart, Adjutant General, Harri sburg, Pa. 

Sir: Your favor of this date, addressed to the Attorney General, 
is at hand. 1 

You state that the Governor desires to appoint Captain Charles C. 
Allen, of the United States Army, Colonel of the First Infantry, Na
tional Guard of Penm'!ylvania, and that ' the ·war Department will 
grant permission to Captain Allen to accept the appointment and 
commission in the National Guard of Pennsylvania , providing that 
neither the Constitution nor the laws of this State render it illegal 
for an officer of the United States Army to be commissioned as an 
officer of the National Guard of Pennsylvania, and that the War 
Department desires an opinion of this Department upon this subject. 

I have to advise you that there is nothing in the Constitution or 
laws of the Commonwealth of Pennsylvania which makes it incom
patible for an officer of the United States Army to be appointed ancl 
commissioned as an offi cer of the National Guard of Pennsylvania. 

V cry truly yours, 

WM. M. HARGEST, 
Deputy Attorney Or11r"rnf . 
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OPINIONS TO THE STATE BOARD OF VETERINARY EX
AMINERS AND STATE VETERINARIAN. 

VETERINARY MEDICINE. 
All the provisions of the Act of May 5, 1915, P. L. 248, apply alike to the prac

tice of veterinary medicine, veterinary surgery and veterinary dentistry. The act 
is one "re,gulating the practice of veterinary medicine, including veterinary surgery 
and veterinary dentistry or any branch thereof." The practice of castration of 
domestic animals is a branch of veterinary surgery, and the Act of May 5, 1915, 
P. L . 248, is a complete regulation of the entire. subject-matter, all prior acts being 
therein expressly repealed. Any person legally engaged in the practice of castra
tion of domestic animals at the time of the passage of the Act of 1915 is entitled 
to continue such practice upon application to tlrn Board of Veterinary Medical 
Examiners, paying the fee and conforming to the requirements of th e act. As to 
persons not heretofore engaged in this practice, all the provisions of the Act of 
Hl15 apply. If it was not so intended, it must be rcmerlicd by future legislation. 
Under section 22, the Board of Veterinary Medical Examiners may uppoint agents 
to carry on prosecutions under the act. 

Office of the Attorney OenernJ, 
Hanisb11rg, Pa. , ReptP111her 2'.1, lfl15. 

DI'. J. W. Sallade; Secretary Pennsylvania State Boanl of Veterinary 
Medical Examiners, Auburn, Pa. 

Sir: This Department is in receipt of your several inquiries rela
tive to the Act of May 5, l 915, P. L. 248, regnlating the practice of 
veterinary medicine, etc. In answer to your first inquiry, to wit, "How can the Board regu
late veterinary dentistry," you al·e advised as follows: 

The title of the Act is: 
"An act regulating the practice of veterinary medi

cine, including veterinary surgery, and veterinary den
tistry, or any branch thereof," etc. 

Section 2 of the Act provides: 

"* * * * The term 'veterinary mediCine' includes vet
erinary medicine, veterinary surgery, and veterinary den· 
tistry or any branch thereof." 

And Section 4 provides: 
"'Veterinarian' includes a veterinary physician or 

veterinary i>ur~eo:µ or veterinary dentist." 

·You will note that the regi1lation of the practice of veterinary den, 
iistry is ep~~ifjc~llif provid.~d fo,r .~!.this Act. 
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Section 26 of the Act provides that the Act shall go into effect on 
the first day of September, 19151 and Section 11 of the Act provides 
that thereafter 

"* " " ~ no person shall practice veterina_ry medicine or 
assume to use the title of veterinarian or the title of 
tloctor of veterinary medicine, unless he shall" comply 
with the provisions of the Act as therein provided. 

You are, therefore, advised that all the provisions of this Act of 
Assembly apply alike to the practice of veterinary medicine, veteri-
nary surgery and veterinary dentistry. . , 

Relative to you; second inquiry, you are advised as follows: as al
re.'.ldy indicated, the Act of Assembly is one regulating the practice of 
veterinary medicine, including veterinary surgery and veterinary 
uentistry, or any branch thereof.'' It is obvious that the practice of 
castration of animals is clearly a branch of veterinary surgery. More
over, the Act of 1915 seems to be a complete and comprehensive regu
lation of the entire subject matter therein referred to, inasmuch as all 
the previous Acts of Assembly relating to the same subject matter are 
therein repealed. 

An examination of the repealed Acts shows that the Act of May 
29, 1901, (P. L. 36), in section 1 thereof, amended Section 4 of the Act 
of 1889, (P. L. 28), as follows: 

"Provided, That nothing in this Act shall apply or 
f' be taken or construed to apply to persons who practice 

castration of domestic animals and no other form of 
veterinary medicine or surgery." 

The same exception was made by Section 10 of the Act of May 161 

1895, (P. L. 79). 
Inasmuch as these Acts are repealed by the Act of 1915 and the lat. 

ter Act does not include the same exemption or exception, the Act of 
1915 applies to persons who practice castration of domestic animals. 

However, Section 10 of the Act provides that 

"Any persons who, at the time of the passage of this 
Act, shall be legally licensed to practice veterinary medi
cine shall be entitled to a license to continue such prac
tice upon making application to the Board and pay 
proper fee and conform to its reql!irements." · 

This provision, so far as it applies to persons who practiced castra· 
t ion of domestic animals heretofore must not be construed literally, 
Inasmuch as such persons were specifically exempted from the l'fl• 

quirement to register under the prior Acts of Alilsembly repealed, they 
had the legal right to engage in su(!h practice without formal regigtra. 
tioti of any ldnd at ·the time of the pa.ssage ot the Act ot l9ll$1 ~~~ 
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therefore and person who was legally engaged in the practice of cas
tration of domestic animals at the tiJ.ne of the passage of the Act of 
1915, is entitled to receive a license to continue such practice under 
the Act upon making application to the Board and paying proper fee 
and conforllling to its requirements. As to persons, however, not 
heretofore engaged in this practic~, all the provisions of the Act of 
1915 apply for the reasons above set forth and if it was not intended 
that this Act should be so comprehensive it must be remedied by 
future legislation. 

Answering your third inquiry as to whether or noj the Act permits 
your Board to appoint agents to carry on prosecutions in the various 
counties of the State, · your attention . is called to Section 22 of the 
Act, which provides that · 

"* * * * the Board or its legally authorized agent, acting 
for the Commonwealth of Pennsylvania, shall be the 
prosecutor in all such cases." 

- You are advised that under this Section your Board may appoint 
agents to carry on prosecutions under the Act: 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 

IN RE VETERINARY PROSECUTION. 
Under the Act of May 5, 1915, P. L . 248, the State Board of Veterinary Medical 

Examiners need not pass on each ease of violation of the law, but may appoint an 
agent and give such agent general authority to become prosecutor for violations of 
the act and also authority to collect fines and penalties recovered for violation 

thereof. 

Office of the Attorney General; 
Harrisburg; Pa., February 10, 1916. 

Dr. J. W. Sallade, Secretary, State Board of Veterinary Medical 
Examiners, Auburn, Pa. 

Sir: I have your favor of the 2nd inst. inquiring as to whether the 
agent of the State Board of Veterinary Medical Examiners, holding a 
general authorization, may proceed to prosecute flagrant cases of,vio
lation of the Act of May 5, 1915, (P. L. 248), without submitting the 
evidence to the Board and receiving special authorization to proceed. 

31-6- 1917 
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By Section 24 of the Act of May 5, 1915, supra, it is provided, inter 

alia: 
"'l.'he Board or its legally authorized agent, acting for 

the Commonwealth of Pennsylvania, shall be the pro~e
cutor in all such cases. All fines and penalties for vio
lation of this act shall be for the use of the Common
wealth, and shall be pai<l to the Board or its duly au
thorized agent, and uy the Board paid into the State 
'l.'reasury." 

'l'he Act of l!JlG is ml1eh uroa<ler in this respeet than the Act of 
April 18, lUOG, ~P. J,. 209). In that Aet it waf' provided with respect 
to violation of the provisions tnereof: 

"Said State Board of Veterinary Medical Examiners 
shall be the prosecutor in all sueh cases." 

'l'bc Act of l!Jl5 1locs not require that the Bonsu, as a Board, shall 
pass upon e:ieh case of violation of the law aml 1mle1· proseeution, 
hnt permits sucb prosecntiou to he 1Jro11ghi hy its 1l11ly anthorizetl 
age11t. 

l beg to <11lvise yon, therf'fo1·e, tlwt the Boar1l 111ay appoint au agent 
aud give s11d1 agent genel"a! a11th01·il.y to \Jel"orne pro:-iccutor for vio
lations of the Aet, arnl also a11tlio1·iiy to l"olket lilies aud penalties re
covered for violation thereof, ;rntl whe11 s11d1 autlwrity has Leen gfrei1 
the agent tlt11s tluly authorizetl lllay i11stit11te prosee11tio11s for violn 
tion of ihe Aet without sulrn1it1.iug the t~1·i1lc11ee to your Boa1·fl alHl 1·p . 

n~iviug Flpeeial authorization lo prol"eed . 

Ve1·y trnly yom·:;, 

WlLLlAM H . KELLER, 
J1'iJ'sf. D1·1111ly A Uornr·y G1;111'rnf. 

lN RE MEAT INSPEC'l'ION-- GLASS c°ASES. 

T\;,. State Livestock Sanitary Boarcl, unclcr the Act of May 28, 1915, P. L. 587, 
has ti•" right t0 make any regulation which 'may be necessary to protect th~ public 
l1calth , an1l may compel dealers in meat to protect it by placing it within glass case&. 

Office of the Attorney General. 1 

Harrisb,urg, Pa., .February 16, 19l6. 

Dr. C . . J. Marshall, State Veterinarian, Harrisburg, Pa. 

Sir: Your favor of recent date, addressed to the Attorney General, 
is duly received. You ask to be advised whether the State Livestock 
Sanitary Board Cflp. ~p.force a regiJ.l~tfon requiring· meats to be-placed 
in glQ.lilliJ cases. ~ 
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The Act of May 28, 1915, P. L. 587, provides in Section 9 that 

"rt is unlawful in an establishment to permit any 
meat or meat-food product to be touched or handled by 
any person other than the owner, lessee, or manager of 
an establishment, or other than the agent or employe 
of such owner, lessee, or manager, or to permit any 
meat or meat- food product to be exposed to insects, 
animals or fowls." 

Section 20 provides that the Act shall be enforced by the Livestock 
Sanitary BQard and 

"To that end it may adopt and promulgate such rules 
and regulations as it may deem necessary. So far as 
practicable the regulations of the meat hygiene service 
of the United States Department of Agriculture shall 
be included in the rules and regulations of the Board." 

'l'his Act is an Act for the protection of the public health. It 
must be reasonably construed to effectuate that purpose. It pro
hibits meat and meat-food products from being exposed to insects, 
a uirnali-: aml fow Ii-:. 'l'he Boanl haN 1l1e right to make auy regula tio11 
which will carry out tlu~ ]Jlll"po:;e of 111l' Ad. H has no rigLt to lllake 
regulations which will be broader in scope than the terms of the 
Aet. I I" thel'e ii-: 110 other :;ati:;foctoi·y 10l'tl10d , in tit~ jlJ(lg111e11t of" tl1e 

Livestock Sanitary Board, by which meat and meat-food products 
may be pro1ed.e1l fro111 <>xpoi-:111e to i11Nl~1N, ;t1tj111als 01· fowli-:, 1hPn a 

regulation requiring meats and meat-food products to be placed or 
confined in a glass case would be reasonable and sustainable under 
the language of this Act. · 

If, on the other hand, wire netting or any, other protection is ade
quate to prevent meat aml meat-food pr·oducts from being exposed to 
i.usects, animals or ·fowls, then the Board cannot require a glas~ 

case. 

Very truly yours, 

WM. M. HARGEST, 
Deputy Attorney General, 
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OPINIONS TO TH'.6! DAIRY AND Foon COMMlSSlONER. 

MANUl!'ACTURE OF FLOUR. 

It is not lawful to m:rnnfacture flour in 1'.ennsylvnuiu by a process which blenches 
the flour un<l prodn('•'8 nitrous acid aml uitrntcs, for shipment to other Stntf's, hnt 
uot for consnDJptiou or sale iu l'l'nnsylvanin. 

Office of the Attorney General, 
Hanisbmg, Pa., August 20, 1915. 

Hon. James Foust, Dairy and Food Commissioner, Harrisburg, Pa. 

8h·: l ~eg to acknowledge yours of August 6th requesting my opin
ion as to the right of a flour manufacturing company to manufacture 
flour .in Pennsylvania by a process which bleaches the flour and pro
duce(' :oJtrous acid and nitrates, for shipment to Virginia, North and 
South Carolina, Florida, and Georgia, but not for sale or consump-

. tion in Pennsylvania. 
WJ:iilst the primary ouject of this and .similar acts is the protection 

of tl!_e people of Pennsylvania, and whilst such fl.our might be put in 
pa~k~ges marked "not for sale in Pennsylvania," and ·whilst possibly 
none of it ever would be offered for sale here, yet the Act of May 13, 
1909, is absolutely prohibitive. That Act makes it unlawful to manu
facture, sell, offer for sale, etc., such fl.our in this State . 

. Knowing as I do the high character of your inquirers, I have no 
doubt that they would see to it that as far as lay within their power, 
none of the fl.our so manufactured would be sold or used in this 
State. 

It is l!.nfortunate that this qompany should be deprived of the op
portunity to employ labor, etc., within this Commonwealth to manu
facure an article which is legally sal~able in other states, and which 
would not, in fact, and could not legally, be sold and used here, and 
should be compelled to go into those states, erect mills, etc., etc., 
there and thus deprive <;>ur State of an active industry, but the lan
guage of the law is so plain that the opinion which I have herein 
given you is inevitable. 

I re1n:;iin, 
Yourr-; \ ' <'I'.V truly, 

FRANCIS SHUNK BROWN, 
Attorney General_. 

( -187) 
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BLEACHED FLOUR MAY NOT BE MANUJJ"'ACTURED OR SOLD IN PENN· 
SYLVANIA. 

Flour which is bleached by the "chlorine method" is "adulterated" within the 
meaning of the Act of May 13, 1909, P. L. 520, if it either (a) adds ingredients 
deleterious to health, or (b) conceals damage or inferiority, (c) deceives or misleads 
the purchaser, ( d) makes tl!e flour better or of a greater value than it is. 

'l'he said act forbids not only the sale of such :vroduCts, but ''l!aving in possession 
with intent to sell." Acconliugly, adulterated flour may not be manufactured iu 
this State for sale outside. 

Office of the Attorney General, 
Harrisburg, Pa., October 21, 1915. 

Hon. James Foust, Dairy and Food Commissioner, Harrisburg, Pa. 

Sir: Your favor of recent date, requesting an opinion "as to 
whether flour bleached by the chlorine method can be sold in Penn
sylvania," is at hand. 

I understand a reputable flour mills company of this State desires 
to make flour and bleach the same by what is known as the "chlorine 
method," and that such flour is not for consumption in this State 
but for sale outside of the State of Pennsylvania; that it is an ope°'ii 
question whether this inethod of bleaching adds ''ingredients dele
terious to health." 

Section 1 of the Act of May 13, 1909, P. L. 520, makes it unlawful 
"to manufacture, sell, offer for sale, expose for sale, or have in pos
session with intent to sell, any article of food which is adulterated 
or misbranded within the meaning of this Act." 

There is no doubt that flour is food,_ within the definition of the 
Act. 

Section 3 provides that an article of food shall be deemed to be 
adulterated, among other things, "if it be mixed, colored, or changed 
in color, coated, polished, powdered, stained or bleached, whereby 
damage or inferiority is concealed, or so as to deceive or mislead 
the purchaser; or if by any means it is made to appear better or of 
greater value than it is." 

It is also deemed1 to be adulterated if it contains "any added 
ingredients deleterious to health." The Act prohibits a number of 
chemicals in food in any quantities but I am not advised that the 
ehlorine method includes any of them. It may be an open question 
as to whether t .his method would add "ingredients deleterious to 
health." 

What is the purpose of the bleaching? Why should flour be 
bleached? Such bleaching manifestly does not increase the food 
value 9f the flour, although it may not decrease it. 

There is nothing before me .by which I can determine as a fact the 
effect of the bleaching upon the flour or npon the purchase; thereof, 
lmt, if in fact hleaching by the chemical process, either (a) adds in-
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gredients deleterious to health, or (b) conceals damage or fuferior
ity, or (c) deceives or misleads the purchaser or (d) makes the 
flour appear better or of greater value tlian it is, such bleaching 
w-ould adulterate the flour within the meaning of the Statute. 

Being thus adulterated, can it be sold for shipment outside of the 
State of Pennsylvania? The Act prohibits not only the sale of it, but 
"having in possession with intent to sell" any article adulterated or 
misbranded, within the meaning of the Act. 

Very recently the Attorney General advised you that it was the 
violation of this statute "to have in possession with intent to sell," 
flour bleached by nitrous aci~ and nitrates, although the flour was in
tended for shipment to other States and not for sale and . consump
tion in Pennsylvania. 

The Oleomargarine Act contains the same language; that is to say, 
it prohibits "having in possession with intent to sell" colored oleo
margarine, and it has uniformly been interpreted to prevent the 
shipment of colored oleomargarine from Peunsylvania into other 
states. 

I therefore advise you that "having in possession with intent to 
sell" flour bleached by the chlorine method if such bleaching "adul
terates" the flour as above indicated, is a violation of the Act of As
!';embly above mentioned, even though the sale of such flour is to be 
affected and the shipment made to other states and that such flour 
is not for consumption in Pennsylvania. 

Very truly yours, 

WM. M. HARGEST, 
Deputy Attorney General, 

IN RE PURE FOOD LAWS. 

If after purchase and analysis of a bottle of c~tsup from the shelves of a 
store of a retail merchant in Pennsylvania, such catsup is found to violate the 
pure food laws of this State, such laws may be enforced even though the catsup 
has been shipped from Rochester, New York, and is sealed and labeled in con
formity with the National Food and Drugs Act of June 30, l906. McDermott vs. 
'Visconsin, 228 U. S. 115, explai1w1l. 

Office of the Attorney General, 
Harrisburg, November 19, 191rJ. 

Hon. James Foust, Dairy & Food Commissioner, Harrisburg, Pa. 

Sir: Your favor of recent date was received. You propound the 
following question: 

"If a box containing_ two or more dozen bottles of 
catsup, properly sealed and labeled in conformity. with 
the National Food and Drugs Act of June 30, 1906, and 
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shipped from another state to a retail merchant in ·Penn
sylvania , is opened and the . bottles placed upon the 
shelves of the store for sale, and upon purchase by an 

-agent of this Department and on analysis, the catsup 
is found to violate the Pure Food laws of this State,. can 
the Pennsylvania laws be enforced?" 

With your request you submit a copy of a letter of the State Food 
,rncl Drug Commissioner of Indianapolis and an opinion of the At
torney General of Indiana; all to the effect that there cart be no in
terference with a grocer who sells to his customer a single bottle 
of ·catsup, if it complies with the Nati~nal Food and Drug Act, even 
though it violates the laws of the State, when such bottle of catsup 
wa s a part of a shipment from another state and originally packerl 
in a larger case or box. 

\"our inqnir~' and the conesponclence sn'bmitted are th e result of a 
111i sc011sti-11 ct ion of the cnse of McDcl'mitt 11s. TVisconsi11, 228 71. 8. Jlfi, 
:ii La1ryf'rs f<Jdilion. 154. 'l'he im pression prevails s in ce th e opinion in 
1·Jiat ease, t hat a State caimot enforce its vm'e food la"·s against sillgle, 
sealed packages of food misbranded or adulterated according to 
State laws, if such single packages comply with the provisions of the 
National Food and Drugs Act of .June 30, 1906, (34 St. at La1'ge, 
11;8, Chapter 3915, U.S. Comµ. Stat. Snµp . 911 , page 1354). This 
impression is not justified by the decision itself. The precise ques
tions in that case were, 

First. '~Thethe1· the word "pnckaie'' as trned in theFoocl alJ(l Dn1gs 
Act was lirnited to "original package" as understood in interstate 
commerce, or whether it included the goods upon the shelves of a 
local merchant for sale. 

S econd. Whether the Wisconsin law, which required the goods to 
contain the exclusive label.s provided by that statute, and, in effect, 
prohibited the labels required under the National Food and Drugs 
Act, was beyond the power of the State to enforce. 

Th e plaintiff in error, a r etail merchant in Oregon, Wisconsin, 
was convicted of violating the Wiscon sin statute because he had in 
l1is possession with intent to sell and offered for sale, "Karo Corn 
R,vrnp" which was not labeled according to the 'Visconsin law pro
viding tbat "the mixture or syrnps designated in this section slwll 
]l((vr 11n othrr drsi,qnation or brand than l1rrcin required,'' etc. He 
lt acl pnrchased from wholes<lle grocers in Chicago twelve half gal
lon tin cans of Karo Corn Syrup, tbe shipment being made in wooden 
hoxes containing 1he cans, arnl when the goo<ls were receiY<><l a i the 
s1·01·e, th e ca ns we1·p taken from the ori ginal hoxf's Hllfl plncecl on the 
shelves for snle, at retail. The cans were labeled in accordance with 
the Natio.nal Pure Food and Drngs Act. That Act provides. as 
statell in the opinion of McDermott vs . ' •Vil son, page 130: 
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"And as to food, if it shall be labeled or branded so 
as to ?eceive or mislead a purchaser, or purport to be 
a foreign product when not so, or, if the contents of the 
package as originally put up shall have been removed in 
whole or in part, and other contents placed in such pack
age j or, if the package fail to bear a statement of the 
label as required, or, if in package form and the contents 
are stated in terms of weight or measure, and they are 
not plainly and correctly stated on the outside of the 
vackage ). or, if the package containing it 01' its label 
contain any design or device regarding the ingredients 
or the substances contained therein which are false or 
misleading in character, the food shall be deemed mi:,;
branded." 

The Court, speaking through Mr. Justice Day, said: 

"That the word 'package' or its eqnivale11t expression, 
as used by Congress in sections 7 and 8 in defining 
wlrnt shall constitute adulteration and what shall con
stitute misbranding within the meaning of the act, clear
ly refe1·s to the im111 ediate container of the m·ticle wltid1 
is intended for consumption by the public, there can be 
no question. And it is sufficient, for the decision of these 
cases, that we consider the extent; of the word 'package' 
as thus used only, and we therefore have no occasion, 
and clo not attempt, to decide what Congress included in 
the t errns 'original unbroken package,' as used in the 
second and tenth sections, ancl 'unbroken package' in 
the thfrd section. Within the limitations of its right 
1°1> regula1·e interstate commerce, Congress is mauife~·dJy 
aiming at the contents of the package as it shall reach 
the customer, for whose protection the act was primar
ily passed, and it is the branding upon the package 
which contains the article intended for consumption 
itself which is the subject matter of regulation. Lim
iting the requirements of the act as to adulteration and 
misbranding simply to the outside wrapping or box 
containing the packages intended to be purchased by the 
consumer, so that the importer, by removing and de
stroying such coveriIJ.g, could prevent the operation of 
the law on the imported article yet unsold, would ren
der the act nugatory and its provisions wholly inade
quate to accomplish the purposes for which it was 
passed." 

'l'he Court also said, page 135: 

"In the view, however, which we take of this case, it is 
unnecessary to enter upon any extended consideration 
of the nature and scope of the principles involved in de
termining what is an or'i,qinal package. For, as we have 
said, keeping within its Constitutional limitations of au
thority, Congress may determine for itself the charac
ter of the means necessary to make its purpose effectual 

4!)1 
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in preventiug the shipment in interstate commerce of 
articles of a harmful character, and to this end may 
provide the means of inspection, examination, and seiz
ure necessary to enforce the prohibitions of the act." 

And on page 136: 

"To determine the time when an article passes out of 
interstate into state jurisdiction for the purpose of tax
ation is entirely different from deciding when an article 
which has violated a Federal prohibition becomes im
mune. The doctrine (of original package) was not in
tended to limit the right of Congress, now asserted, to 
keep the channels of interstate commerce free from the 
carriage of injurious or fraudulently branded articles, 
and to choose appropriate means to that end . .. The legis
lative means provided in the Federal law for its own 
enforcement may not be thwarted by state legislation 
having a direct effect to impair the effectual exercise 
of such means." 

'l'he Court held that Congress could employ the means to keep 
interstate commerce free from misbranded articles, even to an in
spection on th!) shelves of a retail grocer after the goods had been 
removed from the "original package," as known in interstate com
merce. 

The Court also held that. a State statute which interfered with 
such supervisory power over the avenues of commerce was an ex
cessive and illegal exercise of the State's power. 

This is the full extent to which the case of McDermott vs. Wis
consin goes. 

There is no Pennsylvania pure food statute which excludes, or re
quires the obliteration of, any lajbels placed on foods under the 
United States Food and Drugs Act,' nor is there any Pennsylvania 
statute which interferes with the inspection by the Federal authori
ties of goods either in original packages, or upon the shelves of re
tail merchants. 

The precise question, then, is whether a Pennsylvania statute may 
be enforced even if its provisions go far.ther than the Federal law, 
but do not interfere with the operation of the Federal statute. 

Referring again to the mu~h discussed case of McDermott vs. Wis
consin, it is seen that the Court was careful to say in terms that 
the regulations of Congress would not prevent enforcement of similar 
regulations by a State for the protection of its people. 

Mr. Justice Day said, page 131: 

"While these regulations are within the power of Con
gresfi, it by 110 means follows that the state is not permit
ted to make regulations, with a view to the protection 
of its people against fraud or imposition by impure food 
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or drugs. This subject was fully considered by this 
court in Savage v. Jones, 225 U. S. 501, 56 L. Ed. 1182, 
32 Sup. Ct. Rep. 715; in which the power of the stale to 
make regulations concerning the same .subject matter, 
reasona<ble in their terms, and not in conflict with the 
act of Congress, was recognized and stated, and certain 
regulations of the state of Indiana were held not to be 
inconsistent with the food and drugs act of Congress.'' 

Again, on pages 133, 134: 

_"Conceding to the state the (tuthority to make regu
lations consistent with the Federal law for the f'urther 
protection of its citizens against inipure and misbrand· 
ed food and drugs, we think to permit such regulation 
as is embodied in this statute is to permit a state to dis· 
credit and burden legitimate l<'ederal regulations of in· 
terstate commerce, to destroy rights arising out of the 
Federal statute which have accrued both to the govern
ment and the shipper, and to impair the effect of a Fed
eral law which has been enacted under the Constitu
tional power of Congress over the subject." 

4!)3 

The essence of the decision is found in these words, pages 132-
134; 

· "To require the removal or destruction before the 
goods are sold of the evidence which Congress has by the 

' Food and Drugs Act, as we shall see, provided may be 
·examined to determine the compliance or non-compli
ance with the regulations of the I•'ederal laws, is beyond 
the power of the State. The Wisconsin Act which per
mits the sale of articles s1tbject to the regulations of 
interstate commerce only upon condition that. they con
tain the exclusive lCLbels requ-ircd by the stntu.te is an o,ct 
in excess of its legitimate power." 

The question you propound is practically settled by the case ·Of 
Savage vs. Jones, 225 U. S. 501, 56 L. Ed_. 1182 .. 

That was a suit to restrain the State chemist of Indiana from 
enforcing an act of that state relating to concentrated commercial 
feeding stuffs. It was alleged that the Indiana Act which required 
certain labels to be affixed to the package, disclosing in part the in
gredients and also required certain stamps purchased from the State 
chemist should be attached as an inspection fee, interfered with in
terstate commerce and also because Congress had legislated upon the 
subject by the National Food and Drugs Act, its jurisdicticzn was 
exclusive, and therefore the Indiana Act could not be enforced as to 
pU:ckages received from outside the State and sold by the importing 
purchaser in the same packages. 

The Court held that the Act was not an unconstitutional regu
lation of 'interstate commerce, and also, as stated in the syllabus 
in 56 Law. Ed. 1183, that: 
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"Congress did not by the passage of the Food and 
Drugs Act of .June 30, 1906, for the prevention of adul
teration and misbranding of foods and drugs when the 
subject of interstate commerce, preclude the enactment 
of the Indiana Act prohibiting sales of concentrated 
commercial feeding stuffs in the original pnckages, un
less there be a compliance as to inspection and analysis 
and the disclosure of ingredients -x- * ~· ·•· ·* and with its 
incidental provisions for the filing of a certificate, for 
registration, and for labels and .stamps." 

l\fr. Justice Hugues, writing the opinion of the Court, said, page 
524: 

"The State cannot, under cover of exerting its police 
powers, undertake what amounts essentially to a regu
lation of interstate commerce, or impose a direct bur
clen upon that commerce." (Citing many authorities). 

"But when the local police regulation has renl rela
f;fon to the suitable protection of the people of the 
State, and is rcasonnble ·in its requirements, it is not 
·invalid beca,1.t8c it may ·inC'identally affect interstate co111-
111cffc, vroviclecl it does not conflict wit71 lcyislat ion 
enacted by Congress vursuant to its Const itutional aiu
thority." (Citing many authorities). 

And on page 526, quoting from Plumly vs. Mass, 155 U. S. 461, 
he said: 

"Such legislation may, indeed, directly, or in
cidenta lly atl'etl t1·ade in :-;nth p1'0<luets transp01·:e<l 
from one state to another state. But that circumstance 
does not show that laws of the character alluded to are 
iuconsistt>nt with the power of Congress to regnlate emu
merce amoi1g the several states." 

Again, on page 529 : 

"The o!bject of t~e Food and Drugs Act is to prevent 
:Hlnlteration and misbranding, as therein defined. It 
prohibits the introduction into any state from any other 
state 'of any article of food m· dn1gs which is adnlternted · 
or misbranded, within the meaning of this act.' The pur
pm;e is to keep such articles 'ont of the channels of inter
state eomrnerce, or, if they enter snch commerce, to con
demn them while being trm1l'ported or when they have 
i·ead1e(] their destinations, provided they remain nnloacl
ed, unsold or in original 1mbr·oken packnges.'" 

And on page 532: 

''Can ii br sriid that C011qi·cs8, nevertheless, has dcnfod 
to tlir: stale, 1/)i/h 1·rs7)('d to tlir: feeding s·tuffs comin_q 
from anotlll"r sta ff' a'lld sol~ in the or(rrina,l packages, 
the 11mN"r tlu: sl ate otl1rnrrnc would have to prevent 
·imposition npon the public by making a reasonable and 
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non-</,,iscri1winatoi·.IJ z>rovision for the (Uselosure of ingre
dients, and for ins1icetion a1ul analysis? If there be such 
deuial U is uot to b.e fow1d in any express declarcitions 
to that effect. Undoubtedly Congress, by virtue of its 
paramount authority over interstctte commerce, 1night 
ha:ve said . that s1wh goods sh<J¥:ld. be frfie from the inci
dental effect .of a state law enacted for these purposes. 
But it did not so deelare." · 

t • ,.,~, 
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In the case of Simpson vs. Sheperd, 230 U. S. 352, 57 L'. Ed. 1511, 
the Conrt .. i;;aid: 

"State inspection laws and statutes designed to safe
guard the i11habitants of a state from fraud and imposi
tiqn are Vl\lid when reasonable in their requirement, and 
not in conflict with .Federal rules, although they may 
affect interstatt> eornmerce in their relation to articlt:>,.; 
prepared for exvort, or by including incidentally those 
brought into the stale and held for S(tle in the original 
i111 vortecl pnckages ." 

If'the State can, as decided in Sa,age vs. Jones, require an addi
tiolitll label disclosing ingredients and also stamps covering cost 
of inspection to be attctched to the original package, without un
constitutional interferences with interstate commerce, or with tiie 
operation of the National Food and Drugs Act, it certainly can en
force its own laws when food in violati6n thereof is offe1'ed for sale 
by a citizen of the State to other citizens of the State, even though 
the food was imported from another Stat~ 

lt 'is therefore clear that the pure foorl statutes of the State of 
Pennsylvania which do not interfere with the labeling provided by 
the National Food and Drugs Act, or with the inspection of the 
Federal authority under that Act, do not even incidentaily interfere 
with interstate commerce. 

There is another consideration. The enforcement of the pure food 
laws of ·the State practically ·begins where the Federal control ends. 

In the case of McDermott vs. 'Wisconsin, it is said in the opinion, 
page 136: 

"To make the provisions of the act effectual, Congress 
has provided not only for the seizure of the goods while 

beiug actually transpo1·tpd in interstate commerce, lrn t 
has also provi(le<l fo1· sneh seizure after such tra.nsporta
tion arnl while the go.0<ls remain 'nnloarlc><l, nnsohl or in 
original and unbroken packages.' The opportunity of in
spection enroute may he very inatleqnate. '/'he rea l oppor
tunity of ,qovcrm11P11f i11s11ection rnay only arise when, as 
in the present ('ase, the goods as zmcked have been re
moved frmn the outside box in which they were shipped, 
rmd remain, as the act provides, <nnsold.' It is enouqh, by 
the terms of the act, if the articles are ttnsold, whether 
in original packages or not." 
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-The -cPennsylvania statutes usually contain the language making 
it illegal to "sell, offer for sale, expose for sale or have in posses
sion with intent to sell," any adulterated or misbranded article of 
food. 

The Federal statute follows the goods from another state into 
Pennsylvania and on ~the shelves of the retail merchant. When the 
goods get upon the shelves of the retail merchant the State inspec
tion begins. There is no conflict of authority. The enforcement of 
Pennsylvania laws against goods on shelves of a retail merchant, 
is not even an incidental control of interstate commerce, nor is it 
any interference with Federal inspection. 

I am aware that this opinion does not appear to be in harmony 
with the case of Corn Products Refining Company vs. Weigle, 221 
Federal Reporter, 998, and the decree entered in that case which is 
before me, !but not reported, certainly is not in harmony with this 
opinion, but there is no case in the United States Supreme Court 
which has gone to the length of the case just quoted, and, as I un
derstand the decisions of that Court, the case of Corn Products Re
fining Company, vs. Weigle has gone farther than any other case in 
that it completely ousts State inspection of goods that were once 
in interstate commerce, if such goods happen to be labeled in con
formity with the National Food and Drugs Act, and prevents the 
operation of any State statute upon such goods, even as between the 
retail resident dealer and jhe resident consumer of the State. I 
cannot agree that the passage of the National Food and Drugs Act 
has such sweeping effect in destroying the police power of the State. 

Therefore, specifically answering your inquiry, I am of opinion 
that after purchase and analysis of a bottle of catsup from the 
shelves of a store of a retail merchant in Pennsylvania, such catsup 
is found to violate the pure food laws of this State, such laws may be 
enforced, even though the catsup has been shipped from another 
state and is sealed and labeled in conformity with the National Food 
and Drugs Act of June 30, 1906. 

I return herewith the correspondence submitted with your request. 

Very truly yours, 

WM. M. HARGEST, 
Deputy Attorney General, 
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SALE OF OLEOMARGARINE. 
A merclrant, holding a license to sell ~leomargarine at retail, cannot take orders 

therefor in cities and towns, other than the one designated in his license, and sub
sequently fill such orders by delivering the oleomargarine from his licensed place of 
hu.siness. 

Office of the Attorney General, 
Harrisburg, Pa., F$ruary 3, 1916. 

Hon .• Tam.es l<'onst, nairy and Food Commissioner, Harrisburg, Pa. 

Sir: Your favor of January 25, requesting an opinion of this De
partment as to whether a merchant holding a license _ to sell oleo
margarine at retail, can take orders for the product in cities and 
towns other than the one designated in the license, and fill such or
ders by delivering the product by vehicle or otherwise, is at hand. 

The oleomargarine law of May 29, 1901, which was amended by 
the Act of June 5, 1913, P. L, 412, provides in Section 1 

"That no person, :firm, or corporation shall, by himself, 
'1.erself, or themselves, or by his, her or their agent or ser
vant, nor shall any officer, agent, servant or employe of 
any person, firm or corporation, manufacture, sell, ship, 
consign, .offer for sale, expo!?e for sale, or have in posses
sion with intent to sell, oleomargarine ~- * * * nnles;; 
such person, firm or corporation shall have first obtained 
a license and paid a license fee as hereinafter provided." 

Section 2 provides, in part: 

"That any person, firm~ or corporation, and any agent 
of ,<JUch person, firm or corporation, desiring to manu
facture, sell or offer or expose for sale, or have in pos
session with intent to sell, oleomargarine, butterine, or 
any similar substance not made or colored so as to look 
like yellow butter, shall make applica.tion for a license 
so to do in such form as shall be prescribed -x ~- * * 
which application, in addition to other matters which 
may /be required to be stated therein by the said Dairy 
aud Food Commissioner, shall contain an accurate de
soi'iption of the place where the proposed business is in
tended ;to be carried on "' ·• * if the said application is 
satisfactory to said Dairy and Food Commissioner.,. •· •· 
* * ·* he shall issue to the applicant or applicants a li
cense authorizing him, her, or them to engage in the 
manufacture or sale of oleomargarine •· * * • s'ud1. 
license shall not authorize the manufacture, sale, ex
posing for sale or having in possession with intent to 
sell oleomargarine, butterine, or any simi.lar substarwe, 
at ~ny other place than that designated in the applica
tion a'YIJd license." 

Strictly construing the second section just quoted, it would seem 
to require a license not only from every person, firm or corporation 
engaged in the sale or manufacture but also from every agent of 
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such person, firm or corporati-0n, but the language of the first sec
tion indicates that when the license is obtained by a person, firm or 
corporation, such license shall authorize the agents, servants and 
employes thereof to manufacture and sell oleomargarine. 

Under the provisions of this law it is clear that both the pe1;son 
and the place are licensed. It is also clear that oleomargarine could 
not be sold by an unauthorized person at an authorized place, or by 
an authorized person at an unauthorized place. In order to ,bring 
the sale within the terms of the statute, it must be made by a person 
who has been licensed, through himself or .his agent, and from a place 
which has been licensed. 1'he license issued to a person, firm or 
corporation, does not authorize an itinerant business in oleomar
garine. This Act must be construed to carry ont the Legislative in
t0nt. Manifestly one of the pur)Joses of the Act was to have. the 
oleomargarine business under the inspection and supervision of the 
Dni1·y and Food Commissioner. lf a license were a roving commis
sion to permit taking of orders in other cities and towns other tlrnn 
one· clesignated in the license, it would make inspection or snper
vision hy the Dairy and Foo<l Commissioner extremely difficult. 

If such a scheme could be followed, one person might take out one 
li cense for an entire county and transact his business by means of 
traveling agents taking orders therefor, or even extend such 'bnsi
ness into other counties. 

It might he an nnreasonahle construction to hold that every clerk 
of n retail dealer who has a license to sell oleomargarine, must be 
also licensed because the Act snys that every agent of such person, 
firm or corporation desiring to manufacture, sell, offer or expose for 
sale, ol eor11 argarine, shall make an application for a license so to do. 
\Vhere a el e1·k or employe, in the regnlar course of his business is 
t~king orders for other goods and along therewith, and as incident 
to such business takes orders for oleoniargarine to be delivered with 
J-lw other p1 oclnets. such trnnsaetion ma~- fair]~· he coverrl ~)y the 
retailer's license. On the other hand, it would be just as unreason
::i.hlP, ::i.nd do violence to the Legislative intent, to say that under this 
Rta tntc, a lieense to Rell oleomargarine at retail, would permit the 
agents of the holder of tlH' license to tr·a \'l'l around in other cities and 
towns for tl10 p11 rpose of obtaining orders, even though the orders 
were to lw filled by snhsequent cl elivery from the place licensed. No 
Rneh leg:ii:;Jat i\'(• intention can he gathered from thiR statute. The 
J:rng1rn ge is: 

" Snelt l ie<'ns<>s i:;Jin ll not anthorize the manufactnre 
or Rale .:: ·:: ,,. at any otlH\r pl:ic·<• than that dcsignate<l 
in the application and license." 
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To be more speC'ific: If a retail mcrclwnt, wlto hold1:1 n rntail oleo
margarine license, has regular clerks taking orders for groceri.es, 
and orders for oleomargarine arc tuk<'11 along v:itlt other oriders, by 
such regular clerk or employe and the oleomargarine is marked and 
set apart and the name placed on e.ach pnckage, in .the place licensed, 
and delivered as and when :the other goods are deliverqd, such a tran
sact-ion woitld be within the licen8e of thr retail dealer. 

It may be that there are retaU dealers in cities whose regular 
trade extends 'into oittly'ing '£listrfot8. In such instances sales made, 
as above indicated, on orders talpen in 8iuch territory, would be 
within the license. · 

But I am of the opinion that a license to sell oleomargarine <tt 
reta,il does not gfoe the holder thereof the right to send agents and 

· cctnvcisscrs to take orders, especially. for oleomargarine, into trrri
tory into which the business of such retailer wouid not ordinarily 
extend, particularly into other cities and to10ns in which there arc 
other simila.r licenses. 

Very truly yours, 

WM. M. HARGEST, 
Dep11Jy Attor'llf'Y General, 

GLAZED CANDY. 

In the light of Judge l\'lcConneirs opinion in Commonwealth YR. Knhn, tlw Dairy 
and Food Commissioner is advised to revise forbidding the glnzing of candy. Prose
cutions should not be begun for such acts unless the Commonwcnlth cnn prow thnt 
glnzing the c:mrl.v affrcts it in the way fo1·billden ·by th e Act of Mny rn, 1!)09, P. L. 
5~0. 

Office of the Attorney General, 
Harrisburg, Pa., October 3, 191G. 

Hon. James Foust, Dairy & Food Commissioner, Harrisburg, Pa. 

Sir: As requested by you, I have carefully considered Judge Mc
Connell's charge to the jury in the case of Commonwealth vs. W. S. 
Kuh~, ~t al, charged, in the Court of Quarter Sessions of Westmore
land County, with selling glazed candies in violation of the Act of 
May 13, 1909, P. L. 520. You asked to be advised as to whl:tt should 
be ·the attitude of your Department with reference to such candy. 

Judge McConnell directed the jt11~y to find the defendant not guilty, 
holding that the glazing of candy is _ not forbidden by this Act of 
Assembly; that there was no .evidence that the glazing in question 
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reduced, lowered or injuriously affected the quality, strength or pur-
ity of the candy; that any substance had been substituted . wholly or 
in part or that it was 

"mixed, colored, changed in color, coated, polished, pow
dered, stained or bleached, whereby damage or inferior
ity is concealed, so as to mislead the purchaser." 

or that it was by any means "made to appear better or of . great~~ 
value than it is." 

Section 3 of this Act of Assembly defines when food, which .. in
cludes candy, shall be deemed to be adulterated, in part, as fol
lows: 

"First: If any substance has been mixed or packed 
with it, so as to reduce or lower or injuriously affect 
its quality, strength or purity. 

Second: lf any iornbstance luu.; been s11hstit11tefl, 
wholly or in part, for the article. 

Fourth: If it be mixed, colore(l or changefl in color, 
coated, polished, powdered, stained or bleached, whereby 
dmnage or inferiority is concealed, or so as to deceive 
or mislea.d the p1trchaser; or if by any means, it is made 
to appear better or of greater value than it is." 

Fifth: If it containH an.Y ~· * ~- -~ ''ol hel'. added ingred
ients deleterious to health. ,,. ~- .,. -~ " 

In prosecutions for the violation of this statute, the same burden 
is upon the Commonwealth as in all other cases, viz:-that the Com
monwealth shall make out its case beyond any reasonable doubt; 
that is to say, the Commonwealth must show, !beyond any reason
able doubt, that the defendant sold candy which was adulterated in 
some one of the particulars prohibited in this section. 

In this section it is provided that 

"in the manufacture of confectionery the use of alcohol 
shall be permitted as it may be found in customary alco
holic tinctures or extracts used for flavoring purposes 
only, and as a solvent for glazes." 

This language seems to recognize that glnzf's were llSf'tl on candies: 
at the time of the passage of the Act and permits the use of alcohul 
as a solvent for them. 

T am adviswl that 1·esinons: glazes are perhaps the only idud in 
which alcohol is used as a solvent. It, therefore, appears that s11ch 
glazes are not prohibited. It follows that they are permitted unless. 
iliey . ., 

(a) "reduce or lower or injuriously affect the quality, 
strength or purity;" 
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. (b) coat the candy "w1;1ereby damage or inferiority 
is concealed or so as to deceive or mislead the purchas-
er;" • · 

(c) make the candy "to appear better or of greater 
value than it is," or 

( d) add "ingredients deleterious to health." · 

501 

I do not 'agree with· Judge McConnell that the word ''mixed," as 
used in this statute would mean 

"that there should be a pliysical mixture, or it may !be a 
c;hemic;al c;hange would take place by the mixing, a 
change of ' its essential nature." 

A glaze is irremovably attached to and becomes part of the candy. 
If such glaze is proven to 

"reduce or lower or injuriously affect the quality, 
strength or purity" 

of the candy, I am of the opinion that placing it upon the . candy 
would be "mixing" it with the candy within the meaning of the first 
paragraph of Section 3. 

If, by applying the glaze, the candy is "coated," "whereby damage 
or inferiority is concealed," or if it is "made to appear better or of 
greater value than it is," or an ingredient deleterious to health is 
added, it is a violation of the fourth and fifth paragraphs of Section 
3 of this Act. · 

But all of those matters must be affirmatively proven by the Com
monwenlth before there can be a conviction. 

If the glaze which is applied is not deleterious to health, even 
though it does not have any food value, it perhaps would not re
duce or lower or injuriously affect the quality, strength or purity 
of the candy. If the coating does not conceal "damage or inferior
ity or does not deceive or mislead the purchaser," but is used, as was 
proved in this case to the satisfaction of the court, for the purpose 
of finishing, preserving and protecting it, there could be no con
viction. If the coating does not inake the candy "appear better or 
vf greater value than it is," there can be no conviction. 

In any case the Commonwealth would have to prove affirmatively 
that applying the glazes does affect the candy in one of the ways 
prohilJited in this section, and, nn less snch proof can be produceil, l 
advise you that prosecutions should not be begun. 

1 am advised that, to a large degree at least, the impuritie:-; or rlele
terious substances which were formerly contained in glazes have 
been eliminated. This, however, is a mat~er for chemical investiga
tion and I suggest that the matter, in the light of Judge McCon
nell's charge to the jury and this opinion, be submitted1 under your 
supervision, to your chemists. 
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l have !before me your revised Rule No . . 14, which states that 

"the use of resinous glazes on chocolates or confection· 
ery is not permitted for the reason that resins have 
110 nutritive or diatetic value," etc. 

In view of the decision above referred to and of this opinion, I 
think that rule should again be revised. 

Very truly yours, 

WM. M. HARGEST. 
Depidy Attorney General, 
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OPINIONS TO THE COMMISSIONER OF 
FORESTRY. 

( G03) 



O"S'illtctA:t bOOUMEN~. 1-io. 6. 

OPINIONS TO THE COMMISSIONER OF FQg:EsTRY. 

CHILD LABOR LAW. 

The pl'ovision in section 1 of the Child Labor Law of May 13, 1015, P. L . 28fl, 
that this act ''shall not apply to childl'en employed ou the fa rm Ol' in domPHtic 
sel'vice in private homes,'' must be construed with l'cfel'ence to the general purpose>< 
of the statute. The employment of young people at the State forest nurseries in 
the light and easy work of keeping young seeding trees free from weeds fall R within 
the exception. 

Office of the Attorney General, 
Harrisburg, Pa., September 16, 1915. 

Hon. Robert S. Conklin, Commissioner of Forestry, Harrisburg, Pa. 

Sir: Answering your inquiry of recent date relative to the em
ployment by the Department of Forestry of ·"young people to do 
light work in the forest nurseries," I beg to advise you as follows: 

Section 1 of the Act of May 15, 1915, P. L. 286, popularly known as 
the "Child Labor Law," provides that the act "shall not apply to 
children employed on the farm, or in domestic service . in private 
homes." 

You state that the nurseries, where you have been accustomed to 
employ young people to do light work, are "small areas of ground in 
which you sow tree seeds; that the young seedling trees must be 
tended carefully and kept free from weeds, and that this work is 
very light and easy." 

Under familiar rules of construction the provision of an Act of 
Assembly must be construed and interpreted with reference to its 
intent and purpose, as well as to its subject matter. 

The Act of Assembly in question was passed, as indicated by its 
title, "to provide for the Jiealth, safety ancl welfare of minors," etc. , 
and forbids the employment of minors in unhealthy, unsafe and 
dangerous occupations and places, and in such as tend to interfere 
with their welfare and development. 

Accordingly the provision of the act that it "shall not apply to 
children on the farm" must not be construed too strictly, but must 
be interpreted rather with reference to the subject matter under 
consideration and the general pnrposes of the act as already indi
cated. 

It is my opinion that the employment of young people at the 
forest nnrserieR, where yonr Department sows tree seeds, for the 
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purpose of keeping thetn free from weeds, which work is really agri· 
cultural in character, falls . within the exception provided in Section 
i of the Act above quoted. 

You are advised, incidl•nially, that Section 26 of the act provides 
that it shall take effect m1 .l anuary 1st, 1916. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

IN RE FORES'l' FIRE WARDEN. 

The Act of June 3, 1915, P . L . 797, imposes no ('Ondition us to citizenship for ap
pointment as u Local Forest l!'ire 'Varden, und there is nothing in the act to pro
hibit the appointment of an alien to that position. 

Office of the Attorney General; 
Harrisburg, Pa., August 3, 1916. 

Mr. George H. Wirt, Chief Forest Fire Warden, Harrisburg, Pa. 

Sir: 'fhis Department is in receipt of your letter of the 21st ult., 
asking sulbstantially whether a person, not a citizen of the United 
States or of Pennsylvania, may be appointed to the office of Local 
I<'orest Fire Warden, which office was created by ,the Act of June 3, 
1915, P. L. 797. 

Citizenship, although often expressly requil·ed by statute or the 
Constitution, is not, in the absence of such requirement, an absolute 
necessai-y qualification for office. 29 Cyc. 1377. 

No Constitutional provision exists prohibiting the appointment of 
an alien to the office of local forest fire warden and the determina
tion of the question, therefore, rests upon the construction of the 
Aet of. 1915. 

An examination of the statute discloses the fact, that it affirma
til'ely legislates on the subject of the qnalifications of such wardens, 
section 401 providing as follows: 

"Qnalifications-a pe1·son appointf~d a local forest fire 
W;t l"dPJI slwll lu· dlOSl'll C.J"/WC8Sly by /'('(18()11 nj his Jlll/j8i
l'(/Z fit 11 css, sobriety, l1011csty and ability to perform. thr 
du t irs 71 rrein 1·rquired ." 

It is to be noted, that these qualifications are moral, mental and 
physical, and involve in no degree the necessity of citizenship. 

1~' .r1wrssin 1111i118 rst 1·.r1"111sio altrri11s is n rnle of constrnction 
whi~h, as applied in this particular instance, means that the legis
lntnre hnving expressly c>numerated the qualifications for the office, 
others a 1·e not necessal'ily to 'b~ added. 
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I find no other provisions of this act which would operate to make 
an exception to this rule and you are, therefore, advised, that you 
may in yonr discretion appoint a person, not a citizen of the Unitell 
States or of the State of Pennsylvania to the office of Local Forest 
Fire Ward en; 

Very truly yours, 

JOSEPH L. KUN, 
Deputy ,J1ttorney General. 
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OPINIONS TO PENITENTIARIES AND PRISON LABOR 
COMMISSION. 

DELIVERY OF PRISONIDR SE'.'l:'l'I•;:\('.IGD '1'0 EJ,ECTROCU'l'lf lN . 

It is the duty of the keeper of the Phila<lelphia Uouut.Y l 'ri,.;011 co rldivPr a pl'i s, 

oner in his custody who has becu sentencl'll to tkath by ,.J,·ctrocution to the \\' urdc11 

of the ·western Pniteutiar.v upon proper uotil"'· 

Office of the Attorney Genral, 
Harrisburg, Pa., March 4, 1915. 

Hon. John Francies, Warden Western Penitentiary, North Side, 
Pittsburgh, Pa. 

Sir: Your favor of the 27th inst. enclosing a letter from A. Lin
coln Acker, Sheriff of Philadelphia County, is at hand. 

\ 
You afik to be advised whose duty it is to deliver one JaJJll'S Bo,Yd, 

sentenced to death by electrocution anu now confined in the County 
Prison of Philadelphia, to the Western Pe11itentiary, Centre Conu1y, 
Pennsy 1 vania. 

Hy tl1e Act of Marth 30, 1 s:_; I , l' . L. '..:'.~S, arnl ih; s11ppll'111eut of 
April 14, 1835, P. L. 232, the Inspectors of the "Philadelphia County 
Prison" are the custodians of prisoners confineLl in said prison. By 
tlw Aet of May l, ]Slil, P. L. G~S, the I11spl'do1·s of tlte ('ou11ty J'rison 
"have full power to treat prisoners, sentenced to be hanged , awl 
who a1·e not executed aft('l" an imprisonrne11t of six 111011ths, as ot1Le1· 
cimvicts are, who are sentenced to -confarnment and labor." 

'l'he Supreme Court in the case of Kwim vs. Saunders, 120 Pa. 121, 
and Saunders vs . Perkins, 140 Pa. 102, have decided that the Sheriff 

· has no custody or control of the Philadelphia Coui:ity Prison. 
t4ection 4 of the Act of June 19, 1918, P. L. 528, provides for the 

ii1tliction of the death penalty for murder of the first degree, on the 
grounds of the new Western · Penitentiary, in Centre County, and 
that upon receipt of the warrant commanding such convict to be 
executed in said Penitentiary "the said ·warden shall by written 
notice under his hand and seal, 1luly notify th(' officer having the cus
tody of such convict to deliver such convict to the custody of such 
warden, and it shall be the duty of 'such ufficer to forthwith cause 
snch delivery to be made." 

I am, therefore, of opinion :rncl so a\hi~w :mu that the prisoner 
referred to ii'; not in the cnl';to1ly of the Shf'riff. of Philadelphia Coun
ty, but is in the custody of the , keeper of the Philadelpbia · Count~ 

'•9l"f• 
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Prison, whose duty it is to deliver him to you, as the Warden of the 
Western Penitentiary, upon receipt of the notice referred to in 
Section 4 of the Act of 1913. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

PAROLE OF PRISONERS. 

W'here a prisoner released on parole unc\er the Act of .June 19, 1911, P. L. 1055, 
while on parole commits a felony, he must, under section 10, serve out the period 
of his parole on the first sentence after the expiration of the period of imprisonment 
imposed by the second sentence, less any commutation thereon. 

The Act of June 3, 1915, P. L. 788, amending section 10 of the Parole Act of 
June 19, 1911, P. L. 1055, does not apply to a prisoner actually serving a sentence 
on J uuc 3, 1915, the date of its passage. 

Office of the Attorney General, 
Harrisburg, Pa., September 10, 1915. 

John M. Egan, Esq., Parole Officer, Western Penitentiary, Pitts
burgh, Pa . 

Sir : Y01w farnr of the 4111 inslant, requesting an opinion is at 
hand . 
. The facti,; L uuuer:,;1aml lo lie as fol!uws: .. 

11 arry Bevilhimer wa1-1 ::;entenced September 25, 1911, under the 
l 11determinate Senf ence an1l Pa1·ole Act of ,.June 19, 1911, P. L. 1055, 
tu undergo an imprii;onmenl of not lesi,; than six months, nor mo!'._e 
than three years, for larceny and receiving stolen goods. 

On June 1, W12, after serving 8 months and 6 days he was released 
on parole, for 2 years, 3 months and 24 days. However, on September 
16, 1912, during the period of parole, he was convicted of larceny 
and sentenced to imprisonment in the Western Penitentiary, for not 
less than five nor more than nine years. 

On June 3, 1915, Section 10 of the Parole Act of June 19, 1911, was 
amended. 

You ask to be advised, 
1. Whether Bevilhimer shall first serve 1he full maximum sentence 

imposed while he was on parole, or be compelled to first serve the two 
years, 3 months and 24 days of his original sentence. 

2. Whether he is eligible to parole after he has served the mini
mum five years of his subsequent sentence plus_the 2 years, 3 months 
and 24 days forfeited commutation of h1s original Mentence. 
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'l'he Act of June 3, 1915, amendiug Sediun 10 of the Parole Act 
of June 19, 1911, was passed after the second :,;entence of Bevilhimer. 
It is apparent 1bat that Act cannot u11ply to him, becau:,;e he wa:,;. al
ready serving some sentence at the time the Act was approved, and 
as to him it would probably be regarded as an ex post facto law and 
its application would be unconstitutional '. Uornnwnwealt'h vs . Kalck, 
239 Pa. 533. 

Section 10 of the Act of June 19, 1911, P. L. 1055, provides: 

"If any convict released on parole, as provided for in 
thisi Act, shall during the period of parole, be convicted 
of any crime punishable by imprisonment under the laws 
of this Commonwealth, such convict shall, in addition to 
the penalty imposed for such crime committed during the 
said period, amd after the expiration of the sri·me, be com
pelled, by detainer and remand as for an escape, to serve 
in the penitentiary to which said convict had been orig-
inally committed, the remainder of the term (without 
commutation) whi<:h such convict would have been com
pelled to serve but for the commutation authorizing 
said parole, fl n<l if not in coniiict with the terms and 
conditions of the same, as granted by the Governor." 

" ' ; ' ' ' ' . 
Under thi:,; Act of Assembly it i:,; apparent that a convict originally 

sent~nced to, the Penitentiary · mm;t, whe)l s(:lnten,ced thereto, during 
th~ period of his pa1ole and after the expiration of the secund sen
't~~ce be compelled '"to serve in the penitentiary t~ which said couvict 
had been origiually coiurnitted I he remainder of the term.' ' 

However, the Ad of l!Jl5 makes two rlassifiratious and. provides: 
.. (a) . A ccln ~i·ct sen tenl'~(l . to ally place of t·o1~fineu,1en't other i:hau 

a pep5tentiary shaU se1·ye 11~.e rema.inder uf _his first term uft<:I' the 
eipiratio11 of the term of imv1 isomneut irnpvsed for the offense com-
mitted during the period of irnrole. . 

(b) But a conv~ct :;entenl'e!l tu a penitentiary shall first serve the 
l'ernairn;l1~~ 1 

o,f. the term. uriginal,ly impp~e(l b~fore beginning .the sen
t13nce imposed .d1iring the perilid of paroJe. 
· .. ·. 'l'~~s , ,A;c :t Iia~ been. the subje('t y f mu<;>? d~c.ussiou. because, if the 
term "penalty" should Le ronstrued to mean th.e "1p.aximum sent<>nce" 
it would lead to the absurd iesult tha t after a prisoner has serve<l 
the period n.f irnpl'isomuent for the seeond offense, he should be re
leased o,n 1wrole ·until the expiratiun of 1he whole sentence and theu 
be retur1~ed to servP out the forfeited co11unu1ation of the firs t sen-
ten~e: ' . 

'1.'he language of t!Je Act is that "in addition to the penalty" for the 
second offence, the convict shall ''by detainer and rernand" be com
pelled to serve tbe remainder of the _ te1111. Obviously he is to be 
detained at the end of the period of imprisonment. He woul<l not 
be comrelled by detainer when he was at large on parole. 

33-6-1917 
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It is hardly possible that the legislature intended that a prisoner 
should serve the period of parole and then return to the penitentiary 
to serve the forfeited commutation on a former sentence. It might 
easily happen 1hat a prisoner would be discharged on parole with five 
year's commutation and live during that time an upright life but be 
compelled at the expiration of five years to return to prison. More-

' . 
over, the fact that 1he prisoner would be required to 'return would tend 
to prevent the reformation at which the law aimed. It cannot there
fore be possible that such a construction is within the reason and 
spirit of the law, even if the word "penalty" were construed to mean 
maximum sentence. 

As was said by Mr. Justice Brewer in the Church of the Hol~· 
Trinity vs. United States, 143 U. S. 457-

"It is a familiar rule that a thing may be within the 
letter of the statute and y~t not within the statute, be
cause not within its spirit nor \vithin the intention of its 
makers." · 

I arn, 1herefore, of tile 01JinioJL thal the word "'penalty" useu in the 
Act met111s the lJel'iod of irupr-iso11me11t awl uot tile maximum sett-
tence. '' J 

'\ 

Therefore, answering the ftn;l •1uestiu11, J advise you that Bevil -
himer is withi11 the provisio11 of' Sectiou 10 of the Act of June ' l!I. 
HJll, am] 11ot wilhiu the provisions of the arne11dIUent thereof, a11-
proved .June:::, WJ5, aud is cor111Jelle1l to sNve out the periuu of parn'e 
Oil lhe first SellteHCe after tl1e CXpi1·aliOll or jJte ]JeI'iO<J or illlpl'iSOll 
llleUt iurpo!'>e1l lty lhe sentence of Septemher IG, 1!H2. 

'l'her·e is ,nothing iu tl1e Parole Acl o[ l!Jl1 whid1 _p1·ohibibs the 
grn11 ling of a parole upou the sel'oncl :-eu tenf'e. 'l'hat matter is left 
to the disc1·etion of Ure Boanl of Inspectors of the penitentiary. 

Specifkally :111swe1iug ll1e second iuqui1·,v, I am of opinion tliaj if' 
BeviJhimer, in lhe jmlgeu1ent or 1l1e Boar1l of fospec1ors, after he l1as 
served -five years, or any fm·tlrer period or ltis seconu sentence, should 
be 1·eeo111111emled to he relem;ed on parole, before he is released on i lrnt 
parole, must be "by detainer and remand" compelled to smve _1i1e 
two years, three months, and twenty-four days forfeited commutation 
of liis original is~plf!nce. · · 

r er~ ~ruly yourl!I, 

WM. M. HARGEST', . 
Deputy Att01:ne.y General . .... .. 
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DI8CHARGE OF PRISONER. 

A prii;oncr, paroled under a former seutrmcc, iu1d sentenced un u i;cc11 111.l uffonsc 
during the period of commutation, must serve th<: co111mutatio11 alluwtd iu tliu fil'8t 
~entcuce in addition 'to serving the seconu sentc 11 ce. 

Otii<.:e of tlie Attorney General, 
H a i risburg, l?a., September 15, 1915. 

Hobert J , McKenty, Esq., Warden Eastern Penitentiary, Phi1adcl· 
phia, Pa. ' 

Sir: Your letter of tile 9fh inst. addressed to the Attorney Gen
eral, requesting an opinion as to whether John 'Val sh, a prisoner in 
the Eastern Penitentiary may be legally discharged, is a t hand. 

From your communieation I understand the facts to be: 
On Decembel' 4, 1904, John V\Talsh, alias Armond Stevens, was sen

ienced to a term of five years and s ix months for 1·eeeiving stolen 
good!';. On September :27, 1908, lir was clifwharged unfler the Com
rnutaf-ion Ad av1n·ove1l May 11 , 1901 , l'. L. lGG. Jl aving received 
oue year, e ighf wontl1s a nd fiff" ee n 11.:1ys <·on111111tati riJ 1, hi:-: maximum 
tern1 woultl lrnve Pxpieed J1rne 12, l!J I 0. Under the 11ame of Michaefi 
Wells he wa s again senfented Marth 2:J, l!:IO!J, 1lming !lie p01iod of 
c·o1111J111!.atic111 , fo a ferm of' f·en years for l:rnrgl;uy. 'l'l1i1-1 io;enh,m·c· , 
altowi11g U11·ee _yl'a1·1-1 a111l sevf:'11 uic1n!l18 commutatio11. l'Xpi1·ed A11gu1-1t• 
'.!:l , ] !IJ 5. 

J t11Ldn1·sland nl1-10 !11af J-11e prisoner c:l ai1m; fliril li e 1-1li11ulrl 11 :1\'l" 
Lee11 disdwrge1l Aug11~1 '.!::, l!llG. bec·ause 

(a) 'J'l1 e AC'! oJ Asse111l>ly ;fj.1pron·rl May 10, l!JO!l , 1·c·pPal e<l tl1e Ad 
of May 11 , HJ01. 

(h) '1'!11~ tornmutaf·i1111 of one ,Vl'<ll", c•iglit 11111ntl1s arnl fiHc·c'.11 <lay1-1: 
1·;rn eOJ1l'u11·c~11tl y wifJ1 .tli e 1·11mmifme11 t C11' M:nl'l1 '.!:: , l!Hm. 

As to !he first co1Jle11tion , if ii be coned, this p1·i s11nN could not 
take ad,rantage of it beeausc he \\' as senleneefl on l\fa1·d1 '.!::. l!JOD, 
before the ap]Jroval of the Act on May 10, 1909 (P. L. 495 l. 

This Act in its first section provides: 
"That whenever any person shall be (·ouYicfed," etc. The entire 

act iis altogether prospective in its terms.· T1: was not intended to 
rel·ate the sentences ther·etofore imposed. Moreover, this Depar1 ment 
Q.as . heretofore held that the Act of May 11, 1901, P. L. 166, was not 
repealed by' the Act of May· JO, 1909, P. L. 495-(0pinions of the 
Attorney General 1911-1912. page 311 ). 

There is therefore nothing in tpe pri soner 's first contention that 
the Act of May 11, 1901, is repealed by the Ad of May J 0, 1909. 

His second contention that the ccnnnutntion of one year, eight 
months and fifteen days ran concurrently with the commitment of 
Marcb :23, l909, is a:q.swer~CJ. b! tfle laµgu~ge of the Act of Assembly 
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it:-;elJ'. Section 4 of tl1e Ad of HJUl, JJl'Ovide:-; that I he Guvemot shall 
a1111bx a condition that if any eonvict ue ecu,·idell of auy Jeluuy during 
the period of his parole lte shall 

•'flt additi,on to the }Jenalty whieh rnay be iwpm;ed for 
such felony committed in the interval, as ,aforesaid, be 
com}Jellecl to serve. ·* ~· ~· the remainder of the 
term, without commutation, which he or she would have 
been compelled to serve but for the corn11111tation of hi8 
~· ber sentence." 

aull Judge Staake, i11 the Comt of Qwuter Ressious of Pliiladelpliin , 
in 1 he cm;e uf Ci 1111111011 \\'ea Ith ex rel. l>a vi cl Rtiers vs. tl.1e " ' arlleu 
of the Bnsteni Pe11iteulia1y, has Jield-

"'Ve can firnl no autl10rity in the law for a concurrent 
1'ervice which, by reason of such concurrent servin· 
would effectually relieve the i·ela tor from the :-;en ice 
umlel' the co~1victiun of 19(15," 

L. am therefo1-e oJ 1lw opini1:n that ihis pri:.;1111er 111nsl :,;erve the oue 
yeat·, eight rnrmths a11u fift eeH days commntatio11 wllid1 Ir e reeeivedl 
under the sentence of Deeemuer 1:!, l!J04-, iii adtli!iun to tl1e perio1] 
of irnpriso1J111ent imposed 011 March 23, l!JOH. 

Very trul,Y yom·s, 

'nr. ~I. ll.\IWE8T, 
D eputy .I tlorn".'I Un1c1 ul. 

PAROLE 01!' PRISO.\'ER 1.\'TU l'US'l'ODY O.li' OF1r w1m:..; 01!' A:'\O'.rHER 
STA'.rE. 

\\

0

lJ1·n· a 11ri~un1·r confined in tlit· 1wnitl'ntiu1.-.1, is dn1rg-1·d 11·itlt c rime· in an oth er 
Ntate, t lw P.oanl uf Ins [H'Ctors ma y parnl1· him into th1 · <'Ustody of the ofli c1· rs of 
s uitl Ntat1., or rnuy varok liim umkr siir-li rnll's :•rnl r• ·;;nl ution s a s it sha ll in its 
disc retio11 <lcem proper und ;;i1·1· ·him a n uppo1·tuui ty to ?;o volu11taril y tu such S tate 
fur trial. 

Otlitc of the A ttonwy Geuera l, 
Harrisumg, Pa. , I >l'tl'111be1· 22, l!H5. 

)fr. Juhn ;\I . Egan, l'arnle Ol'fke1·, W estern Pe1iile1Jti;11·.r_, Pitts'burgh , 
Pa. 

Ri1·: Y11ur Jn1·111· of 1·1·1T11t <lal"t•, n1ld1·l·ssl'<l to 1l! e .\tl:o·iney Gen
ernl, was d11ly reeei1'(•1l. You a ~k 1°<> he advised whelher William 
Hanis, a pr·iso11p1·, se111 ence1l un ' l\'.Iareh '.:!~, 1910. arnl \\·hose minimum 
senten<'e ex}lil'erl ~rarl'h '.:!~, 1!11::. may be l'nrnled into the rusto<lv of 
a Mm·yla11rl offfrp1·, 111 give11 e011d·itional freecl um and an cpportu~ity 
to voluntarily go to .!\Jaryland for trial. 
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You sinte that there is a wan;rnt, issued l\farch :!, 1910, by the 
President J uclge of Fre,cle-1 id;: < 1onu I~·· :\hn,rlancl, eharging one 
VVilliam Johnson with murder and that it ii; alleged that Harris is 
the William J ohnson named in the warrant, but that there is a doubt 
as to the identity of the p1·i.·one1· and that he is willing to go into 
the State of Mm·ylancl for trial. Yon also state that the Board of 
lnspectors is :mxionl'; tu asr·c1·tai11 whethe1 · it 111ay grant Harris con
.ditional frcJPclorn m1cl g-ivP ltirn nu 11ppnd11nity to g;o lo :\Ia1·ylarnl 
Jo stand frial. 

The Ad of :\lay JO, HHl!l, wl1id1 was i11 for1·e nt the lime H:1nis was 
:senteutecl, ]'(•]at i11g 10 the ]Hll'O](' of' ('Oll\'ids, )11'11\' ides ill 8ec[ion 9: 

"If it shall appear to eithe1· of the saifl Boarrls of 
Inspectors, 11pon an appliention l1y a convict for re
lease on p;rn1lt>, that therP is a 1·Pasm1ahle probability 
that snch npplicnnt will li\'P nn1l 1·e111ain nt liberty with
.on t violating tlw la\\', thP11 sn icl hom·fl shn ll 1·eco111mend 
to ' the < fovernor tha 1 snch cn1l\'ict he 1·pJp;i spd on p:nole, 
.subjeet to irncl1 l'lllPs :ind n~gnlations fm· snch convict 
~s the said borml may prescl'ihP·, m1ti I tht> Pxpiration of 
the rnaxirnmn limit of the i-:entence in1posed 011 · snch 
convict. 

The ninth section of the Aet of June lfl, 1911, contains the same 
provisions, so it is not necessary to decide which Act applies. 

This provision of the law puts the. whole matter in the discretion 
of the Boa.rd of Inspectors, and the Board may make such rules and 
regulations for this_ particular convict as it sees fit. 

The fact that Harris is ehargecl under the name o.f William John
son with having committed murder in Maryland prior to his· sentence 
to the Peniteutia1.Y, th·ete being serious doubt, as appears from your 
letter, of his identity, will not prevent the Board of Inspectors 
from paroling him if, in tlwi1· opinion, thf>1·p is a reasonable proba
.hility 1hal he will live anrl remni11 at lilwl'ty "with ont violating the 
law" l'.nhseqnen t 1o liis parole. 

'l'he1·e is pe1haps no preeedenl for )l:noling :l pris1 :ne1· into the cu;;
tocly of an office1· of another State fm· the pmJHise of being taken 
to such State for trial all(l to he i·etlnnecl in the en.'ni of his acquittal, 
hut there is nothing in the l<nY whieh p1·11hihits such parole, and it 
is a comity whif'h probably shoulrl exist. If the Board o.f Inspeclms 
fleterminerl that Har1 is shoul11 he 1·ele·asecl on parole, then umler its 
power to l'eleni'e him, "snhjt>et to snch rnles and regulntinns f01· wch 

1·r;1111i1·t as the R1 ;ml may pre;;cribc," the Boanl nrny, in my opinion, 
parole him into the custody of a ?lhnylan<l officer with the under
standing that in the event of his aeqnittal on 1he charge of murder 
pending against him, ht> shal l be ~rnbjed generally to the rules goyern
ing prisoners on parole from the '\Yestern PenVentiary. 
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If on the other hand, the Board of Inspectors feels that the cir· ' . 
eumstances warrant the T·ecommending . of Harris on parole, gi-v~ng 
him per-mission to voluntarily go to Maryland for trial, it has author
ity to make such .rule with respect to Harris. 

In the latte1· event, he would probably be regularly extradited if be 
ilid not voluntarily go inlo the State of Maryland for trial: . 

In other words, having i·egard to the fact that there is a eon:imH
·1nei1t issued hv a cotu·t nf con1petent jurisdiction in the State of Mary
land 1odge1l ~vith the Westen1 Penitentiary, and the comity which 
f4honl1l exikL hetween 1!1e Stnfrs in relatioi;i thereto, the Bnar1l llHI,)' 

e ithe1· pu1·nle I-Innis n11il g-iv1· hilll an oppo·rtunity to voluntal'ily go 
to Mnrylaml for trial, 01· may pnrnle him into the e11stocly of ·a · Mary~ 
land offieeJ', :u; nuo\'e inrli('ated. 

Very truly yours, 

WM. M. HARd:ES'l\ 
T> c:7mty A /fo,.ney Oe11en17. 

IN RE CONVICT LABOR. 
The Act of June 1, 1915, P. L. 656, delegates the entire matter of supervision of 

employment and compensation for the inmates of the penitentiaries to the Prison 
Labor Commi8sion and the officials of t he pw1itcntiary have no further authority or 
,im·isdiction in tltc matter. 

Office of the Attorney General, 
Harrislnng, Pa., January 11, 1916. 

"l'homas B. FolPy, Esq., Secretary & 'l'reasmer, " 'estern Penitentiary, 
Pittsburgh, Pa. 

Dear Sir. In answer to your letter of l'ecent elate addressed to the 
Attorney General, in which you inquire whet.her it is permissible for 
the Board of Jnspecton; and WaHlen of the \Vestern PenitentiarJ 
to engnge the inrnntPs of ycm1· instil11tion in the val'ions employments 
I herein ref P,rred to, and ngainst whn t funrls wages shall be charo·ed 

~ b ' I_ heg· to ad vise you a:;; follows: 

'l'he Act of June 1, 1915, P. L. G56, l1y which various Acts thereto
fore in force relating to the same subj ect matter were repealed, pro
vides for n new sy>'tem of employment and compensation for the in
mates of ·the Eastem PPnitentim·y, Western Penitentiarv Penn-

.' sylva.nia Industrial Reforniatory nt Huntingrlon, an<l for such other 
correc tional institution:;; m; shall he hp1·c>after Pst:ihlishc•il by the 
Commonwealth, af.: the 1-ille indi cates. 
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The administration of the Act is delegated thereby to the Prison 
L.!!_bor Commission therei_n provided for, whi_ch Commission f!hall 
perform the duties therein specified as provided by Section 2 of the ' 
Act "with reference to the regulation and supervision or-the labor 
of inmiltes of {he penitentiaries ahd reformatory and other correc· 
tional iiistitutiohs;'' etc, 

Under Section 3 of the Act the cleter·minaHon o:f the amount, kind 
ahd character of the machinery to be erected in each of the pertiteii
tiai·ies and the industries to be carried on therein is to be deter
tllined by the Commission. 

Under Sectioh 7 of the Act the rate t>f wages to b~ pidd to ihuiaMi 
is to be reguliited at the discretion of the Commission or sueh persotlR 
ns they i:tlay designate, and under Section 10 all wages paid under the 

' ' ' '' pi·ovisions of the Act shall be charged to the manufacturing fund; 
which is under the coli trol, of the Cotniliission, as ·provided for in 

-section 5 of the Act. 
You ai·e advised, theieft>t·e, tha!l it if!i the intendruent of the Act of 

1015 to delegate the entfre tni;ttt er of supervision of employment and 
compensation for the inmates in the institution above referred to, 
to the Prison Labor Commission, so tha.t the officials of these in
stitutions have no further authority or jurisdiction in the premises. 

The question which you raise should acccndingly be referred to the 
Commission for advice and determination. • 

Very truly yours, 

JOSEPH L. KUN, 
Dezmty 1clftorn ey General. 
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EMPLOYMENT AND COMPENSATION OF PRISONERS IN CORREC
TIONAL INSTITUTIONS. 

Inmates of correctional institutions employed in the manufacture or repair of 
Rhocs, clothing, machinery, etc., and in the operation of printing shops are entitled 
to compensation under the Act of June 1, 1915, P. L. 655. · 

Convicts employed in the manufacture and preparation of materials for the new 
VI' estern Penitentiary arc entitled to comr1ensation. 

Conviets continuousl.v Pmploye1J in arlministrative work are cntitkd to comprnsa
tion. If the management of a co1TPCtional institntion be so arranged that the in
mates take turns in rloing administrnth·•· \vork, compensation need not be allowed. 

The limitation in tlw Act of .Turn• 1, HH5, that inmateR of cor1·petional institu
tions slrnll not be (•mplo.ved morP thun Pight l10m·s n dn.v nnd slrnll 110t be f'm

• ·· ployed on Snndays arnl holidays, flrn.·s not apply t• such work as must ne<><'ssnrily 
he done every day in the yenr. 

Office of the Attorney Genera 1, 
Harrislrnrg·, ra., Febrna1·y 16, 1916 . 

. Mr. John D. Dorti;.;, Sec1·etary, Pris·on Lal)o.i· Commission, Phila
delphia, Pa . 

Sir : Your communiea·lion of reeent date, arldressed to this De
partment, asking to be advi,ed with reference to employment, com
pensation, etc., under. the Act of Jnne 1, 1915, P. L. 656, irnder which 
your Commission wa;.; neaterl, was duly received. 

While your letter refers to inquiries made by the Board of Inspec
tors of !he \Vestei;n Penitentiary, this opinion must be rl'garded as 
applying as well to the Eastern Penitentiary and to the Huntingdon 
Reformatory, or to any correctional institutions herea~ter established 
by the Commonwealth. 

Yon will note that in the 11pinion rendered to Thonrn.s B. Foley, 
Esq. , ~ec1 ehuy nncl 'l'1·easm·er nf the Western Penitentiary, under 
date of .Janna1·.r 11 , mm, of which you have been advised, it was he](] 
that the e11ti1·e malte1· of the snpel'Vision of employment and eom
pern.;Mio11 of the in Illa te;.; i 11 the institutions referred to was delegnted 
to tlw Commission, anrl that the officials of these respective in!';tih1-
1ionx have Illl fnrthe1· anthority or jnrisrlietion in the matter. 

Your firsi :rnrl xet"ornl i11qniriex may he considered together. You 
nxk to be advixeil wheth e1· ii is permi;.;sihle to engage the inmates 
of thPxe imdil11tio11x in the manufaetnre and repair of shoes and 
clotl1 ing for their own we:n, without eompensation, and whether 
those engaged in the repai1· of the bnil<lings arnl pfoperty of the in
stitntinns nrnl the memli11g of f'11e lllachinery aJHl fixtines therein are 
to he 1·omprns:1 te(l. 

The answer to these inq11friPx, as well as the others contained in 
your cnmnrnnirnlion , rloes not depenrl enti1ely npon a technical con
strudion arnl inle1·prPtiltion of the Ad, but upon a tho1·ough under
standing of the oh.iect mHl pm·poRe of thix legislation. 
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-It is because jJrn ~Hate recog11ize1l the tlepressing effe.cts of i11-
active confinement that labor in prisons was heretofore vrovided for 
at all, and the Legislature in pas·sing the Ad u.f 1915, creating the 
Prison Labor Conimission, fook advanced g1ound on the subject, in 
liue with other vrogressive legislation, by prnvidhtg not only fo1· the 
humane employment of the State's 1Jri:;1mers, but ns well for a most 
judicious system of cornpens«1tion-ca leulated fo promote and develoµ 
the willingness, imlustr.v and gootl conduct of such prisoners, and to 
incuka.te in them a realization u.f their duty to their deµende11fa by 
lH'Oviding in Section 8 of the Act that certain µol'tions of the eamings • 
of such prisoners shall coni,;titute a fund for the relief of such de
pendents. 

'l'he object of all this uew correctional legi:;lation is, 11.f eourse, re
fol"ln in the broadest 8eni-:e of the word. 'l'he wlwle>1ome employment 
of the State':s prhmner8, aml the provil"1iun for a reasonable cornpensa
tion therefor' mu:-:t tend to develop the indu8try of :such prisoners 
and their willingi1ess to be usefnl, and in the last analyi-:is there is 
the regard for Hie welfare of the g·eneral body volitic in which these 
iurnate:s nn~st eveutually take theii· places. 

Legislatiou u.f this kind should aeeonliugly be given ,the broadest 
possible eon:;truction and iuterpretatiou so a:s to effectuate tlle lr~gis
lative iutent It cauuot be a.~sumecl that it was intended to com
pensate ·those who were emvloyed at 8ome labor, and not compensiate 
those employed at other labor. Ruch a construction would be so 
cleaTl_v unjm;t aml agai11sl· the ouviou:-: legislative intent and frtw 
purpose of the legislation co1midered utoadl_v, tlu~t it ought not to 
be adopted unle:;s clearly expre:-s.:d in the Ad, or it i:-: 11eeessnrily 
antl umtvoidably implied. 

'l'ue language of the Ad in Section 1 is: 

"That all persons sentenced to the Eastern (Jr ·western 
Penitentiary, or to the Pennsylvania Industrial Reforma: 
tory at Huntingdon, or to any other correctional insti
tution established by the Commonwealth, who are phys
ically capable of such labor, may be employed at labor not 
to exceed eight hours each day, other than Sundays and 
public holidays. Such labor shall be for the purpose of the 
manufacture and production of supplies for 8neh insti
tution," etc. 

It is to be noted tliat the labu,r is not to be Ji111itetl lo ''uw11ufae
ture," but includes also labor emvloyetl in the ''productiou '' of sup
plies for such 'institutions, etc. 

You are advised, therefore, that in view of the obvious inteuclmenf 
of this legislation as hereinbefore fully explained, your Commission 
may properly determine that inmates en.g~ged in the manufacture of 
or repairing shoes, clothing, machinery, fixtures, etc., are entitled to 
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t:urnpensaiiou uuder the terms of the Aet, the amount of wages, of 
course, to be fixed nncler· Section 7 thereof. '1'11e.same reasoning :lp
plies to your inquiry relative to the operation of a printing shop wl11cti ~ 
you state is imperative, and you ·are so advised. , · 

Relative to vour inquirv concernin2: the continuation of -the eiri-. . ~ ..,) 

ployment of convicts in the manufacture and preparation of ma-
terials for the new Western Penitentiary and the consitruction of its 
buildings, yonr attention is directed to Section 1 of the Act, which 
provides that the labor of inmates therein referred to 

"Shall be (inter alia) for the preparation or manu
facture of building material for the construction or re
pair of any State Institution or in the work of such 
construction or repair, etc.," etc. 

Accordingly, compensation must be provided for convicts engaged 
in such work. 

Relative to your inquiry about prisoners assigned to cooking, 
dish washing, cleaning, scrubbing, etc., which you advise is classed 
as administrative labor, you are advised as follows: A prisoner en
gaged in cooking is certainly employed in producing supplies for the 
institution quite as essential as another engaged in making\ shoes 
and clothing. Under the view of the subject matter taken iri this 
opinion, there is no reason why such prisoners should not be com
pensated for such employment. The whole subject matter is one how
ever, which, subject to the limitatiop.s pointed out herein, calls for 
a broad and judicious consideration by your Commission. If certain 
prisoners He continuously engaged in cooking, dish washing, etc., it 
would be manifestly unfair and disro·uraging to them to have them do 
this work without compensation, while their fellow prisoners are 
receiviJ1g .::ompemation for other work which perhaps is not" so dis
tasteful. If, however, a system were arranged whereby inmates would 
take turns in doing such administrative work, yom· Commission 
could properly determine that no compensation would be allowed for 
such work. In other words, your Commission should avoid even 
the semblance of any discrimination between inmates of the ins·titu
tion, and all should be given so far as possible eq:ual opportunities, 
the difference in the rate of compensation as provided in Section1 7 
of the Act to be-

"based both upon the pecunia1·y value of the work 
performed and also on the willingness, industry, and 
good conduct of such prisoner." 

As to the limitation in Section 1 of the Aet that inmates aTe to be 
.employed for not more than eight hours every day, other than Sun
days and holidays, y·ou point out that certain current duties sueh as 
rnoking, dish washing, boiler-firing, etc., are indisp~nsable every day 
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iu Uie year. Sueh a limitatiun is subject to the provision well re
cognized in law that it must give when necessity requires it. Arrange
ment should be made by your Commission to provide for doing such 
work in shifts or otherwise so that the limitation prescribed in the 
Act will be conformed to as nearly as it is possible to do so. 

The same reasoning with reference to compensation applies to the 
prisoners assigned to fa'lm work and you are so advised. 

Your several inquiries as to the fund from which wages for these 
various employments may be drawn is answer~d by Section 10 of the 
Act which provides: 

"All wages under the provisions of this Act shall be' 
charged to the manufacturing fund provided for in sec-

1 fion 5 of this Act." 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 

APPROPRIA'rION '1'0 THE PRISON l~AUOR COMMISSION. 

'.l'he Act of June 1, 1915, P. L. 656, makes an appropriation of $75,000 to the 
Prison Labor Commission, to be known as the manufacturing fund. 

Office of the Attorney General, 
Harri.sburg, Pa., Ja.nuary 21, 1916. 

Mr: John E. Hanifen, Chairman, Prison Labor Commission, Phila
delphia, Pa. 

Sir: You have requested an opinion as to whether ·the Act of June 
1, 1915, :r. L. 656, makes an appropriation of $75,000 to the Prison 
Labor Commission, to be known as the Manufacturing Fund. 

I am advised that the Auditor General has expressed a doubt as 
to whether this Act can be construed to carry such appropriation. 

I assume this doubt is occasioned by the fact that the language used 
by the Legislature in making appropriations is practically uniform, 
well understood and rarely departed from. The phrase generally 
used is ''the sum of $ ....... .. . is hereby specifically appropriated," 
etc. 

Section 5 of the Act of Assembly under discus;;;jou, us~s :µ,o sucb 
language. It pr0:vides: 

"For the purchase of materfal, equipment, and ma, 
chinery to be used in the penitentiaries, reformatory 
~nd other correctiop,111 institutions, as aforesaid, a special 
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avproprinUon of seventy-five thousand dol'la11s '. :-;7/alt lJa· 
made to the Prison L;J.bor Commission, to li!tJ' k11ow11 as ; 
the manufacturing fuml." 

'l'he dou'Lt as to whether this h; a specific appropriati~i.flS-' streligtilh· 
eued by the very next section, in which the Legislatur~ li.-f..1:'-d- the ant' 
words, as follows: 

"The 8Um of eight thousarnl ~lollars, or so rnuch there
of which may be necessary, is hereby specinlly appro
prfrited to the Prison. La.brw Comniission," etc. 

'l'he question then m·ises as to whether the language "a spel'ial ap
lJL'OJlriation of Seveut,v-five thu·usaml doHal's shall lie llJalle" 'ls eon
tained in Sedioll G, has the effect of actually ap1n·o]J1·ia I ing tl!a t s\nu. 

'l'his questiou must be deeidell by an exami11ation of 1 he whole Ad 
of Assembly with a view to aseel"laining the legisla1ive inteul .- 'l'l!-e 
Act iu entitled: 

"An Act provhli119 a sy8frlll of 1·111pluy1111·11t ancl c1J111-

pcnsalion for tile irnuates of the l!Jastern l'enitentiary, 
etc., and 111alciuy an aJJJn·o11riaNon tllf·1·1'for.'' 

It pl'uvide"! i11 Sediun 1 that all i1en;o11s seutelltl'.d 111 a11.r t•JLTee
tiunal iustitutiun are to be eu111loyed. It designates the charader 
of the e111plo.ri11ent; provides i11 Sel"1i1rn ~ f'o1· a Prison LalJ01· Couuull'
:-ii1 i11, arnl gives to sud1 Co1un1i:-ision authority to elllplo,v "s1Jd1 derk~ 
01· other employes as a1 e 11e<:es>'my fo1· the prover e1 ;mluet uf it:-; lJUl'ii
ne:;:;," arnl al:;o gives 1!Je Priso11 Laboi- Cun1111is:;io11 the imrnediat<~ 
right lo <leter111i11.e the amount, kind and dun·ader of imtehiuet·y f1~ 

be erede1l in the penitentiaries arnl uthet· t·1 1·nedional institutiuu;;: 
allll the power to ana11ge the sale of the materials 1miuu1·ell h.' · th(~' 

pl'isolll"'; provides tba t the rece.i pt" from the sales of 1mrnufadure'1! 
articles are not to be turned into the State T1·easury, · but nedited tui 
the Manufacturing Fund. In short, it establislws a complete ".rnffo'll~ 
fi:1· e111ploy111ent of p1 isoners and otl!ers confined i11 penal or C(Jl'l'f'(' 

tional in:;til'utions and for com]Jensation ·fur such employmcut. 
'fhe Legislature is uot tu be i1resumed to lu-we done a vain thing; . 

If Hectinn 5. which provides that "a special HIJ]Jropriati 11 n of seve11ty
fivc thM1sand dollars shall be made'· internled that such app1·0111·ia1i01r 
lJe made either hy a subseqnenr Legislahne, or subsequently hy till' · 
,;a111e Legislatm·e, it wa" :i vain t-l1iug, t1ecause sucil legislative 1k!'la
nitio11 wou.111 rn1t iii nuy 1•n·11t be liiudi11g eithl,r upon the SU.Ille 0 1· ;r 
r'llhseque11t Legil'{lilt111 e. '.\f1weover, without an appropriation tu eaLT,I 

the syste11t provi1led fur hy 1-his Ad of .\ssemhly into effl'd. ii was . 
a usele>is and min 1-hing to pas,; the Ad of Assembly. 

Furthermore, tl1e ·n pprnpriation of $8000, or so much thereof as : 
may he nel'es:.;m·.r "fo1· the purpof;e of paying salaries of clei·k hil-e, 
tra\'eling PXpe11ses and l'Ontingeut ~xpenses,'' which is i11 apt lan-
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~guage, is<h~so a vain thing if there be no money a.ppropdated to per· 
'. mit ·the -~ris·on Lal.Jor Commis:,;ion tu 1·an·y out the duties imposed u11 
1it, ~tause if there is no monev to enable the Commission to perform 
'. its duties, there is no occasi on ·fot' clerk hire aud othei· eriiploye8. 

An inspection 11f the .Act of Asseml>l,v itself shows that it was to 
.be immediately operative and not to devend uvon the will of a sub' 
sequent Legislatme. Ils very title indicates that it doei; pt·ovl.ie :1 

system of employment allfl compensation ai1f1 makes an Hpprnpriation 
- for sut:h employrhen t. · 

Section 6, in which the sum or eight thousand 11olla1·f< is aptly ap
propriated, in ' referring to the receipts frfl.m the sttlt-s of manufactured 
articles, provides that the san'e "shall not be tmned into the ··rrea
sury but shall be -credited to_ the l\fnnufactming- Fnnd 1·r ecited by 
Section 5." 

If the Legislatme had intendecl tl~:it the language usecl in Rection 
G wai:; to refer to some subsequ ent ·.tppi"Opria(io·n, it wonlfl nnt lnwe 
i;mi<J t11at snf'h fond 11.ad already l1 P.en e1·eatecl by Rection !'i. 

Sertion I provi1lf':-: that "/-frrPa,ffrr ~111 n.rcount shn.11 be kept 
by the propei· officers uf 1he Wesfo1·n P~~nitentini·y," etc-., anrl Ree 
rion 10 rn-nvifl es : 

"All u:agc8 pai<l 1111drr t71r p1·m' "i..<1io11 of tl1is act sliolf 
be charged to thl' m au·1tffll'f'll ring f'u nrl 1wrmid rd for i 11 

sect i on five of this fl r: t. ' ' 

Moreover, th e wor1l "shall' ' does . not ahvays indk:ite something 
to he done in thr> fntm P. It is just ·n s cften used in n mnncl;1tn1·y 
sense referring to the present as well as the future. 

Therefore, althoug·h the langinage nsecl is somewhat unapt, I :im of 
opinion , nnd 80 a1lvise you, that Recti nn 5 of the Ac1· of AsF1emhly 1· 11 11-

stitutes an apprnpriation of $75,000 to 1he Prison Labor Commi.-:sion, 
t o be known as the '.\fannfacti.n'i11g Fund , within Section 1G of Articlr. 
III of the Constitution, and t:l1 a t in cfo,•hursing said apprnpriatio11 
the Rtnte Treasnre1· and the A111litor <ipnera I will not f'nm e with in 
any of the penalties of the Act of May 9, l!l09, P. r;. 51!l, mald ng i I 
a misdemeanor for any officer 11f the Commonwealth to authorize to
he 1rnid, 01· for the State 'l'r·eaimrer to -_p:iy nny money out of the ~ l ate 

'1'1·eas1ny ex<·<'p1: in aecorrlanc"' \\' ith the proviRions ··nf an Art of 
A~:semlily, specifying th e nmnnnf: an<l Jrni·pose of the expPllflihne. 

Very truly .youni, 

·wrLLIAi\f )f. HARGEST, 
llq111 I// .1 ttornPv General. 
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JN RE APPLICATION FOR PAROLE. 
The Act of Juue-rn, 1911, P. L. 1055, is silent as to tlrn effect of the lo<lgml'11t of 

a detainer upon a prilloner's application for parole, but the granting of a parole 
should not excuse him from answering the charge upon which the detainer is based, 
and the prisoner should not be released until after notice is given and an oppor- · 
tunity had to take him into custody to answer such charge. 

Office of the Attorney General, 
Harrisburg, Pa., March 14th, 1916. 

Dr. Charles D'. Hart, Secretary Parole Board, Eastern Penitentiary, 
Philadelphia, Pa. 

Sir: Your favor of the 7th inst., addressed to the_ Attorney Gen
eral, is at hand. 

You asked to be advised whether a detainer, lodged against an 
applicant for parole, prevents the Board from taking action upon 
such application until the detainer is withdrawn, or whether the 
prisoner may be recommended for parole provided notice thereof be 
given to the party lodging such detainer. 

The Parole Act of June 19, 1911, P. L. 1055, provides in Section 
8 that at each meeting of the Board of InspeCtors, "every priso11C1' 
confined in such penitentiary npon an indeterminate sentence, whose 
minimum term of sentence will expire within three months, shall be 
given an opportunity to appear before such Board and apply for his 
or her release on parole." 

Section 9 of the Act also provides: 

"If it shall appear to the Board of Inspectors of any 
penitentiary in which a convict is imprisoned, upon an 
application by a convict for release on parole, that there 
is a reasonable probability that such applicant will live 
and remain at liberty without violating the law, then 
said board shall recommend to the Governor that such 
convict be released upon parole," etc. 

Section 10 of the Act provides for serving of the remainder of the 
term in the event that the paroled prisoner is convicted of an of
fense committed .during the period of parole. 

The language "if it shall appear to the Board of Inspectors * * * * 
that there is a reasonable probability that such applicant will li'\"e 
and remain at liberty without violating the law," clearly refers to 
violations of the law after the period of pa.role. The purpose of 
parole is to aid in the reformation of the prisoner. The fact that a 
detainer is lodged based upon a charge for an offense committed prior 
to the imprisonment may influence the Board in its determination 
as to whether the applicant will remain at liberty without violating 
ihe law, !mt there i:-; nothin g in the stat11tp whid1 jnstifies the re
fusal to parole if the Board of Inspectors, notwithstanding the fact 
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that a tletai11el' hm; beell lotlgetl , sho11hl be of opinio11 that there is a 
rem;oual.Jle p1:oballility that the applieant will i·ernain at liberty with· 
out violating the law in the future. 

However, the fact that a parole is to be granted should not excuse 
the prisoner from answering the charge upon which the detaine1· 
is based, and the prisoner should not be released until notice is 
given and an opportunity had to take him into custody to am;wcr 
such charge'.· · 

Yours very truly, 

WM. M. HARGEST, · 
Deputy Attorney General. 

SALE 011' PRODUCTS. OF PRISON LABOR. 
l]nder Section 1 of the Act of Jww 1, 1915, P. L. 656, the Prison Labor Commis

sio,n may sell ) hll , p~oducts of m.unufaeture referred .to in said act to any aud nil 
departments Of the Commonwealth or of any county thereof, for the operation nml 
maintenance of which the money of the Commonwealth or of any county is dircctlJ· 
paid. Such pi·oducts may also bc1 sold to institutions owned, managed or controllctl 
by the Commonwealth .or by any county. 

Office of the Attorney General~ 
Harrisburg, Pa., March 21, 1916. 

John E. Hanifen, Esq., Chairman Prison Labor Commission, Real 
Estate Trust Building, Philadelphia, Pa. · 

~ Sir: This Department is in receipt of your communication of re
cent date in which you ask to be advised as to the meaning of the 
following excerpt from Section 1 of the Act of June 1, 1915, P. L. 
656: ' 

Such labor shall be for the purpose of the manufacture 
and production of supplies for said institutions (meaning 
Eastern and vVestern Penitentiaries and Huntingdon 
Reformatory), or for the Commonwealth or for any conn· 
ty thereof, or for any public institution owned, man
aged arid controlled by the Commonwealth, or for the 
preparation and manufacture of building material for 
the construction or repair of a:riy State institution," 
etc. 

You state specifically that you would like to know what Depart
ments of the Commonwealth are embraced in the words "for the 
Commonwealth" ; also whether the county jails are included in the 
words "for any county thereof.'; also whether institutions now re
ceiving large appropriations as you state-sucb as hospitals, homes, 
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sanatoria and · those listed as semfstate institutions like the Glen 
Mills Reform School, may be considered as among those to which 
your Commission may sell the products of manufacture under the 
Act. 

You are respectfully advised that the 'words "for the Common
wealth or for any county thereof" comprehend and emlbrace any and 
all Departments of the Commonwealth or of any county thereof, and 
that your · Commission may, under the act, manufactµre and produce 
supplies for any and all such Departments of the Commonwealth or · 
any county thereof, for the operation and maintenance of which the 
money of the Commonwealth or of any county thereof is directly 
paid. This would, of course, include the county jails. 

So far as prodpcing supplies for institutions in the State is con
cerned, the Act provides, as you will note in the above quotation 
from Section 1 thereof, that such supplies may be manufactured and 
produced for, inter alia, "any public institution O\Vned, managed and 
controlled by the Commonwealth"; so that, the matter is not to be 
entirely determined by the question of appropriations made to in
<;titntiom1, hut depencls rather oi1 the ownership, management and con
trol thereof. This you can, of course, readily ascertain by inquiry 
into the facts in each case. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 

IN RE PAROLE ACT. 

The Act of May 10, 1909, P . L . -, has no application to prisoners sentenced 
\)rior to June 30, 1909, and a prisoner sentenced before that time is not entitled to 
apply fo r a pa role under the Parole Act passed since that da te. H e should be re
quired to serve the comr.n1ta tion of his first 81'ntence forfeited by his conviction and 
sentence fo r n crimP. committed after his 1·elease and after the P a role Acts of 1\:109 
nnd 191?, became cffectivP. 

Office of the Attorney General, 
Harrisburg, Penna., May 1, 1916. 

Mr. ,Tohn '"'· McKenty, Parole Officer, Eastern Penitentiary, Phila
delphia, Penna. 

Rir: Rome time ago you forwarded a letter of Herbert Wel:;;h, 
Prisoner B-4~76, addressed to the Governor, requesting that his . 
name be t aken from the commutation sheet which indicated the date 
of his discharge nR September 22, 1915 .. · .: 
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The facts, as I understand, are: 
Welsh was sentenced December 7, HI05, to four years in the 

Philadelphia County Prison, and received one year and one month 
commutation, but within the four year period from the date of the 
sentence;-mm- committed burglary and was sentenced therefor April 
22, 1909, to . ten years in the !~astern Penitentiary. His ten year 
sentence allowing commutation, expired September 22, l!H5. Upon 
the theory that he is entitled to a parole at the ' expiration of he 
period of iinprisonment, and so that he wonld not be helfl for the 
commutatio~1- which was given him upon. the fonr year sentence, he 
as.1'.s that hi:;; name be withdrawn from the commutation sheet which 
was Higned by the Governor on .fone 22, mm, and specified his dis
charge on September 22, l!H5. He desires that to be done so that he 
may apply for parole under the Act of UH:_i, and if parolecl he 
would be released from prison much. earlier than if reqnirecl to 
serve the commutation period uncler the former sentence. In an 
opinion given to Dr. Hart, Secretary of the Board of lnspectorR of 
the Eastern State Penitentinry, Angns1 Ci, rnon, ::7 Pa. C. C. Rep. 
GO, we held that the parole Act of May 10, 190!1, lrn(l no application 
to prisoners sentenced prior to the 80t.h da~' of .J1111e, 1909, the day 
when the Act took effect. We see no reason to change the opinion 
then expressed; with reference to the later parole Acts. This 
sentence was imposed April 22, 1909, befor£; the parole Act wns in 
effect. 

I am, therefore, of the opinion and so advise you, tlint Herbert 
Welsh is not entitled to apply for parole under the parole Acts 
passed since he was sentenced, but should be required to serve the 
commutation of the first sentence forfeited by his conviction and 
sentence within the period of four years from December 7, 1905. 

Very truly yours, 

WM. M. HARGERT, 
Deputy Attorney Grnrral. 

IN RE EXPENSE FOR_BOOKS, STATIONERY AND POSTAGE IN WEST
ERN PENITENTIARY. 

The expense for books, stationery and p9stage fu inmates of the 'Vestern P1mi-
tentiary may be classed as an expense of "keeping•; the prisoners as distinguisher] 
from "maintenance of" the prisoners and may be charged to th e various connti!'s. . . 

Office of the Attorney General, 
Harrisburg, Pa., April 28, ] !H6. 

T. B. Foley, Secretary, Western Penitentiary, Pitti:ilmrgh, Pa. 

Sir: · Some time ago yon submitted to this Department the letter 
of John Fi·ancies, .Warden, addressed to the Board of Inspectors, 

34~6_;..1917 
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calling attention to the fact that the appropriation for the purdiase 
of books and stationery for the period ending May 31, l!Jl 7, was 
nearly exhausted and asking lo be advised whether, when the appro
priation is exhausted, the expense of such books, stationery and po!'lt· 
:ige mig·ht be charged to 1be counties as an item of maintenance. 

The appropriation under the Act of 1915 "for books and 
stationery for prisoners" was $500. In 1913, $2500 was appropriated 
for books and stationery. 'l'he letter of Mr. Francies states that 
the prison population has increased during the last two years, which 
has accounted for the approaching deficienc.v in that item, and I learn 
from the statements submitted that the item has been consumed in 
the purchase of books, subscription to papers, and for the purchase 
of paper and envelopes, inks, pencils, pens and postage for the 
prisoners, and for the use of the penitentiary business. Undoubtedly, 
stationery · is necessary for the routine business of the Peniten
tiary, and books, postage and stationery are also necessary for the 
use of the prisoners. It would be unthinkable if priso.ners shonld he 
kept without permitting them to write letters, or to occupy their 
minds by reading books, magazines or papers, under propei:· restric
tions. The expenditures for these purposes can cleatly he con
sidered "expenses of keeping the convicts.'' 

'l'he Act of April 23, 182(), P. L. 341, provides, in Section 9, ''that the 
expenses of niaintaining and keeping the convicts in said Eastern and 
Western' Penitentiaries, _shall be borne by the respective counties 
in which they shall be convicted.'' 

Section 5 of the Act of February 27, 1833, P. L. 55, repeall'l so much 
of section 9 of the Act of April 23, 1829, above quoted "as relates to 
the maintenance of convicts." 

The earlier Act used the terri1 "Maintaining and keeping" con
victs; the later Act repeals the provision as to maintenance. 

This Department held, in an opinion given Mr. Francies October 
15, 1()13, 42 Pa·. C. C. Rep. 193, that 

'''l'he apparent intention, therefore, was to distin
guish between maintaining :;ind keeping the co11Yicts, 
aml to leave the counties thereafter liable for keepiiJO' 
but not for maintenance.'' "'' 

That opinion reviewed the opinions of this Department, showing 
that the construction, alteration and repairs of various kinds to the 
buildings, were all considered maintenance. 

It is difficult to . determine what wonld be considered keeping the 
p1·isoners chargeable to the connties, a)}(l what sho11l<l be coni.;irlcred 
maintenance not so chargeable, hnt 1 thtnk that hooks ant} stationery 
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for the use of the prisoners, for which $500 was appropriatell would 
be considered in the same category with elothing or medicines to 
be furnished to the prisoners personally. 

Therefore, I am of opinion that the cost of books and stationery 
is a proper item for the keeping of the prisoners, chargeable to the 
counties. · 

Very truly yours: 

WM. M. HARGES'r, 
Deputy Attorney General. 

HOUSING 01!' LIVE STOCK WESTEltN P:E:NI'l'ENTL\RY. 
It is fowful for · the Insp~ctors of the . Western Penitentiary to ~ rect build.ings for 

the housing of live stock acquired by the penitentiary under provisions of the Act of 
April 4, 1913, P. L. 44, at the expen;e pf th'c counties com11rising the prison district, 
whrn such course .will be beneficial and result in a saving to th e <>ounties in the <>ost 
.of keeping the prisoners sent from th em. 

Office of the Attorney Genctal, 
Harrisburg, Pa., June 13, 19H:i. 

Mr. Thomas B. Foley, Secretary of the Board of InspeC"tors of the 
\Vestern Penitentiary of Penn'a., Pitts'burgh, Penn;a. 

Sir: This Department is in receipt of yonr inquiry of the 6th im:t., 
in which you state: 

"There are at present at the New Western Peniten
tiary at Centre County, a large number of horses, 
cattle, hogs, ·etc., which are continually increasing in 
number, and which are the property of the Counties 
comprising the ·western Penitentiary prison district of 
Pennsylvania . . The accomodations for housing and car
ing for this stock are inadequate. 

In view of the fact that this stock is 'the property of 
the Counties, (not the State) and the profits arising 
therefrom accrue to the benefit of the Counties, would it 
be legal to erect, at the expense of the Counties compris
ing the Western Penitentiary pdson district, buildings 
in which to house and protect this stock, c;harging the 
same to the 'Maintenance Account' which is paid by the 
Counties?" 

'l'he large number of horses, cattle, hogs, etc., which yon mentiOJH'(l, 
were acquired pursuant to the Act of April '1, 191X, P. L. 44, the 
preamble and first Section of which re.ad as follows: 

"WhereaS, The board . of inspectors of the Wei:;tern 
Penitentiary, under authority of law, have pnrehnsed a 
farm of' abo11t four thousand acres in Centre Co11uty, in 
coimection with the. new Western Penitentiary; and 
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"\Y11ereas, It is proper and ecoiloiiiict,ti to farm saitl 
land, and tilereuy decrease the cost to the several couu-
ties of the maintenance of couvicts; therefore, · 

Section 1'. Be it enacted, etc., ·That the Board of In
spectors of tile said Western Penitentiary are hereby 
authorized to purchase such farming implements and 
livestock as may be neces:omry, from time to time, for 
the· purpose of farming the tract of land connected with 
the said Westw.'n Penitentiary in Centre County, and 
drnrge the cost of the same to the several counties in the 
vVestern Penitentiary District, in - proportion to the 
nnmber of convictR from ench connty in the s::ii<l We8te1·n 
Penitentiary District." 

The pnrpoRe of acquiring this livesto('k, as set out in the A€ii: 
above quoted, is to a~l'ist in redncing the expense of keeping the frr
mates of the penitentiary 'anrl thereby lessening the amount re~ 

quired to be paid for that pnrpose by the respective counties frolTil 
which snch inmate8 nre sent. This rmrpose mnst be distingnishe<ll 
from that of a general plant equipment necessnry to honse and 
guard the priRoners. 'fhis, it has always been the law and policy 
of the State, to supply. An analogy might occur which is in fact 
not applicable. For instance, the provision of adeqnate kitchens 
is necessai·y to prepare the foocl, which is a part of the maintenance 
of the prisoners. vVhy, therefore, wonlcl the constrnction of a kitchen 
not be a eharge against maintenance? This distinction between that 
and the providing of adequate barns and stables for livestock is 
that the presence of livestock is in no wise an essential and primary 
element in the ope1·ation of the penitentiary Rystem, nncl hy the . 
Act of rn1:~, is 1·ecognized and permitted only for the purpose of re
el ncing the cost to counties. 

Attorney General I~lkin, in an opinion elated December ~O, lSflG,. 
given to the Secretary of the Board of Pnblic Charities, extende<l: 
the word "maintenance'' to inclnde items of expense incnrred fol" 
horses, cows, etc. The excerpt from his opinion pertinent to the 
present inquiry, is as follows: 

• 

"ft is nece8sary to farm these lancls, and this cannot 
he clone withont farm hands, horses, farming utensils 
~ml snch ~the~· appliances as are nsefnl and necessary 
m the cult1vat10n of lands.* * * * ·* * The trustees have 
a right to expend moneys in the pnrchnse of food, and it 
is no stretch of legal iitterpretation to sny that they 
can incur expense in that which proclnces the food. TJ{e 
r~snlt is the snme in both in~ta~ces. This being my 
new of the law, T can see no ob.iect1011 to inclncling items 
of C'xpenRe inc11rrecl for horses, cows, harness, wagon8, 
carts, garden seeds, etc., which are necessary ancl nsl-',
fnl in the cnJtivation of the lands in the term 'nrnin 
tenance,' as nsed jn the Act of Assembly." 
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That opiuion ii-; applicable to the p1:ese11t tase in that in justifying 
the vurchase of farming utensils and stock. 1111der the term "main
tenance,'' the_ right to house aml protect stock so p11rchaseu woultl 
certainly follow where they are specifically directed to be purclrnsell. 
It would -be an absurdity to say tllat the Act of l D13, authorized 
only the purchase of livestock aml not the expenuiture of such 
moneys as were necessary to properly care for the livestock and it:> 
increase. Under suc;h an interpretation the very purpo:>e of the 
.<\ct would be defeated. · 

While it \vould unquestionauly ue proper to uuild such stables 
-0r barns from State money, if the :-;ame were so a11pro1_-n·iateli hy 
.the _!:;egislature, yet your inquiry mn:-;t be predieated on the lack of 
s uch appropriation, and with 110 fumls otherwi:>e availalJle, tlu~ 

prope1: care and protection uece:,;sai·y to co11serve thi:,; livestock 11ur
cha:>ed at tile ·expense of the counties, wonl1l warraut au expe11diture, 
on uehalf of the counties, of a sntlicient aruouut to furui:,;h alleqnate 
barns aud stables for such livestock. 

'fhe Board of lI1:,;vectors iu the exercise of a so11ml tli:-;cretiou 111 ust 
determine whether thi:,; expemliure is be11eficial to tlie countie:> and 
will serve to reduce the ,cost of maintenance. If not, the i-;lJl·plm; 
of livestqck should be disposed of. 

'l'liis ovinion is in line witll that of 'l'hinl Deputy Attorney Ueu
eral Morris Wolf, who, under date of October J:i, 1!.11::, Attor11ey Oen
eral's Revorts, 19lil-1Dl4, page :~25, rstated tliat the opinion~ of thi:,; 
Departmeu t have uniformly sllown 

"A tendency to ii1terpret tile wor1l 'rnai_11te11a11ce' 
1iuerally and reasonably." 

I have, tllerefore, to advise you that it would ue legal to erect 
buildings for the llousing of tliis liverstock at the expense of the 

. coun~ies comprising the Western PenitentiaI-"y Prison Vii-;trict if, and 
when,- the Board of Inspectors dete_rmine that ~uch cour:,;e would 
b~ beneficial and result in a saving to these counties in the cost of 
k~ping the prisoners sent from them. 

Very truly yours, 

HOHACE W. DA \'l~. 
Deputy Attonwv General. 

/ 
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PRISON LABOR COMMISSION. 
'J'lterc is no legal authority for the employment of prisoners, except us specifically 

autl10rized by the Act of June 1, 1915, P. L. 656. 

Office of the Attorney General, 
Harrisburg, Pa., June 17, HllG. 

Honorable ,John E. Hanifen, Chairman of Prison Labor Commission, 
Real Estate Trust Building, Philadelphia, Penna. 

Sir: Replying to your inquiry of r~cent date~ address~d to the 
Attorney General, inquiring whether or not the Commission may 
undertake to manufacture and supply half hose for troops of for
eign governments, I beg to advise as follows: 

lf you will refe1' to an opinion previously rendered to you by 
this Department, you will note that it was therein pointed out that 
under the Act of June 1, 1915, P . L. 65fi, creating you,r Commission, 
the employment of persons sente1~ed to the coITectional institutions 
referred to, is restricte(l to the purposes set forth in Section 1 of the 
Ad as follows: 

"Such labor shall be for the purpose of the manufac
tm·e and production of supplies for said institutions, 
or for the Commonwealth or for any eounty thereof, or 
for an.v public institution owned, managed and COik 

trolled by the Uonnnonwealth, or for the preparation 
and manufacture of building material for the con
struetion or repair of any State institution. or in the 
\\'ork of such construction or repair, or for the purpose 
of industrial training or instruction, or partly for one 
and partly for the other of such purposes, or in the 
manufacture and production of crushed stone, brick, tile, 
and culvert pipe, or other material suitable for draining 
roads of the State, or in the preparation of road build
ing and ballasting material." · 

1011 are advised, therefor, that howeve1· beneficial the doing of 
other w01·k might be in the way of preventing idleness and increasing 
the funds of yom· Colllmission, there is no legal anthority to employ 
the prisoners exeept a,; specifically antho1·iir,ed by the Act above 
quoted. 

Yery truly your,;, _, 
.TOSl~PH L. Kl'N, 

Deputy A lloru<'!f Gc11craf. 
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'rl1c Pr.itioll Labor Commission is U(l vist.:d a8 to tlic di s1w::dtio11 of 11101H · ~-~ (o;;nwd IJ~· 
pri10011crs. 

Office of the A ttor11l'y Geuera l, 
Hani1·ilmrg, Pa. f>ece1u1Jer, 20, HllG. 

Mr . . fo)m R Hanife11, l'reside11t, Prison Labor Com111ission, Phila
delphia, Pa. 

Sir: In ani;;,ver to your inquiry relative to the payment of wagei-; 
earned by prisoners employed nnder the provisioni-; of the A<:t of' Jnne 
1, 1915, P. L. 65fl, creating your Commission, 1 IJeg to advise you as 
follows: 

The pertinent provisions of the Act are: 

"Sedion 8. Three.fourths of the alllo1111t c1wlited to 
each prisoner, or the entire amount if the prisouer so 
wishes, shall constitute a fund for the 1·el ief of any 
person or persons dependent upon such prisoners, and 
shall be paid upon the order of the Prison Labor Com· 
1uission to the per:o:;on or persons establishing such d e~ 
pendency to the satisfaction of said board, at such time 
anc.l times as said board may order. 

"Section 9. In case a prisoner hm; no person or per
sons dependent upon him, the sums so credited shall 
be deposited for the benefit of such prisoner, under the 
rules and regulations of the Prison Labor Commission; 
and the sum so credited shall be paid to the said prison· 
er,-one·third on discharge of pri1->oner, one·third in 
three months after his discharge, and the balance in six 
months after his discharge. 

"Section 10. All wages paid under the provisions of 
this· Act shall be charged to the manufacturing ·fund 
provided for in Section Five of this Act." 

lt 'appears that it \Vas contemplated that the i-;m11::; earued by tile 
prisoners employed should, from time to time, be ::;et a:side to their 
credit and for their benelH, to be disbursed ai-; provided by the 
Act. 

It is sugge:>ted, therefore, that tile Prison LaiJor Co111111ission aLlO)Jt 
a . rule or regulation under which au accounting may be made at 
regular period,--for instance, every month or quarterly, to ascertain 
the amount earned by the prisoners employed <luring that periotl, 
and when ~o ascertained, a dil'ect requisition may he dra wn by the 
Coiumh;sioner to the Auditor General fo1• the payment of the s 1rn11-1 

so earned to the treasurer or corresponding fiscal otfieel" of the iu 
sHtution, for the benefit of the employed prisoner::; a:> appeai·i-; IJy 
the requisition on which the names of the prisonei';"I aml the arnon11ts 
earned by them individually sbonld a ppear. ai-; part thereof. 'I'his 
plan is snggested for the reason that it seems that it if.; already the 
practice of the treasurers of the several correctional institnt ions 
to keep the funds and accounts of their prisoners;. 
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In order to carr,v out the provh;ions of ~ection :-: of 1 he Act, above 
l!ltoted, refening to payments to persons dependent ·U]JOll U pri:-:oner, 
it if; suggested tilat proper data be obtained from the prisoners 
a:-: to a11y :-:11ch tlepemlent:o; by the wanlen or other officer of the 
iwstitution, which 8lt011M be trau8mitted to the Co111mission, whose 
lluty appears to be to 8atisfy itself on the questiOI! of such depen
tleucy, which rnay be done by affidavits or formal hearing. When 
the Commission has been so i;;afo;fied, it should order the treasurers 
or other fiscal officers of the several institutions holding the funds 
of said prisoners to make payruents to the dependents from time 
to time as the circurnstance8 in each case may warrant. 

Referring now to the que:-:tion of payment of s11111i;; earned to the 
prisonei-s on their tlischarge, n:-: provided in Section !) of the Act, 
above quoted, there is a hiatn:-: iu the provisions, in that, while the 
Act provi!les for the payment to p1·isone1·s who Jin \'e "no person or 
per~;ons (lependent" 11pon t lw111 , it make:-: 1w 1n·ovi:-:io11 ·for payment 
to prisouers \\·ho ha\·e tlepemlen1:-:, of tl1e balauce re111ai11ing to their 
et'edit aftet· the depemleut:-: liave been paid tl1e :-:l1a1·e or proportiou 
they are e11titled to under the Act; furthermore, the1·e i8 no provision 
1"01· the (l i:-:po:,;ition of any sums which may have been earned by life 
pt·isouers. 

'l'he omission must be supplied by reasonable co 11 s'1J·udion. 'l'he1·e 
is 110 rea:-:on to snppose that lt was intended that a pri fioner haviug 
110 tlepeu(leut:-: i-ltonhl have the entire s11111 earne(l by him paid t(f 
him on hi:-: (lisch;ng·e arnl thereafter as proYi(led hy the Ad, aud that 
a prisoner \\·ho ha:-: dependents who have receiYed nuder the pro
dsions of the Aet, t l11·ee-fourtl 1:-: or more of the amount ea~·ned Ly ~mch 
prisone1·, should not have paid over to h i111 on his tl isch~1rge and there
after, the balanee of the fnnd remaining to his eredif. Tlle bal
ance due such prisoner shonld therefore be dis!Jnrsed in the same 
111anner as the snmR credited to other prisoners, to wit: One-third 
of such balance shoul(l be paid on the discharge of i;;uch prisoner; 
one-thir<l three months thereafter, and the l1alanee io;ix month:-: after 
his discharge. 

As to 111oue)' earned IJ;y nrnl erediteil to life pri:-:011er:-:, the Com-
111i:-::-:io11 wonld lJe jn:-:tified in adopting a regulation that the entire 
fond ea1·11p(l, or i11 ca:-:e the pri:-:011er ha:-: depernlent:-:, the !Jalauee 
1h!'1·eor :-:J1011ld 11(• p;1yal1le to the pe1·:-:011 01· per:-:011:-:, a:-: the prisonci· 
111;1y, l1y rornial direction to the tren:-:m·l•]• or the iustit111 io11 ltol!liu•I' ,,., 

\' ery tr11 ly your~~ . 

. JOSEPH L. KUN, 
DepufJI Attorncv Ge11crol. 
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TE~MS OF CONVICTS. 
'.l.'hc lloard of Inspectors of the Eastern Penitentiary is advised as to the terms 

of imprisonment of two convicts. 

Office of the Attorney General, 
Harrisburg, Pa., December 2G, l91G. 

Dr. Charles D. Hart, Secretal"y BoaJ'(l of Inspectors, Eastern Peni
tentiary, Pittslmrgh, Pa. 

Hir : Your favor of the ()th inst. aclfhpsspf] 1o the Att01•npy G-en
eral was referred to me. 

You state that on November 30, 1910, y011 received George O'Gorek, 
sen.tenced from Dm1phi~1 County fo1· not less than three years, six 
months, and not more thnn fonrteen yenrs, for felonious entry, to 
be cornpnte1l from NoYemher 2k, l!l!O. His minimnm sentence expirecl 
May ~~. 1 flH, on which date he was release1l ou parole, with ten 
years and six months to sene until final discharge, or nntil recom
m11nded for a pardon. 

While on parole he committwl the crime of feloni11s entry and wns 
returned to the En:-;tern Pe1_1itentiary from Dauphin County, with a 
term of not less than two arnl not more than four years. The sen, 
tence was dated March 2.J-, 1 !ll4-, and the commitment st;1ted tl'lnt the 
sentence was to commence and to be computed from that date. 

You ask whether the sentence shonld be computefl from that 
date in ~iew of the violation of the parole. 

The first sectiori of the Act of ,June H, Hll 5, P. L. 788, amending 
Section 10 of the . Act of .June lfl, lflll, provides: . 

• 

"If any convict, released on parole as proviclpfl for 
in this Act, shall, during the period of parole, he con
victed of any crime pnnishahle by imprisonmPnt 111Hler 
the laws of this Commonwealth, and sentenrecl to irny 
place of confinement other than a penitentim·y, such con
vict shall, in adition to the penalty imposed fo1· snch 
crime committed ch1ring the saitl periocl, and after the 
expiration of the term, he compelletl, hy cletai11p1· and 
remand as for an escape, to Rerve in the penitentim·y 
to which saicl convict had been originally comrnittPd the 
renrnin(lPr of the term (without commntntion) which 
such convict would have been com1wllecl to serve !mt • -
for the commutation antho

0

rizing saicl parole, nncl if not 
in conflict with the terms ;rnd conditioi1s of the smne 
as granted by the Governor; but, if sc11tc11rcd to a }lr11i
ir11tiary il1r11 the scrvir'r of thr rr11111i11drr of tllr said 
trr111 origi11all!J imzwsrd shqll 1w1·e1•dr tl1r co111111r11rr-
111-cn /; of the trrm itnposed for said ,., im c ." 

1'his act is plain. It requires O'Gor·ek to Rene ten years and six 
months the rernninder Gf the term originally imposed upon him before 
he served the second sentence. 
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It conflicts with the language of the commitment which requires 
the second sentence to begin and to be computed from 1\tlarch 24, 
l!H5, but the commitment must be read in connection with the Aet 
of Assembly. Jn a situation such as O'Gorek's, that commitment 
must necessarily be upon the comlitio11 that O'Gorek is not re
quired under the Act of Assembly to fh·st serve tlie r:emdiwfor of 
::iny previous term, 

fn the very nature of things the judges do not have befOI'e t.iu!hi 
the fact as to whether a particular prisoner has violated a forml'l' 
parole. He may have been sentenced from another; county. In this 
Case it happens that both sentenceR were from Dauphin CouiltJ•; but 
notwithstanding tliat fact the commitment cannot set aaide the 
plain letter of the statute and must be read in connection witli it. 
·when so read it results in requiring O'GOl'ek to serve the remainder 
of the first term before he begins his .service under the secbhtl coh1-
mltment. There is nothing in the statute which ju!'ltifies tht! coh, 
sfrnction that the second sentence shonld rnn conCllrrently with 
the renrninder of the first. 

Yo~jlso state anothei' case, as follows: 

On April 9, 1907, a prisoner by the name 0£ Bruno Prizzeumti was 
sentenced from Dauphin County for eighteen years for the crime 
of murder in the second degree, which sentence was commuted March 
30, 1907. Under the Act of June 19, 19U:, he was released on parole 
October 21, 1913, a~ter having served one-third of his sentence. He 
had a term of eleven years, five months and nine days to serve on 
parole until final discharge was granted, or until he was recom
mended by the Board of Inspectors for a pardon. While on parole 
he was ~orivicted in the courts of Chester County for the crilne of 
inciting to riot and trespass, and was <>entenced to the Chester 
County jail for a term of six months. Upon the completion of that 
term on November 8, 1914, he was returned to the Eastern Peniten
tiary. 

You ask whether he is required to serve the full remainder of the 
original term without any parole. 

'l'he Act of June 3, lDl 5, amending Section 10 of the Act of June 
rn, 1911, seems to be plain. It provides that after the expiration of 
the sentence 

"to any p~ace of co~finem~n~ other than a penitentiary 
such connct shall, m add1t10n to the penalty imposed 
for such crime committed during the said period 
an_d after expiration of the :,;ame, be cop1pelled, by de'. 
tamer and remand, as for an escape, to serve in the 
penite_ntiary to whi~h said. convict had been originally 
conmutted the rema111der of the terrn (without commnta· 
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tion) which such convict would have been compelled to , , 
serve but for the commutation authorizing said parole," 
etc. 

;rhe words "without commutation" mean that thei·e is t.o he 11t1 

furthe1; release upon parole; and the fu 1l i;emairnler of tiie tcr'm hr 
the first sentence must be served: 

Yery iruiy yonrs, 
WM. l\L HARGES'T', 

lfop·11ty A I to1·11ty G c 11c1·11t. 
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MISCELLANEOUS OPINIONS. 

Pl!:NNSYLV ANIA ORAL SCHOOh 
'l'hc Commission to transfer Pennsylvania Oral School to tl1 c Co111111011w1:alth iH 

advised to present to the Legislature in tlu· form of a bill the difficulties aH to tire 
title of land of said school. 

Office of the Attorney General, 
Harrisburg, Pa., March 15, l~H5. 

Hon. Isaac Johnson, Chairman Commission to transfer Pennsyl· 
vania Oral School to the Commonwealth, Media, Pa. 

Sir: On the !)th inst. you requested the Attorn•ey General to advise 
the Commission appointed · to take over , the Oral School "whether 
this is such a title as is contemplated by tlie statute creating it." 

~ ' 
The Act of May 8th, mm, P. L. 1Gi~, is entitled: 

·, •l : '· 

"An Aet pruvidiug for an exa111i11ntio11 uf the Pe11us_yl
vauia Oral ~dwol for lhe Deaf', at ~<Tanton, T.iacka\vam1a 
County, Penusy 1 van ia; pruvid i 11g fo1· lhe tn111sfer, m1dc1· 
certai11 cond itiurn-:, oJ' tlie :-;aid Orn I Hel1ool for the I ll'af 
to the Commouwealth," etc. 

111 Section l it is provided for a co111111 issiou: 

""Wlw i:;liall investigate aml exn 111 i Ill~ ilH· snhl sdwol, 
togeihe1· with all the bnihlings, gro11111l, (•1p1ipweut, af· 
fairs and accounts of said sehool, s;iid <·0111111issio11 shall 
a:•a:el'taiu tile imlellted11ess of :-:aid sd1ool, of wbat
suever uatun~, arnl r,;hall asl'erlain wh;1t, ii" :rny, 
lieuH, 1 here may be of rp(·ord ;1gai H:-:t :-:aid S("liool , 
ineludiug r,;ai<l lrnildiugH a])(l grnu11ds1 arnl, 11·iiat, 
if any, clai111:-: tlw1·e may hP ;1g:ii11:-:t said sd100J, 
i uel 11di11g all builfliugs, g1·011rnls, a11<l e1p1 i p111e111., 
and :whether said school is in good repair, aud wlidlier 
.there is ground adjacent and belonging thereto sufficient 
for the proper maintenance of said school. If said com,· 

~ . ; '· .. .. :iiii8S'ion sh.all ascerf(J;in that said school is in good repa,ir 
and is fully eqttipped and in proper condition to accom
modate pupils, and that there is sitffic·ient ground as 
aforesaid, and that the total of all claims, debts , cind 

, . li~ns aga~nst s,aid institution, including all' buildings, 
eqidpment cind grounds does 1~ot. exceed the snm of thi"_'ty 
thousand dollars, said commission shall have authority, 
and is hereby directed, to accept said school, including all 
said buildin.qs, grounds; and equi1u11erit, in the name of 
ffvi* pommonwealth."' 

~t \Vill be noted that the word '•title" doc·:-: not anywhere appear 

~~ 'tpi~ 'E?t~tµt~- rrbe CO!ll)ll.il3Sion is a~~.~r~utly, at least not in terms, 

!!H,qj) 
\ ,, 
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neither authorized uor direded to examine iuto the question of title. 
111 this resvect thi:-; Ad of Assernuly is 11n11sual and peculia1:. 'l'he 
Cornrnou wealth, eveu .in the coal regions, has been accustoiuell to 
taking the whole title to lands whi<:ll it pul'chases, where it is pos· 
siule so to do. Ou the other haml 1he act may ha,·e been drawn ad· 
visedly, it being a matter of common knowledge that ·the surface 
title of lands undel'laid wHh coal is separate from the mining right:-;. 

'l'he B1·ief of 'l'itle suurnitted shows that only "the surfaee or right 
of soil" i:-; conveyed. The deed contains this provision: 

"The intent of tllis deed being to convey this described 
surface of land for' the uses and purposes of an institu
tion for the oral education of deaf mutes, to be erectell 
thereon and for no other purpose. It being distinctly 

- understood tiiat perverting it to any other use shall work 
a forfeiture and annulment of this deed, excepting and 
reserving to the said Pennsylvania Coal Company, their 
successOTs and assigns, all the coal and other minerals, 
under, in or upon said land." 

It wilJ. be uotell that there are t\\'o sei·ious limitations on the title 
to this property: 

First: 'l'hat the JH'O]Jert y must be used as an institution for the 
oral education of deaf ·mutes and no other purpose. 

Second: That the surface only is conveyed, and tllere is no title 
whatever to the sub-soil. 

As a st1·ict legal proposition T am of opinion that the Act of May 
Sth, HII;j, l'. J;. rn:: does not Jirnit your Commission to accepting the 
:·;chool with a good title to 1he s11rfaec of the land only on which it 
is located. 

The que:-;tion of polity is an entirely llitfereut matter. lt is to say 
whether the Commonwealth should take the title to lands which it 
does ~10t completely contl'ol, and 1o which it gets ouly the surface 
right, limited, in ml<litio11, to a particular use. 

'l'his latter que:;tion, howevel', is 11ot one of la\\', bnt one or voliey 
for the Cornmissiou to detennine. 1 Im n• 110 doubt the Commissi01.1 
has already considered the other· suggestions made in the letter of 
Hon. Mor1·is " 'olf, then 'l'hinl Deputy Attomey neuc1·al, to you. of 
.January lJth, Hllfi, repeate1.l iu ;i letter of Mr. Hoke, Private Secre
tary to the Attorney General, ad1lressetl to Mr. 'Vharton, in a letter 
of Februar·y 14th, 1 !115, whiel1 nee1l 11ot here again he refcne1l to. 

My advice iH that the facts mi they are, and the authority to take 
title to the property as it is, should be presented to the Legislature 
in the form of a bill, etc., etc. 

Yours respectfully, 

FRANCIS SHUNK BROWN, 
Attorney General. 
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OPIUM PURCHASES. 

'.rhe exemption in section 1 of the Harrison Opium Act of Congress of Decem
ber 17, 1914 (H. R. 6282), of the "officers of State governments or of counties and 
municipalities lawfully engaged in making purchases of such drugs for State, county 
or municipal hospitals or prisons," does not include the superintendent and other 
persons attached to State hospitals, they not being officers of the State government. 
The proper officers of the State government, being exempted by the act, may make 
such purchases for State institutions. 

The Office of the Attorney General, 
Harrisburg, Pa., March 19, 1915. 

I 
Miss Fannie A. Dougherty, Supt., Cottage State Hospital, Philips-

burg, Pa. 

Dear Miss Dougherty : Your favor of the 10th inst. addressed to 
the Attorney General is at hand. You inquire whether as officials 
of a State Hospital, you are exempt from the provisions of the Act of 
Congress, entitled "An act to provide for the registration of, with 
collectors of internal reven-ue, and to impose a special tax upon all 
persons who produce, import, manufacture, compound, deal in, dis
pense, sell, distribute or give away opium or coca leaves, their salts, 
derivatives or preparatioiis, antl for other purposes. 

I 

, , , , , This Act known as the "Harrison Act" provides "'l'hat officers of 
11111 ~any State Government or of any county or municipality therein, who 

are lawfully engaged in making purchases of the above named drugs 
for State, county or municipal hospitals or prii:mns, shall not be re
quired to register and pay the special tax .as herein required." 

This language exempts only officers of any State Government or of 
any county or municipality therein. 'I'he Superintendent and other 
persons attached to State Hospitals are not officers of State Gov
ernment, and therefore the Act, in my opinion, does apply to them. 

If it is desirable to have purchases of the drugs mentioned in the 
Act made by proper officers of the State Government for your insti
tution, such purchases could be made by the proper State officials 
and they would not be within the terms of the Act. · 

35--6--1911 

Very truly yours, 

' Wm. M. HARGEST, 
Second Deputy A Uor1J-ey G.erieral. 
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UNDER'rAKERS' LICENSES. 
Un<lcr the Acts of June 7, 1895, P. L >167, and April ::!4, 11)05, P. L. 299, a liccrn;ed 

un<lertaker · may lawfully have branch offices iu any v.art of the State: ·The State 
Hoard of Undertakers should, iu such cases, issue· duplicate licenses for "con8picu-
ou8" <lisplay, as rcquire<l by the act. 

Office of the Attoruey Geueral, 
Harrisburg, Pa., April 2G, 1915. 

Francis H. 'l'hole, Esq., Counsel for State Board of Undertakers, 
Philadelphia, l'a. 

Sir: Your communication of recent date propoundi.J1g certain ques
tions relating to the construction of ·certain portions of the Act cre
ating the State Board of Undertakers and the amendments thereto 
has been duly considered. The questions are as follows: 

1. May a licensed undertaker lawfully lrnve u1·a11d1 
otlices i11 the county <lesiguatetl in his license? 

2. May a liceuse<l un<lertaker lawfully have !Jranch 
offices throughout the State of Pennsylvania? 

~:. ls it lawful for the :•Hate Board of Undertakers to 
issue a dnplicate, or duplicates, of a license so that the 
licensee shaU be enabled to display said lieense in a con
spicuous place in the branch office or offices? 

The State Board of Undertakers was created by the Act of June 
7, 18!>5, P. L. 167. By the Act of April 24, l!)Oo, P. L. 299, the oper
ation of the Act was extended from cities of the first, second and 
third classes to the whole Commonwealth. Some other amendments 
were also made, not necessary to consider in :the present inquiry. 

Inquiries l and 2 may be answe~ed together. 
1-2. These questions arise' by reason of the following language of 

Sections 5 and 6 of the Act as amended. 
Under Section 5 of the Act as amended, it was the duty of any 

person, persons or corporations engag~d in the business of undertak
ing, etc., to cause within one year after the passage of the act, 

"His, her, ·i.heir or its name or names, residence and 
place of business, to be registered with said Board * ~-" 

Section 6 of the Act as amended, provides for the licensing of per
sons or corporations thereaftei· to engage in th~ said business of un
dertaking, for the regis.tratio~1 of persons receiving such license, and 
that such person, persons or corporation 

"Shall display said license in a conspicuous place in 
the office or plaec of such licensee." 

The amendments did not affed the quoted language in these two 
~ections, being tbe same as in 'the original Act of 1895. 
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It is necessary to understand the nature and purpose of the Act 
creating the State Board of Undertakers, in order to answer these 
inquiries. 

The pui·posc of the Act, according to its title, is 

"To provide for the better protection of life and health 
by di_minishing the da'nger from infectious and contagious 
diseases i<· * * * *" · 

Section 6 of the Act provides for licensing of persons who engage· 
in this business, who are 

"Possessed of skill and knowledge of said busines1> of 
undertaking and have a reasonable knowledge of sanita, 
tion, preservation of dead, disinfecting the bodies of de
ceased persons, the apartment, clothing and bedding in 
cases . of deatJi from infectious or contagious diseases." 

The validity of tlie Act was considered and upheld in Cornmon
ivealtli v. Hanley, 15 Superior Court, .'271. The Court said, at: page 
278, 

"'l'he regulation of snch a umiiness, by requiring those 
who engage in it to have that skill and knowledge, the 
vossession and use of which will result in diminish
i11g the dangers from such diiseases and the lack 
of which may result in the spread of them, is clearly a 
legitimate exercise of police power." 

The primary object and main purpose, therefore, of this legisla
tion is to safeguard the health of the citizens of the State by licensing 
only such persons to engage in this business who possess the neces
sary knowledge, skill and ability to do so as required by law. 

-The Act does not impose a tax· on the business of undertaking, and 
its operation is jn no wise affected by the amount of business done, or 
the numb~r of places where it is done. 

'The designation of the place of business, residence, etc., required 
by the Act is a mere administrath'.e incident necessary for keeping 
.proper records and statistics. · 

It is not the place that is licensed, but it is the person of demon
strated ability who is licel\sed. 
· Section 6 of the Act of 1895 as amended by the Act of 1905, (there 

being no change in the amendment with respect .to this langtiage) 
provides, that aft~r dl1e examination of the . appli~ant, etc., "the Board 
shall issue to ·said applicant or applicants, upon payment of. a fe,e 
of twenty-five dollars, a license t? practice said business of under
takin,g and shall register such applicant or applicants· as duly 
licensed undertakers." · 

1'he license " to practice said business of undertaking," is not re
stricted by the Act to any particular city; county or .place. It is :i. 
license to practice the business of undertaking' in any part of the 
State. 
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"A license issued by a State to pursue a certain call
ing enables the licensee to pursue such calliug in any 
county of the State." 

2.5 Oyc. 62.J,. Citing Latta vs. Williams, 87 N. 0. 126. 

Fmtherrnore, Section 8 of the Act of 1895, which is not affected 
by the amendments contained in the Act of 1905, provides: 

"Section 8. Every such license shall specify by uarne 
the person, persons or corporation to whom it is issued 
and shall designate the particular place or places at 
which the business shall be carried on." 

In aj opinion, therefore, a licensed undertaker may la"·fully have 
branch offices in any par't of the State. 

3. Relative to the third inquiry, inasmuch as it is necessary 
for undertakers to "display a license in a conspicuous place inJthe 
office or place of business of such licensee," there is no reason why 
the State Board of Undertakers should not issue duplicate or dupli
cates of the original license for that purpose. His my opinion that 
it is lawful for the State Board of Un<lertakers lo do i;;o. Tmleed', 
a license1l 1111dettaker, having the right, 11rnler tl1is opinion, to have 
L1·aneh office.-;, it would be necessary in such case for the Boar1l to 
issue duplicate licenses for "conspic11011s" display a:-; required Ly the 
Act. 

Very truly yonrs, 

Ff.ANCTS RHI fNK BROWN, 
Attorney Gcnr:rnT. 

WORKMEN'S COMPENSA'l'ION ACT. 
'!'li e ·w orkmen 's Compensation Ilill is not in conflict with th e treaty with Itnly, 

by which it is provided that each nation shall afford the uationais of . th~ other that 
form of protection granted by any State or national law which estnblishcs a cfvil 
responsibility for injuries or for death caused by negligence or fault, and gives to 
rclativ (·s or heirs of the injured party the right of action, which right shall not be 
rcstrictPd on account of th e nationality of such relatives or heirs, since the right 
to recover compensation under the bill is not predicated on negligence or fault, but 
compensation is provided for, regardless of the cause or circumstances of the injury; 
nor docs the proposed bill offend against the 14th Amendment of the F ederal Con
stitution, which provides that no State shall deny to any 

0

person in its jurisdiction 
the equal protection of the laws. 

Office of the A~torney General, 
Harrisburg, Pa., May 5, 1915. 

Hon. " ' illiam ,T. Bryall , Secretary of State, vVashington, D. C. / 

Sir: The Governor has referred to me your letter of April 20 1915 
in which he is informed that "the Department is of the opinio~ tha~ 
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the 'proposed Ootnpensation Act, now under consideration of the Leg
islature, is violative of the provisions of the Treaty of February 25, 
1913, between the United States and Italy," in -that 

"it apparently discriminates against alien dependent 
widows and chilclren not residents of the United States 
as compared with residents, in the :matter of the amount 
of compensation to be paid; discriminates against alien 
dependents not residents of the United States, as com
pared witli residents, in the matter of computing future 
installments of comvensation, by providing for the pay
ment of such alien dependents of less amonnts than are 
to be paid to residents, ru1d also d iRc1·iminates against 
alien non-resident widowers, parents, brothers and sis
ters as compared to resident relatives of the degrees men
tioned." 

, I beg to assure you that in compliance with your request, careful 
consideration has been given your views ·thereaho11t, bn t l respect
J'n lly beg leave to differ from your conclusions. 

A l'ticle Il T of the proposed Act provides: 

"Section 301. When employer and employee shall by 
agreement, either express' or implied, as hereinafter pro
vided, accept the provisions of Article IIT of this ACt, 
compensation for personal inNry to or for the death 
of such employee by an acciClent in the course of his 
employment shall be made in all cases by the employer 
without regard to negligence, according to the schedule 
con tain_ed in Section 306 and 307 of th.is Article ; pro
vided that no compensation shall be made when the in
jury or death be intentionally self-inflicted, buf the bur
den of proof of snch fact shall be upon the empll'\yP-r," 

.et~. 

Article III of the proposed Act also provides: 

"Section 310. Compensation under this article to alien 
depen'dent widows and children, not residents of the 
United States, shall be the same in amount as is provided 
in each case for residents, except that, at any time within 
one year after death of th~ injured employee, the em
ployer may, at his option, commute all future install
ments of compensation to be paid to alien dependents 
not residents of the United States by paying to such alien 
dependents two-thirds of the total amount of such future 
installments of compensation. Alien widowers, . par
ents brothers and sisters not residents of the United 
. States shall not be entitled to any compensation." . 

The 'I'reaty between the United States and Italy provides: 

"Tlle citizens of each of the High Contracting Parties 
shall receive in the Statei;; and 'ferritQries of the other 
the most ' coiistant ·security ancl protection for their per-
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sons ~tnd property and for their rights, including that 
form of protection granted by an~· 8tnte or national law 
which establishes a cidl responsibility for injuries or 
for death caused by negligence or fault and gh·es to rel
atiYes or heirs of the injured party a right of al'tion. 
which right shall nl't be restricted on account of the na
tionality of said relath·es or heirs: and shall enjo~- in this 
respect the same rights and prh-ileges as are or shall be 
granted to nationals, prodded that they submit theru
sehw; to the conditions imposed on the lat_ter." 

The propo:,;ed Workmen "s Compensation Act is in no sense viola
ti\·e of the rights set"m·ed by rhki treaty. It provides that citizens of 
Italy residing in the United ~tates shall be protected in respect of 
.their rights. including that form of prott>ction granted by State or 
natfonal law which establishes a cidl responsibility for injuries 
.or tleath caused by ·'pegligence or fault."' The right to recover com
pensation under the proposed Act is not predicated on "negligence 
.or fault," but compensation is provided for regardless of the cause 
Ql' circumstances of the injm·y, t>xcept where the injury is intentionally 
self-iutlietetl, hence the Act tloes not come 'vithin the pnniew of the 
treaty. 

And further. acceptance. of the provisions of the • .\.ct is not com
pulsory, and anyone who does not elect to accept them may sue for 
full damages in the same mannei• as heretofore for an~- injuries sus
tained. 

The proposed Act provides for an electirn system of compensation 
for injuries sustained. It denies to no one any subsisting rights, it 
merely provides a simpler, surer and more convenient method of en
forcing those rights .• for those who elect to take advantage of its pro
visions, and it imposes certain limitations in exchange for benefits 
conferred, amongst which limitation is th.:- denial to alien widows, 
parents, brothers and sisters not resi1lents of tlte United States of 
the 1·ight to receive compensation under the Act. And in respect of 
these persons it may be said that it would be obvionsly unfair to im
pose on employers the obligation to couduc-t i11"e.stigations in obscure 
part:-: of foreign countries to proted himself from tht• daims of al
leged dependent parents, brothers aud sistp1·s. who were not in fad in 
any way dependent, whereas wiYes and mino1· children reqriire no 
proof as a rule, one way or tht> otl1Pr. · 

If an alien workman has dependent parents. brothers or sisters in 
the home country it will be a compm·a fo·ely simple maltn for him to 
decline to accept the provisions of thl" Act and l'l"tain for himself and 
for his survirnrs the rights which he now has. 

The proposed Act does not offend against t he Fo1trteenth Amend
ment to the Constitution of the Unitt>( l States, which provides: 
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"Nor shall any state tlcprin~ any person of life, liberty 
or property wHhon t thw process of law; nor deny to any 
person within its jurisdiction the equal protection of 
the laws." 
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The SuprernP Court of the United States laid down the true rule 
for eli1s:-.itkntio11 snd1 a1_.; is 11111dt' by this Aet, in the case of J effrey 
1llan11f111 ·/11t'i11y 00111111111,11 r. Blagg) 2;/;i U.S. !nr, (1915) where it up
ht>l<l tlw Ohio vVork111Pn's Co111pp11satio11 Aet, whicli established fi 

plan that all P111ployp~·s hn\·ing ti\·e or more employes may enter 011 

"'lllll I 1P1·111s, a 1111 t·o11 I a i npll n i11·oyisio11 abolishing the defense of con
t rih11to1·,y negligPtH'P as to Sllth t>111plo~·PrR \vho 1lo uot eome into lirn 
plan, bt>e:tuse tht~ lll'l'P11kP is not itLolished ns to those ha\'ing les!!l tll:hi 
five PlllJ>loyPs, and ht>t'HllSP it rlitl not deem the classification unreas-
011nhle 

Mr. ,Ju:-.t il·P Day saitl. page !37H: 

"This Con rt. ha:-. ma 11y timt>s affirmed the ge111'1':1 l propo
sition that it is 11ot tht> p111·posp of tht' J<'onrteenth Amentl 
mt;nt in (hp eqnal protection l'lanse to take from the 
Statt>s tht• righl awl powt>r to classify the subjects of 
h•gish1tion. I! is 0111~- when such attempted classifi
ea !.ion is nrbit 1·a n nnd 1mrC>ason11ble that the court 
1·1111 tlPela1•p it lwyo;111 tht' l1>gislnti\'C' nnt.horit,v. Lindley 
Y. Natural Carhonit· Oas Co .. ~~O l l. S. til, 78, nntl 
Jll'l'\·ions t•asps in thi:,; court eitC>1l on page 79. That a 
law 111:1y work n hardship and inl'qnalit.v is not enough. 
Mauy yalid ln\\·s from the generality of their applica
tion lll'l'Pssarily do that, and thP legislntnre mnst he 
a llowt'll n with• fit>ld of ehoicp in dd1•1·111i11i11g the snb
jPd-rnattPr of Hs laws: what shall eo111P within them, 
mid what shall lw <'Xeh1tlP1l." 

:lfrG11r!'l'11 I'. l'lliluddpllia ,G lfratli11g R.R. Co. 2:15 U.S. 
,' l~n. 

/k11i 1•. l'1·1111s,11fra11ia. R. R. Oo. 181 Pa. St. Rep. 5~5 . 
. l/11ir!'rt1m1 r. II. ,r 0. N. N., 21:1 zr. 8. ;W8. 
M 11/lwll I'. b'allo11, 176 Miss. 266. 

[ Hlll C'lPnl'l,\' of opinion, HlHl hl'g 1•psppdfnlly to snb111it that th<' Jll'O

pos!'d "'ol'lrntl'll's Co111pPns:dion ,\l't ll1ws not. violafr thl' Jll'O\'isions of 

!lw sn id 'l'rP:t! y . 

RPS] >l'(' I fully' 

FH,\ NI 'IS l-1HlT~K HRO\\'X, 
A tlon1cy G1 ·111'1'11l. 
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BUILDING COMMISSION STATE INDUSTRIAL HOME FOR WOMEN AT 
MUNCY. 

The Commission is advised to ask for new bids for . buildings where the amount of 
the bid exceeds the amount available for building purposes. 

Office of the Attorney General, 
Harrisburg, Pa. July 12, 1915. 

Ge·orge Quintard Horwitz, Esq., Chairman Building Commission, 
State Industrial Home for Women, 601 West End Trust Building, 
Philadelphia, Pa. 
Sir: I have received your favor of the 1st inst. inquiring as to the 

necessity of advertising for new bids for the erection and construc
tion of buildings at Muncy, Pa. I understand from your letter that 
the Commission originally advertised for the erection and construc
tion of one administration building and four cottages. The bids 
did not provide for the construction of each building as a separate 
unit but were of four classes: The first, for the general construction 
of the buildings; the second, for plumbing; the third, for heating and 
ventilation, and the fourth for electrical equipment. The aggregate 
amount of the lowest bidders for the four proposals was $214,073.00, 
while the amount available in the judgment of the Commission for 
the erection of buildings at this time, is only $180,000.00. The Comr 
mission has therefore deemed it best to omit one of the cottages 
planned and ask for new bids. 

If I have correctly stated the facts in connection with the mat
ter, I beg to advise you that it will be necessary for your Commission 
to advertise for new bids for the construction of the Administration 
Building and three cottages. I would not advise asking the con
tractors to submit new bids for the reduced number of buildings 
without first advertising anew. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

NANTICOKE STATE HOSPITAL. 

The moneys received from care and maintenance of patients belongs to the main
t rnance fund, must be so reported to the Auditor General, and cannot be used for 
building new additions to the hoRpital. 

Office of the Attorney General, 
Harrisburg, Pa. , July 12, 1915. 

ThomaH D. Shea, Esq., Wilkes-Barre Pa. 

Sir: I have yonr favor of the 6th inst. making the following 
inquiry: 
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"Is it legal for the Board of 'l'rustees of the Nanti
coke State Hospital to use the funds received from 
patients for · care and services rendered for the purpose 
of erecting a necessary addition to the hospital build-

, ing?" 
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I beg to advise you that such action would not be legal The 
moneys received from patients for care and services rendered belong 
to maintenance account, and must be reported as such to the Audi
tor General, and cannot be used for the erection of new buildings, 
which belong to construction account. 

In making settlement with the Auditor Genral for moneys ap~ 

propriated for the maintenance of the hospital, the Auditor General 
will have to take into account the moneys received' from patients for 
their care and service, and can only allow the hospital the money 
appropriated for· maintenance or such part thereof as may be needed 
after applyirig to such expenses, moneys received from patients, as 
aforesaid. ' · 

Section 3 of the Act of June 14,_1911, P. L. 933, does not give the 
Board of Trustees power or authority to use money belonging to 
maintenance account for construction or building account. 

Ve:ry truly yours, 

FRANCIS SHUNK BROWN, 
. . Attorney General. · 

PENNSYLVANIA STATE LUNATIC HOSPITAL, HARRISBURG. 

The trustees of the hospital have authority to grant permission to the Cit:)'. .. of 
Harrisburg w construct a t erra cotta sanitary sewer through the grounds of the 
hospital, if they deem it advisable and for the b~st interests of the hospital. 

Office of the Attorney General, 
Harrisburg, Pa.,, September 23, 1915. 

Dr. H. L. Orth, Superintendent Pennsylvania State Lunat;i~ Hosr>ital, 
Harrisburg, Pa. 

Dear Sir: Your favor of the lJth inst. t? this department asking 
to be advised whether the Board of Trustees of the Pennsylvania 
State Lunatic Hospital has authority to grant the city of Harris
burg, permission ·to construct a terra-cotta pipe sanitary sewer 
through the grounds of the hospital for the purpose of draining cer
tain sections of the city of Ha•rrisburg, has been duly received. 
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Yum· letter states that the line sefedcd is the natural course of 
the stream which drains the large watershed s11rro11ndiug the gro1111t1s · 
of the hospital, and is the only available depression in the neighbor
hood which could be ntilizcu for the purpose. 

'l'hc Aet of April 14, 1845, P. L. 44,0, e11titlcd "Au a<:t to ( ~ stablisl1 

an asylum for .the insane poor of this Commonwealth to be called, 
the Pennsylvania State Lunatic Hoispital and Union Asylum for 
the Insane, ~' provided for the appointment hy .the Governor, by and 
with the advice aml consent of the Senate, of nine persons to be trus
tees of sai<l inf-ltitution,-· 

"who shall be a body politic nnd corporate by the name 
and style of the 'Trnstees of the Pennsylvania State 
Lunatic Hospital and Union• Asylum for the Insane,' 
and shall manage and direct the concerns of the iusti
tu tfon and make all necessar·y by-laws and rcgn
latious not inconsistent with the eon:,:titntiou and laws 
of the Commonwealth, and shall have p.ower to receive, 
hold, dispose of:-and convey all real and personal prop; 
crty conveyed to them by gift, devise or otherwise, for 
the use of said institution ---. The said trustees 
shall have charge of the general interests of the institu
tion." 

) 

By the Act of April 11, 1848, P. L. 535, th~ name of the asylum was 
changed to "Pennsylvania State Lunatic Hospital." 

An examination of the deeds to the ',)roperty occupietl by the 
hospital shows that all deeds on record are to the Pennsylvania 
State Lunatic Hospital, as grantee. 

The power given to the trustees by the Act of April 14, 1845, to 
dispose of and convey the real and personal property conveyed to 
them for the use of the institution includ~~ the power to grant an 
ea8eineht thr.ot1gh the grounds of the hospital snch as is desired by 
the dt yof itardsbu:rg, If the frtlSt~s deem it advisable and for th~ 
ht!st interest of the institution to do ~o. 

H(qgfos vs. Sharon JJm•oug1i, 5 St1p('1' Ct. 9~ . 
iVentz's Appeal, 106 Pn. 301. 
jlfcCrc<try vs. Bomberger, 151 Pa. 22:J. 
Gus.<: rs. Windle, 15 Disl. R eps. 8~4. 

You are, therfore, advise<l that the trnstees Jul\·<, authority to grant 
tJ1e_ pennisi;.;io11 nsked for if i11 their judgemnt thc,Y ilccm it advisable 
prnl for tltc l.ie;;t interest of the hospital that it be so granted. 

Yery truly yours, 

WILLIAM H. KELLER, 
Fir.~t ncputy Attnru cy General. 
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POWERS OF BOARD OF PUBLIC CHARI'J'IES. 

The Act of May 1, 1913, P . L. 149, conferring additional powers upon the Board 
of Public Charities, is remedial in its nature and is sufficiently broad in its scope 
tn enable the board to proceed for the correction of objectionable conditions in a 
city j.ail; particularly where the city jail is also used as a county jail. 

, Office of the Attorney General, 
Harrisburg, Pa., November 11, 1915. 

Honorable Francis .T. Torrance, President of the ·Board of Public 
. Charities, 1112 Bessemer Building, Pittsburgh, Pa. 

Sir: I am writing you in answer to the questions submitted in 
your communicatio!1 -of the ;frd im;t. to Attorney General Brown_. 
as to whether the Board of Public Charities has any power under the 
Act of May l, Hll3, P. L. 14!J, in the case of such a prison as the 
J ohnsto'Yn City .Tail. . 

I can find no judical construction of thh; Act covering this puiut. 
'l'he statute, however, being remedial in its nature, · should be given 
such liber3:1 construction as will best effectuate its purpos~s.. One 
purpose of this law was to clothe the Board.of Public Charities with 
the power and charge it with the duty of ·securing proper con-
1lltiom; in "any jail, prison, penitentiary or almshouse.'' To _exclude 
a city lockup from its remedial scope is to that extent, to limit one of 
the. "Act's 'plain purposes and . most beneficient provisions . 

. I gather from your comrnunieation that to some extent as a matter 
of convenience, this city jail is used in lieu of the county jail. Such 
use would add force to the argument that this prison is within the 
scope and. contemplation of the saicJ act. 

It is my opinion that under and in accordance with the provisions 
of the above mentioned Act, the Board of Public Charities has the 
pow~r to .. proceed for the correction of ob,jectionable conditions in 
such a prison as the one in question: . . 

Even though under a stricter construction of said statute if might 
be held~otherwise, I can nevertheless see no valid objection to the 
Board bringing the facts in tbis case · to the attention of the District 
Attorney for such action as he mav deem proper. . ' . 

Very truly yours, 

EMERSON COLLINS, 
f)eputy. ·A Horne'/! Geft__Qfal. 
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PRISONERS. 
Under the Act of April 9, 1915, P. L. 76, an officer making an arrest is required ~ 

to furnish a certificate stating the charge only, when the giving thereof would not 
imperil the arrest or tend to permit an escape. He need furnish only one such 
certificate. 

Office of the Attorney Genei•al, 
Harrisburg, Pa., October 1, 1915. 

Captain George F. Lumb, Deputy Superintendent State Police, Har
risburg, Pa. 

Sir: Your favor addressed to the Attorney General was duly 
received. You ask to be advised: 

First.: '\Vhether under Section l of the Act of April 9, 1915, P. L. 
76, it is the duty of an officer to furnish the certificate mentioned in 
said act after he has delivered the prisoner to the custody of a 
jailor or warden. 

Second: Whether, when a single certificate has been furnished, 
the duty under the law has been discharged. 

You call attention to the faet that, in cases of sti-ikes or riots, a 
number of persons, intending to interfere with the officers of the 
law, might line themselves up and demand certificates, thereby 
keeping an officer engaged in furnishing certificates and prevent the 
performance of his duty in suppressing a 'riot, and where a nmnber 
of arrests had been made, as il) frequently the case, an entire de
tachment of police might be thus handicapped and harassed in the 
performance of their duty. 

Section one of the act referred to provides: 

'"l'hat upon the arrest of any person, with or without 
a warrant, in this Commonwealth, chargerl with erime, 
in order to preserve and protect his, her or their rights, 
and to fac.ilitate the entry of bail for his, her or their 
appearance before a magistrate, co~oner, judge, or the 
Court of Quarter Sessions, and Oyer and Terminer, it 
shall be the duty of the sheriff, coroner, constable, police, 
or other official making the arrest, or having charg-e of 
the prisoners or prisoner, upon application made there
for either by counsel or a citir.en, to ]ssue, without cost 
to the applicant, a certificate sfating the name of the 
prisoner or prisoners, and the charge upon wh irh he, 
she or they have been arresterl and irnpris01wd, nrnl 1J1e 
nrnount of bail demanded, jf the same has h<'Pn fix!'d, ~o 
that bail may be entered as authorfaed by law." 

Section 3 of the said act makes it a penalty if any person so re
quired "refuse to issue a certificate as specified in section one, im
mediat~ly upon deman<l therefor." 

This statute, like all other statutes, must be construed accordin()' 
~ 

to its reason and spirit. 'l'be object of it1 as stated iP- tbe ~tatute 
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itself, is "to facilitate the entry of bail" for . a prisoner, and to that 
end to secure a certificate "stating the name of the prisoner and the 
charge upon which he has been arrested." 

Your first inquiry is: 
Who is required to issue the certificate? 
The language of the act is that "it shall be the duty of the sheriff, 

constable, police or any other offieer making the arrest, or having 
charge of ,t,he prisoner or prisoners, upon application" to issue such 
certificate. r 

Reading this language strictly it might indicate that any person 
who has made an arrest, even after he has delivered the prisoner into 
custody, and without reference to the time which has elapsed be
tween the arrest and the delivery over to the jailor, may at any time, 
upon demand, be required to immediately give a certificate. This 
would be an unreasonable requirement.) An officer may have delivered 
ove.r the prisoner and may also have s11rrendered or disposed • of his 
warrant, and not have the inforrirntion npon \vhich to issne the 
'certificate required. 
. The , cei;ti:fj.~ate · is to be issued (•innneclfotely upon demand~" The 
evident intent.ion , of . the legislature W(lS that the officer having 
charge of the prisoner, at the time of the demand, shall be requirerl 
to make the certificate. There would be no reason to require an 
officer who had arrested a prisoner to make the certificate, after he 
had delive~·ed the prisoner-into the custody of a warden or jailor. 

Therefore, answering your first iu'quiry, ' I am of opinion that an 
officer is only· required to furnish the certificate I'.eferred to ill the 
act of assembly when he has the prisoner in charge and when the 
giving of ·such certificate would not imperil the arrest or tend to 
permit an escape. In other words he ·is only required to honor 
such an 'application when made at a proper time and place. 

Second: The act of assembly in the first section requires the 
.officer, ;upon application, to issue a certificate, and in the second sec-; 
-.tion the penalty is imposed for failure "to issue a certificate." It 
·:would · be unreasonable, and not within the intention of the Legis
llatui-e; to so construe this act that repeated certificates for the same 
prisoner might be demanded. One certificate would carry out the 
Jmrpose of the act, namely ''to facilitate the entry ·of b~l," as well as 
a, dozen. 

Therefore answering your second inquiry, I advise you that .when ' . 

the officer -has . issued one certificate . b,e has performed the duty 
imposed ·upon him by the statute. 

---~· __ , -----· -·· 

Very truly yours, 

WM. M. HARGEST, 
Deputy Attorney General. 



dPiNiONS OF THE ATTORNEY GENERAL. Off. Doc. 

IN RE CAPI'£0L PARK COMMISSION. 
Under sectiou 5 of the Act of Juue 16, 1911, P. L. 1027, providing fur the ex

tension of Capitol Park in Harrisburg, the record of all proceedings before the 
Commission must be kept in" a minute book and· be open · at all. times to pubUc in
spection; but the general discussions of the Commission, memoranda of estimates; 
appraiscments, advices and other guides, which it is necessary for the Commission 
to have to enable it to properly perform its duti~s, are in no sense part of the 
"proceedings" and a request for their inspection may be refused. 

Office of the Attorney General, 
Harrisburg, Pa., November 17, 1915. 

Honorable Spencer C. Gilbert, President, Capitol Park Extension 
Commission, Harrisburg, Pa. 

Sir: I am in receipt of your letter of recent date\ asking to be 
advised as to the right of the public to examine the records of your 
Commission. 1'he question as I understand arises by re~on of a · 
request, or rather a demand made upon the Commission for leave 
to examine all the records of the Commission as well as all the ap
praisements in the possession of the Commission, which right is 
claimed under Section 5 of the Act of June 16, 1,911, P. L. 1027, 
providing for the extension of Capitol Park and for the appoint
ment of your Commisssion. 

The portion of said Section 5 pertinent to th~ inquiry prov~des: 

"The said Commission shall cause to be kept a full; 
fair and accurate record of all its prdceedings, propedy 
indexed and open to the inspectloJi of the public." 

You advise that a record of all the proceedings of the Commis
sion are kept in a minute book which contains a full, fair and ac
curate record of all the proceedings taken before the Commission 
and that this minute book or record of proceedings has always been 
vpen to the inspection of the public as provided by the Act . . 

You further advise, however, that there are other matters per
taining to the work of the Commission, consisting largely of mem
oranda of estimates, not official records but in the .nature of 'guides 
to help the Commission in its work of detem1ining val11atio~1s. ' 

'i'he Act, as already indicated, requires the Commission to keep a 
record "of all its proceedings" and it is this record that -m11st he 
open to th~ inspection of the public. 

There have been many definitions of the v1-·ord "proceedings," none 
better, however, than that given in the case of Beers vs. Haughton, 
9 Pet. (34 U. S.) 329, 368. 

"'P1:oce-e.dings', bo~h in common parlance and in legal 
acception, m1ply action, procedure, prosecution." 
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In other words, the "proceedings" of your Comrnissiou, as con,
tcmplatetl by the Act, arc all the ~etious a1Hl steps formally takeu by 
the Commission or before it in acquiring title to property for the Capi
tol Park, and of such proceedings I understand you do keep a full, 
complete and accurate record which has always been open to the 
public. 

The general discussions of the Commission, memoranda of e·sti, 
mates, appraisements, advices and, other guides which it is neces
sary for the Commission to have, to enable it to properly perform its 
duties under the A.ct, are in no sense part of the "proceedings" refer
red to in Section 5. To hold that all such data is open to the public 
for their use would not only prejudice the work of your Commission, 
but absolutely destroy and nullify the purposes for which such data 
has been obtained. 
; , You are accordingly adyised that while a record of all the "pro
,<;eedings," as defined hereil'l, of tlie Commission is open to the inspec
tion of the public under Section 5 of the Act, you may properly 
decline a request to examine other records including appraisements 
\Vhich. may ·be in your possession. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General. 

REDUCTION Ol!' INSURANCE OR.STATE PROPERTY. 
· 'The manner of reducing the insurance now 'carried on Normal Schools which arc 
the· property of the Commonwealth, in accordance with the provisions of th-e Act of 
May 14, H.115, P. L. 524, ~s a matter for the decision of the Board of Trustees <if 
such schools. The only requirement of said act is that the insurance be reduced 

20 per cent. each year. 

Office of the Attorney General, 
Harrisburg, Pa., December 24, 1915_ 

W. S. IIeri:zog, Esq., Principal State Normal School, California, Pa. 

Sir: Your favor of the l(}th inst., addressed to the Attorney Gen
eral is at hand. As you are now carrying $230,000 worth of insurance, 
nearly · all of which expires and must be renewed wi.thin the next 
two months, anrl as the policies run for three years, you ask to he 
'advised whether, in complying with the Act ?f May 14, 1915, P. L. 
524, yon shall '<lednct 20% from the face of each policy, or 20% of 
the who.'e amount of the insurance, or cancel annnally 20% of the 
whole amount of the insnrance. 

Section 7 of the Act of Assembly to which you refer makes it 
unlawful after tb.e passage of the Act . 

. . ~ . . . ' ' ' 

"' 

: .,1 

file:///vhich
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1. "To purchase, s~cure, obtain any policy of insur
ance on any property owned by the Commonwealth, the 
term of which policy shall extend beyond December 31, 
1920." 

2. Purchase, obtain, secure any policy of insurance 
for an amount in excess of the amount of insurance out: 
standing at the date of ~e approval of this Act, after 
deducting from such amount 20% thereof for each cal
endar year, which shall have elapsed from and after De
cember 31, 1915, to the date of purchasing, securing or 
obtaining such policy of insurance." 

It is plain from this language that in renewing the insurance 
which expires within the next two month~, you must renew it for 
an amount which is 20% less than the amount now carried. Whether 
the 20% deducted is made by canceling certain policies, or reducing 
all of the policies that much, is a matter of policy for your Board 
to determine. The only requirement of the law is that you must not 
insure in any aniount in excess of 80% of the amount carried at 
the time of the approval of the Act of 1Ylay 14, 1915, and .in renewing 
the policies for the amount of insurance, less 20% of t,he amount now 
carried, they must be so renewed that another 20% of the amount now 
carried shall expire D.ecember 31, 1916, and an additional 20% expire 
each. year until December 81, ln20. 

Probably it would be more satisfactory to make 20% of the amount 
fQr which the policies are to be renewed run for one year, 20% to 
run for two years, and the balance to run for three years, and when 
it becomes necessary to again renew the three year policy, the same 
arrangement cal,l .be .made. This, however, is only a suggestion and 
the method is entirely withi.n the judgm,ent of the Board of Trustees, 
provided the insurance is reduced 20% each year. 

Very truly yours, 

WILLIAM M. HARGEST, 
Deputy Attorney General. 

BOND OF TREASURER OF STATE COLLEGE. 
The Tr.easurer of State College is not a State official or a State employe, and the 

<'ost of .his bond as .'l'reasurer should not be paid by the Superintendent of Public 
Ground~ and Builc)ings. 

Office of the Attorney General, 
Harrisburg, Pa., December 30, 1915. 

Honorable Samuel C. Todd, Executive Controller, Harrisburg, Pa. 

Sir: Your communication of .recent date, advising that th~ Super
intendent of Public Grounds and Buildings has forwarded to your 
Department, for your approval, two bills for the payment of pre-
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miums on bonds of the Treasurer of ~tate College with a request that 
the same be paid from the appropriation to the Board of Public 
Grounds and Buildings, and asking to be advised wheth_er or not 
pn.yment may be made as requested, has been ·received. 

The appropriation to the Board of Public Grounds and Build
fogs reads as follows: 

"For the payment of the cost of procuring various 
bonds required by statute, to be given by State officials ' 
and employes for the faithful performance of their du
ties, for two yj:lars, the sum of fifteen thousand dollars 
($15,000), or so much thereof as may be necessary." 

(Appropriation Acts-1915, Page 48). 
The question is whether or not the Treasurer of State College is 

a State official or a State employe within the meaning of the Acts 
of April 23, 1909, P. L. 141, and May 20, 1915, P. L. 626, under 
which the Superintendent of Public Grounds and Buildingf.: is re
quired to pay the cost of bonds of all State officials and employes 
and also the cost of bonds of treasurers of purely State institutions. 

The present State College was incorporated by Act of .1~55, P. L. 
46, under the title of "~armers' High School of Pennsylvania." The 

' name of the institution was subsequently changed to that of "Penn
sylvania State College." The legislation relative to this· institution 
will be found in Volume 4 of Stewart's Purdon's Digest , 13th Bdition, 
at pages 4438 et seq. 

Pennsylvania State College since 1857 has bee11 in receipt of appro
priations of varying amounts for maintenance, etc:, and since 1889 
has been in receipt of appropriations from the Federal Governmen( 
which ~re sent to. the S_tate Trea.surer by vi.rtue. of the Act of 1891, 
P. L. 94, and by him transferred to the Treasurer of the College 
as required by the Act of Congress ap_prov~d August 30, 1890. 

· Pennsylvania ~State 'college . is a semi-State institution, somewhat 
like a State Normal ·school, whose property is J!.Ot held in the name 
of the Commonwealth although partly supported by the State, 'vh1ch 
has some control over its affairs. The cost of the bonds of treasurers 
of tl).e State Normal ·schools are pai'd out of the ap.rropriations , t~ 
the schools for maintenance, etc. . . 

You are accordingly adv'i.sed that the Treasurer of the Pennsyl
vania State College is neither_ a State offidal nor a State employe, and 
the cost of the bond of such treasurer should not . be paid by the 
Superintendent of 'Public Grounds and Buildings under the Acts o'f 
1909 and 1915 but should be paid out of the appr9priation to tlie 
College (A'p'proprfation Acts-1915, No. 703, Page 253). 

Very , truly yours, 
' ' ' . . ' 

JOSEP~ L. KUN, 
Deputy Attorney General. 

36-6-19).7 
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I N RE PRACTICE OF DENTlS'l'RY. 

Urnler the provisions of the Act .of May 3, 1015, P . L. 210, all Lkntist8, whether 
in practice five years prior to the passage of the act, or whether mlmittcd within 
fi,·e years, or after the passage of the act, are required to be registered annually 
y,-ith the Dental Council before January 1, of the succeeding year, and also wit!i: tfie 
Prothonotary of the Court of Common pleas. This certificate must be displayed. in a 
conspicuous place in the office, otherwise they may be adjudged guilty of a misde

meanor. 
The widow of a deceased dentist cannot mauage an office without being registered 

as a 'dentist, even though she employs registered dentists . 

Office of the Attorney General, 
Harrisburg, Pa., ,January 5, 1916. 

Dr_ Alexander H. Reynolds, Secretary State Board of Dental Exam
iners, Philadelphia, Pa. 

Dear Sir: I am in rec;eipt of your communication of recent date 
asking to be advised relative to portions of the Act of May 3, 1915, 
P. L. 219, which amends several sections of the Act of May 7, 1907, 
P. L. 161, regulating and defining the powers and duties of the. Dental 
Com1cil and the State Board of Dental Examiners; regulating and 
limiting the practice of dentistry; and prohibiting the practice by and 
employment of unlicensed persons; etc. 

Your specific inqutries are as follows: 

1. Does the proviso in the latter part of Section 5 ex
empt anyone from registering with the Board of Ex
aminers each vear. 

2. Does Section 6 prevent the widow of a dentit:it from 
continuing the practice of the deceased husband, ma11~ 
aging it herself and employing a registered man to do 
the actual work? 

A careful reading of the Act of Assembly in question discloses 
that ill is intended to be a:s the title of the amended Act indicates, a 
comprehensive regulation of the practice of dentistry in the State of 
Pennsylvania. It is an Act "Regulating and defining the powers and 
duties of the Dental Council and the State Board of Dental Exam
iners; providing for appointment of examiners; defining qualifica
tions of applicants for examination; condition of g1·anti11g licenses, 
regnlatiug and limiting the pi·acticc of dentistry; prohibiting practice 
by or employment of, unlicensed persntrn, and providing punishment 
therefor; and disposition of fee:,: a11tl tines, ancl fixing lhe appropri
ation to the Dental Council." 

Accordingly, Seetion ~ ofthe Act 1leli.nes in detail lhe qualifications 
of applicants for exam inn tion, and also provides for the licensing of 
practitioners, and it is quitel clear that the intendment of the Act is 
that a person, whether applying for a license to practice deutistry,or 
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already lawfully engaged in such practice, shall register with the 
Hoard of Dental Examiners, as appears fi•om the following para
graphs in Section 2 of the Act. 

faragraph 6 of Se<:'.tion 2, provides:-

"The Board o(Dental Examiners shall keep a book of 
registration at the office o~ the board, in which shall be · 

_ registered the names and addresses of each person duly 
qu,alified under existing laws, or who may hereafter be
come qualified, to conuuct tne practice of dentistry in 
Pennsylvania." · 

Paragraph 7 of Section 2, provides: · 

"And it shall be the duty of all persons now qualified 
and engagea in the praGtice of d<:;ntistry, or wno snail ' 
hereafter l:>e licensed t>y the Dental Couric1l to engage in 
such practice, in this Commonwealth, ~6 be registered 
with tne said Board of Dental Exammers as practition
ers, on or before the first day of January, one thousand 
pine hundred sixteen, and thereafter to register with said 
Hoard of Dental Examiners, in like manner, annually., 
on or before the first day of January of each succeeding 
year. · ·•· ·* ·•· * «· 

Paragraph 10 of Section 2, l!rovides: 

"Any person who shall practice dentistry without 
having been registered m accordance w1tli tne provis-
10ns or tms act shall l:>e gu11ty ot a misdemeanor." -1.- ·» " 

.Now, referring to Section 5 of the Act, in which the proviso, the 
suoject of your mquiry, is contained, it appears that it simply car
ries out the thought expr.eS1$.ecJ. in ltiechou . 2 of the Act, requiring 
,;i:i.J.i persons now qualified and engaged tn the practice of dentistry, ,., ,, . ' ,. . 
or wuo shall" after the passage of tne .A,.ct "be licensed by the Dental 
CounC.il to engage in such practice," to display his-or her licemie and 
certificate of registration ·'in a conspicuous place where he or she 
practices, in sucn manner as to be easily seen and read," and also 
providing for the registration of the license in the office of the Pro
-thonotary of the Gourt of Common Pleas of the proper county. 

Th~ 8ection ends with the proviso: 

"Provided, 'l'his act shall not affect the right of any 
person to practice dentistry, who is entitled to do so 
under the provisions of an Act of Assembly in force; or 
who shaH nave conducted the actual, lawful practice of 
dentistry in this Commonwealth for five years continu-
ously,· precedi~g the passage of this Act." · 

It is ·a ran'.tili~~~ ~·ule of construction of statutes, that a statute must 
be so read arn;l construed as to give. all the provisions thereof force 
and effect. So that, iu construing the p1·oviso just quoted, it must 
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be read in conjunction with. all the provisions in the Act relating to 
registration, above referred to. These, as already indicated, pro
vide for registration by "each person duly qualified under exishQg 
laws, or who may hereafter become duly qualified to conduct th~ prac
tice of dentistry in Pennsylvania," as ·stated in Paragraph 6 of Sec
tion 2; and as stated in Paragraph 7 of the same Section, it is th~ 
duty of "all persons now qualified and engaged in the practice of 
dentistry, or who shall hereafter be licensed by the Dental Council to 
engage in such practice" ... .,, * to "be registered .,. -x- -x- .,.,, 

It is obvious, therefore, that the duty to register with the Board o:f 
Dental Examiners applies alike to all persons who are engaged in 
the practice of dentistry in the State of Pennsylvania, 1Vhether "~ow 
qualified . and engaged in the practice ·x· ·:<· * ... ·* or who shall 
hereafter be licensed by the Dental Council to . engage in such prac
tice," in this State. 

The proviso in Section 5 must be construed, therefore, to relate to 
qualifications, exempting those therein referred to from satisfying 
the Dental Coirncil with reference to qualifications which may be re
quired of other persons before they may be licensed to practice in 
this State. fo other words, as the proviso reads, . the Act "shall 
not affect the right of any person to pr'actice dentistry, who is entitled 
to· do so nnder the provisious ,,, -x· ,,. -r.- -x-" as therein referred 
to; but there is nothing in the Act which exempts any · person from 
the dnty of registering as practitioners with the Board of Dental 
Examiners annually as provided in Paragraph 7 of Section 2 of the 
Act. 

Referring now to your secona inquiry, your attention is called to 
the following language of Section G of the Act, which provides, inter 
alia: · · 

'""' * ·x· ·* ·* A person shall be deemed to be en-
gaged in the practice of dentistry within the meaning 
of this Act, who * ... "" * ·or who is manager, pro
prietor or conductor of a place for performing dental 
operations; -x- * ·x· ~-" 

There is nothing in the Act whieh exempts a widow of a cieceased 
dentist, or any other person, from the provisions of this Section of the 
Act, and you are advis~fl thnt it applies alike to nll pe1·so11s therein 
refened to. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney· General. 
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COMMERCIAL FERTILJ.ZERS-TRADE NAMES. 

A<ltling the figures "1916" to the trade name aocs not make such trade name 
for a fertilizer a new brand, and manufactusers wh') have sold fertilizers under such 
brand must pay the graded fee prescribed by section 3 of the Act of May 1, 1909 
(P. L. 344). 

Office of the A~torney General, 

Harrisburg; Pa., January 10, 1916. 

Hon Charles E. · Patton, Secretary of Agriculture, Hai:risburg, Pa. 

Sir: Your fayor of the 5th inst. addressed to the Attorney General, 
is at hand. You ask for an opinion upon the following facts: 

A number of manufacturers of commercial fertilizer which have 
heretofore registered brands under distinct trade names, in con
formit"y with Section :1 of the Act of May 1, HlO!l, P. L. 344, have 
amended their trade nafues by simply adding the figures "1916" as a 
part of the name formerly registered and have tendered a fee of $15 .. 00 
for registration, instead of a fee based upon the tonnage of the brand 
registered "during the last preceding year," claiming that the addi
tion of the figures "1916" makes a new and distinctive trade name. 

The Act of May 1, 1!109, P. L. 344, which regulates the manufactme 
and sale of commercial fertilizer, provides in Section 3, in part, as 
follows: 

"In . addition to the statement required by Section 
two of this act, every manufacturer or importer of 
commercial fertilizers shall, on or before the first day 
of January of each year, or before offering them for sale 
iu this commonwealth, file annually with the Secretary 
of Agriculture ~n affidavit showing the amount of each 
brand of fertilizer, having a distinct trade-name, sold 
within ·the Commonwealth during the last preceding 
year; and if the said amount shall be one hundred tons 
or less, he or they shall pay or cause to be paid to the Sec
retary of Agriculture the sum of fifteen dollars 'for each 
and every brand of such commercial fertilizer, having a 
distinct trade-name, sold within the State during ihe 
.last preceding year; and if the said amount shall exceed 
one hundred tons, and be less than five hundred tons, 
he or they shall pay the sum of twenty dollars, as afore
said; and if the ~aid amount shall be five hundred to11s 
or more, he or they shall pay the sum of thirty dollan;, 
as aforesaid. ·, If suc.h manufacturer or ma1111factm·er8, 
importer or importerl", shall not have made any sales 
within the Commonwealth during the preceding year, he 
or they shall pay the sum of fifteen dollars ,trpon each 
such brand, as aforesaid." 

There is nothing distinct~ve a~o~t t~e figures "1916." If by ap
ending "l916" to an otherwise d1stmctive trade-name would make the 

irade-narne again distinctive? tben cbanging th~ figur~& e;:i~h year 
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would make the same trade-name distinctive every year, and the pro
visions of Hie section which I have just quoted would be completely 
nullified. There would be no such thing as paying more than $15.00 
for any brand. 

It is apparent, with-out further discussion, that adding the figures 
"191G" to a name cannot mafre it a distinctive trade-name for a ferti
lizer so as to be considered a new brand, and any such brand which 
was sold in the St\}te of Pennsylvania heretofore must pay the graded 
fees prescribed by Section :~ of the Act of May 1,. 1909, even though 
the words "l!H6" may be added to the name. 

Very truly yours, 

WM .. M. HARGES'l', 
Deputy Attorney General. 

REGIS'£RA1'ION OF NURSES. 

Oratluatc nurses wlio have been i-egis tered in any other State of tbe United 
States may be registered in Pennsylvania without examination if, in the judgment 
of the Board of Examiners for R egistration of Nurses, the requfrements of the 
laws of the States from which they come arc equal to tlic requirements of the laws 
of Pennsylvania. 

Nurses who are registered in other States, but who are not graduate nurses, 
eannot be registered in this State, without examination. 

Office of the Attorney General, 
Harrisburg, Pa., ,January 20, 1916. 

Dr. Albert E. Blackbm·n, Secretary State Board of Examiners for 
Registration of Nurses, Philadelphia, Pa. 

Sir: This Department is in receipt of your favor of the 18th inst. 
as .to whether the Pennsylvania State Board of Examiners is author
ized to register by reciprocity muses registered in the State of Ar
kansas who are not graduate nurses, and also, in view of the fact that 
the State of Arkansas registers as nurses certain persons who are not 
graduates, whether yonr Board can register nurses registered in the 
State of Arkansas who are graduate nurses, and you state that prac
ti1·ally the same qnestion arises with regard to nurses registered in 
the State of Michigan. -

l bP6 to advise you that the only provision for your registration of 
nurses who have been registered in other states, without examina
tion, fs found in the Art of June .4, 1~15, P. L. S09, amending the Act 
9f Ma;r 1, 190fl, P. L. 321, which is1 inter alia, as follow~; 
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"l'rovideu, 'l'ha t a grad na te nu r,;e registerCLl in any 
State of the United States, where ihe reqnirements for 
registration, in the judgment of_ the registration board 
for nurses of this State, ~re at least equal to the re
quirements of law for such nurses in Pennsylvania, may, 
at the discretion of the board, be registered without ex- -
:unination, upon application in writing on forms provided 
by the Board, and upon the payment of a fee of ten 
dollars." 

567 

You will notice that this authority is restricted to graduate nurses. 
Your Board may, therefore, at its discretion, register, without exami· 
nation, graduate nurses who have been registered in any state of the 
United States where the requirements for registration, in the judg
ment of _your Board, are at least equal to the requirements of law for 
such nurses ~n Pennsylvania. You have no authority to register, 
without examination, nurses who have been registered in other states, 
but who are not graduate nurses. Before, therefore, a registered 
nurse from another State may be registered! by your Board, without 
examination, her Credentials would have to show that she was a grad
uate nurse. 

The Board has the right to register graduate nurses registered by 
other States, without examination, and refuse to register, without 
examination, non-graduates, even though registered in other states. 

Yours very truly,-

WILLIAM H. KELLER, 
First Deputy Attorney General. 

APPROPRIATIONS. 

The Panama-Pacific Exposition Commission may spend the sum of twenty-five lmn
lhed dollarJl from its appropriation for cxpensse of the Second Pennsyh·ania Regi

ment to the Exposition. 

Office of the Attorney General, 
Harrisburg, Pa., February 4, 1916. 

Mr. Chester P. Ray, Executive Officer ;panama-Pacific Exposition Com
mission, 'Philadelphia, Pa. 

Sir: Your favor of the 29th ult., addressed to the Attorney General, 
was duly received. You ask to be advised whether the Pennsylvania 
-Panama-Pacific Expositiol). Commission may out of the unexpended 
appropriation in its hands appropriate Two thous~md five hundred 
dollars to the Second Pennsylvania Regiment for its participation 
iiJ. the exercises at the Panama:facific International ,ExposHion, at 

San Francis<;o. 
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The Pennsylvania Panama·Pacific Exposition Commission was cre
ated by Joint Resolution approved June 14, 1!)11, P. L. !)50. It is 
entitled: 

"A Joint Resolution to provide for the participation 
of the State of Pennsylvania in the Panama-Pacific In
ternational Exposition, to be held in San Francisco, 
California ·x· * '" * ·x· and providing for the ap
pointment of a comm1ssion, and making an appropri
ation to defray the expenses of the same." 

The Resolution provides, inter ali[.I.: 

'"l'he said commission shall organize within thirty 
days after their appointment, a.ncl make the necessary 
a,rrangernents for the vrop('r representation of this Com
monwealth at said exposition, including the erection of 
a suitable State building, and aiding exhibitors as in 
their judgment shall be proper, in order to secure ex
hibits on the part of the Commonwealth." 

An appropriation of fifty thou sand flollars to defray the expenses 
of the commission was mad e by that resolution. 

Further appropriations were made by the Act of July 25, 1913, P. 
L. 121.S, and by the Act of June IS, 1!)15, Appropriation Acts page 
282, b9th "for the purpose of carrying out the provisions of" the Joint 
Resolution above referred to. 

By Joint Resolution approved ,Tune 1st, 191!'1, P. L. fi71, the Leg
i81ature 

"A!Jprove of the participation of the Second Regi
ment Infantry, National Guard of Pennsylvania, in the 
P anama-Pacific Exposition, and authorize the payment 
to such officers and enlisted men of said regiment as 
participate in said exposition, under the direction of 
the proper military authorities of the Commonwealth of 
P ennsylvania , the same per diem pay of officers and men , 
nnd such allowance, in connection with the mrnual en
eampment, as are paid from State func1s." 

l a111 adviKe1l that. pursuant to that Resolution a l1attalion of one 
hundr·e(l aml :,;eventy-four officers and men of the Second Regiment 
p::nlil'ip:d e(l i11 the exercises at the Pnnarna-l'acific Tnf ernational Ex
posi f·io11 011 l'1•11n:;;_l'lv:inin Day :l]](l upon other OlT:tKions, and I as
NlllTtC that sneh pai:ticipation was cleemeu by the Panama-Pacific Ex· 
position Commission to be "necessary for the proper representation 
of this Commonwealth at said exposition." I am advised that the 
difference between the actual expenses of the battalion and what was 
received nml er the Resolution of June 1st, 1915, amounts to approxi-
11iately eight thousand dollars. 
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The language of the original Resolution authorizes the commission 
to "make the necessary arrangements for the proper representation of 
this Commonwealth at said E xposition." The presence of a bat
talion of Pennsylvania Infantry upon the celebration of Pennsylvania 
Day seems to have been consi<ilered by those having the determination 
of such matter an "arrangement necessary for the proper represenfa
tion of this Commonwealth at said exposition." 

L am, therefol'e, of opinion that the appropriation of two thousand 
five hundred dollarn onl of th e unexpended Lala.nee in the ha1frJs 
of the Commission, to the Second Pennsylvania Regi!nent toward the 
deficiency in the cost awl expense of H(~nding its battalion to the saifl ~ 

/ ' 

expm.iition is wiU1i11 tl.J e terms of the Resolution, and that the Panama-
Pacific Exposition Comrnisi;;ion have the powe1· to make snch appro
priation. 

Very truly yonrs, 

WM. M. HARGEST, 
Deputy Attorney Geneml. 

IN RE APPROPRIATIONS.' 

Where a special appropriation has been made for a specific purpose as the rent
ing of offices . for the referees of the Workmen's Compensation Bureau, the rent 
ur such offices must be paid out of that appropriation rather than out of the ap
vropriation to cover the renting of offices generally for any department. 

A specific appropriation shall, however, be strictly construed and only such items 
bb brought under it as are within its scope. All other items should be charged to 
the general appropriation. ..,~Ir· 

}n 
Offic~ of the Attorney Ge:Q.eral, 

Harrisburg, Pa., February 14, 1916. 

Hon. Samuel <'. Todd, Executive Controller, Harrisburg, Pa. 

Sir: Your'Tavor of the 7th inst. addressed to the Attorney General, 
was duly received. <'>'·' ,, '· 

You ask>to be advised whether the office fixtures, supplies :;ind rent 
for the offices of th~ Workmen's Compensation Board and the .referees 
of said Board, as well as the telephone rentals and messages, are 
to oe charged against the appropriation made' to the Workmen;s Com
pensation B1ueau, or against the appropriation made to the Board 
·of Public Grounds and Buildings. 

The Act of June 7, 1911, P. L. 700, provides: 

"That whenever any department, bo.ard or commis~ 
sion of the State Government cannot be properly and 
adequately accommodatect with offic_es and rooms in the 
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Cap'itol buildings, the Board of Commissioners of Pub
lic Grounds and Buildings shall liaYe power and au
thority to contract in writing for; and rent, proper and 
adequate offices or rooms, outside of the said Capitol 
buildings, for such department, board, or commission." 

An appropriatio11 is made to the b'e_partlnent of Pu'biic Orbuhds 
and Buildings, inter alia: 

. "For the purchase of any artide of f'nrniture, furnish
ings, stationery, supplies, fuel, or any other matters or 
things, and for the payment of any repairs, alterations 
or improvements," (not included in the schedule), 

"For the payment of rental charges for telephone serv
ice, and other patented leased office devices, the cost of 
toll and long distance telephone messages and telegrams 
for the Legislature, the several departments, boards, 
and commissions of the State Government, and Execu-
tive Mansion." · 

"For the payment of the cost of general supplies, in
cluding stationery, supplies, furniture, fuel, repairs, al
terations or improvements and other matters needed by 
the Legislature, the several departments, boards, and 
commissions of the State Government." (included in the 
schedule). 

"For the payment of the rent of offices and rooms out
side of the Capitol building when necessary for the ac
commodation of any department, board, or commission 
of the State Government, in accordance with the act ap
proved the seventh day of .Tune, Anno Domini, nineteen 
hundred and eleven." 

If there were nothing else upon the subject, it would be plain that 
the payment of the charges ab,ove referred to should be made oµt of , 
the appropriations to. the Department of Public Grounds and Build
ings, bnt Section 16 of the Act of .June 2, 1!:115, P, L. 7iiR, providing 
for; the administration of, the 'Vorkmen's Compensation Act of l!lHi, 
says in part: 

"The expenses of procuring places for hearings, an1l 
establishing permanent offices fol' Referees, shall he paid 
as other expenses of' the Department of' Labor nrnl Tn
dnstry are paid." 

and in the General Appropriation Act of' 1!)15, the appropl'intion to 
the Bm·eau of 'Vorkmen's Compensation is, int,er alia: ,~ 1 , 

"For the expenses of procuring places for hearings 
and establishing permanent offices; for Referees and f~r 
the incidenfal contingent expenses; for postage, te~e
graphing, expressage." 

I think that the principles which apply to the construction of (J'en-
"' eral and special statutes, must be applied in this case. 
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The Act providing for the administration of the Workmen's Com
pensation Act, especially imposes upon the vVorkmen's Compensa
tion Bureau, the duty of paying the expenses of procuring places 
for liearings, and of establishing permanent offices, as other expenses 
of the Department of Labor and Industry are paid; and there is an 
appropriation to the Workmen's Conipensation Bureau especially to 
pay such expenses and also -for postage, telegraphing and express
age . 
. 1'he general duty imposed upon the Board of Public Grounds and 
Buildings to procure offices, . ai1d the general appropriation made for 
that purpose and for the purpose of furnishing supplies and paying 
telephone and telegraph messages, cannot be construed to cover mat
ters which have· been specifically covered and for which a more spe
cific appropriation has been made by the-same Legislature. That is 
to say-,-where the appropriation has been made for. a specific pur
pose, such as the renting of offices for tbe referees of the Workmen's 
Compensation Bureau, the rent of such offices must be paid out of 
that appropriation rather than out of the~appropria.tion to, cover the 
renting of offices generally for any department. 

The appropriation for the specific purpose, however, should be 
strictly construed and only such items shoul'd be brought {;nder it· as 
are clearly within its scope. All other items should be charged to 
the general appropriation. ,. 

Applying these principles, it appears that the renting of places for 
hearings and of the permanent offices for the vVorkmen's Compen
sation Bureau and for "postage, telegraphing and expressage" of the 
Workmen's Compensation Bureau,' should be charged · to the appro
priation of $80,000 made to that Bureau. 

That appropriation does not cover office fixtures and supplies. 
The language "expenses of procuring places for hearings and establish
ing permanent oflicesJor referees," would have to be very liberally con
strued to include the total cost of furnishing such offices with furni
ti.ire and supplies. I do not think it is suscepti~le of such construc
tion. 

I am therefore of opinion that the t elegraph messages which are 
mentioned in the general appropriation to the Department of Public 
Grounds and Buildings, but not mentioned in the specific appropria
tion to the Workmen's Compensation Bureau, and the bills for office 
fixtures and i;;npplies, should be charged to the proper items in the 
appropriatiQn made to the Department of Public Grounds rind Build-
in gs. 

V cry truly yours, 

WM. M. HARGEST, 
Deputy Attorney General. 
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PILOTS-DELAWARE RIVER. 
The master of an outward-bound vessel through the l'tiver Delaware and Dela

" are Bay may choose any pilot, licensed under the Jaws of Pennsylvania or any 
of tlic States bordering on these waters. 

Office of the Attorney General, 
Harrisburg, Pa., February 16, 191G. 

Me. George S. Sprnul, Secretary, Board of Commissioners of Navi
gation, Philadelphia, Pa. 

tSil': By your· rncent lettei-, addressed to the Attorney General, yon 
m;k to Le aLlvi:,;eu whethet· the master or comnmrnler of m1 outward
/Jound vessel, under the law subject to pilo:tage, has the right to de· 
cline the services of the first Pennsylvania pilot offering himself and 
:,;elect another pilot govemed by the laws of the same state. 

Section 5 of the Act of June 8, 1907, P. L. 46!l, amends the twenty
first section of the Ac~ of March 29, 1D03, but it re-enacts the follow
ing la11guage: 

"Tha,t the pilot who shall first offer himself to any inward-bound 
vessel or ship shall Le entitled to take charge thereof." 

There appears to be no Act of Assembly with reference to outward-
b0tind vessels. Section 423(> of ·the Revised Statutes, (March 2nd, 
1837, c. 22, 3rd U. S. Comp. Stat. 1913, Section 7982) provides: 

"It shall and may be lawful for the master or com
mander of any vessel coming into or going out of any port 
situate upon the waters which are the boundary be
tween two states, to employ any pilot duly licensed or 
duly authorized by the laws of either of the states 
bounded on the said waters to pilot said vessel to or from 
the said port; any law,usage or custom to the contrary 
notwithstanding." 

The power of Congress over the subject of pilotage is exclusive 
when it has been exercised. 

Couley 11s. Board of Wunlrus, 12 Howarcl 299. 

'l'he State may, however, regulate pilotage where Congress has not 
legislated on the subject. 

'l'he Act of Congress, above referred to, came before the Supreme 
Court of Pennsylvania in the case of F'lanigen vs. The Washington In
surcmce Cornpany, 7 Pa. 306. The Court there said: 

"'l'aking, then, all the acts as in pari m.ateria, which, 
since the act of Congress, we deem ourselves bound to 
do, we have come to the conclusion that there is noth
ing in the statutes which makes it obligatory on the 
owner or master of a vessel, whether engaged in the for
eign or coasting trade, to employ a pilot." 

The vessel in that case was outward-bounf]. 
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As to incoming vessels the decisions are not uniform with respect 
to the cluty to take the first pilot who offers himself. 

ln the case of '1.'he South Ga111,bria, 27 F'ed. Repl. 525, the District 
Court for the District of Delaware held that the m:i,ster of the vessel 
was not required, because of the Act of Congress of March 2, 1837, 
to take the first pilot who -offered himself. To the same effect is The 
4lsena, 14 Frd. Rr,pt. 17 4; The Clymcne, 12 Ji' ed. Rept. 346, but the 
case of The Ji]r1rnwell; 69 Fed. R ept. 228, decides that whether "a ves
sel bound up the Delaware river to Philadelphia is obliged to accept 
the first available pilot who offers his services, and if she refuses to 
ta:ke him, and takes one who at the time was further away, he never-
theless is liable to the former for his fees." · 

In the case of The Abereorn, 26 Fed. Rept. 877, the District Court 
there held that the master had the right to employ a Washington 
pilot instead of an Oregon pilot, but said: · 

"As between the Oregon pilots, doubtless, the regula
tions compelling the master of a vessel to take the pilot 
out of the river that brought him in is-valid and binding; 
but the state cannot compel a vessel in the Columbia 
river to take nn Oregon pilot under miy circumstances, 
or to pay him half or any pilotage, if the m:;ister preferH 
t(, and- does _take a WashinKton pilot." 

ln the case of Vircfon vs .. 'l'he Belle Hooper, 28 Fed. !128, Judge 
B11tler helll that under the Dela ware Act, the first Delaware pilot ha:-; 
foe right to pilot nut to sea, and that the Act of Congress conferring 
npon 1he niaster the privilege of electing to take another, a Pennsyl
vania pilot, did not stand in libell\:tnt's way because the master did 
not avail himself of the privilege. 

But this question is not complicated by any Pennsylvania statute 
with reference to outward-bound vessels. ,The Act of Congress is 
the only applicable J~gislation." . 

I am, therefore, ofopinion, and so advise you, that the master of 
mi' o'utw:ard-bonnd vessel through tbe river Delaware and Delaware 
Bay may choose any pilot licensed elthe1; under the laws of the State 
of Pennsylvania or any of the states bordering on these waters. 

Very truly yours, 

. WM. -M. HARGEST, 
Deputy Attorney General 
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OS'l'EOPA'l'HIC PHYSICIANS. 

A 8tu<leut in a College of Osteopathy, who cannot speak nor write the English 
lunguage, should uot. be admitted to examination before the Board of Osteopathic 
Examiners. His examination cannot be taken through an interpreter. 

't_) I 

Oflice of the. Attorney General, 

Harrh;burg, Pa., Febru3:ry 15, 1916. 

Dr. 0. J. Snyder, Preside11t, Board of Osteopathic Examiners, Phila
delphia, Pa. 

Sir: 'l'his Department is in receipt of your favor of the 2nd inst. 
You state that there is in the Philadelphia College of Osteopathy a 
Hussian, who can neither write nor speak the English language suf
ficiently to make himself understood, who is taking the course pre
scribed under the Act of June 1, 1915, P. L. 687. You ask for an 
01)inion as to whether the Board may employ an interpreter in exam
ining such applicant, who/ cani10t express his knowledge in, the Eng-
lish language. 

The Act of .Ju11e J, 1915, il-l an amendment <:Jf the Act of March 19, 
J 909, l'. L. 46. In Section 5 of tlte Act of 1909 it is provided that 
examinations before your Board sl(all be condueted in writing, in 
accordance witll rules and regulations prescribed by said Board, and . 
that the examination papers and reports shall be kept for reference 
and inspection for a period of not less than five years. While there 
is no positive requirement that the examination papers shall be sub
mitted in the English language I ·am of the opinion that this is neces
sarily implied. 

'l'he Public School Code of 1911, Article XVI, Section 1607, re
quires the teaching of the common English branches. The Child La
b01' hill of May 1:3, 1D15, P. L. 286, requires t]J.at a minor within the 
proYisions of the Act shall have completed a certain course of study 
in the English language. By the Act of May 31. 189:~, P. L. 188, the 
records in the various counties of the State are required to be kept 
in tlie English langnage. All of these acts recognize that the Eng· 
lish language is the official language of the Commonwealth. 

A knowledge of the language sufficient to read and write it is neces
saril.\' implied hy Section 12 of the Act of March HI, 1909, which pro
vides : 

"Osteopn'lhic ph,\'sicians shall observe and be subject to 
nll State aml municipal regulations relating to. the con
trol of rontngious cfo~enses, the reporting and certifying 
of births aml cleathR, anfl all matterf'l pertaining to pub
lic health , thr s:1me as physicians of other schools, and 
snch reports shall be accepted by the officers or depart
ment to whom the same are made." 
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Our state and munjcipal regulations relating to the control of con
tagLms diseases are published in the English language. It would 
be impossible for an osteopathic physician to understand the state 
and municipal regulations relating to those diseases, or to make re· 
port and certify as to births and deaths, in the English language un
less he had SllCh knowledge thereof as to enable him to read and 
write in English. 

You are, therefore, advised that an applicant should not be ad
mitted to examination under the Act of June 1, l!H5, nor licensed as 
an osteopathic physician, who cannot read and write the English lan
guage sufficiently to understand and answer the examination papers 
in that language, and to be able to read and understand the rufes and 
regulations promulgated by the1 Department of Health, or the proper 
municipal authorities. 

Very truly yours, 

WILL TAlVI H. KELLEH, 
· Ji'·irst Deputy Attorney General. 

_WORKMEN'S COMT'ENSA'l'ION--TltEA'.rl\'.IEN'l' OI<' IN,JURED EMPLOYES
HAZLETON HOSPITAL. 

Under the Workll'.).en's Compensation Act of 1915 the Hazleton Hospital is justi
fied in making a reasonable charge against the emphyer of an injured employe for 
treatment durtng the first fonrte~n da~·s after disability. If treatment is given 
beyond that period, the hospital may charge the injured employe a reasonable sum 
for the same, if the injured employe is not within ~the classes excepted by section 
!) of the act creating the hospital. 

- '"- Office of the Attorney General, 
Harrisburg, Pa., February 17, 1916. 

Mr. Walter Lathrop, Superintendent and Surgeon, State Hospital for 
Injured Persons of the Middle Coal Field of Pennsylvania, Hazle-. . 

·ton, Pa. 

Sir: I beg to acknowledge your communication of February 11th, 
requesth1g my opinion regarding the rendering of bills to Coal Com
panies ' and others for treatment of injured miners, or employes of 
rail~oads and workshops, under the new Com1'>ensation Law, and 
whether this can be ·done in view of the Act ·creating the hospital. I 
,~,dyise you: The Act of June 14, 1887, P. L. 399, creating this hospital, 
provides: 

.~ ' ' 

"Section 9. That this hospital ,~]1,all be specially de
voted to the reception, care and treatm~t of persons 
injured iii and about the mines, 'vork~hops and rail
roads1 and all other l,aboring men: Provided, however, 
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That no patient shall be admitted for treatment in said 
hospital to the exclusion of the classes he:iiein stated, and 
who have not contracted injuries in or a:t the coal mines 
embraced within the territorial limits of the fourth in
spection district of the anthracite coal fields of Penn
sy 1 vania." 

"Section 10. 'l'he trustees of said hospital may, from 
time to time, charge any patient, other than the classes 
named in section nine of this Act, an amount sufficient 
to cover the cost of treatmell't." 

The purpose underlying the establishment of the hospital was to 
see that adequate medical and surgical treatment and care were given 
to persons injured in tlrnt locality with preference to persons em
ployed in and about coal mines, workshops and railroads, and all 
other laboring men. It was primarily intended to afford free treat
ment to persons injured in and about mines who were too poor to 
pay for the proper medical attention and was in aid or relief of such 
persons, because as matters then -stood, they would have to go with
out such treatment unless they were able to pay for it themselves. 

By the Workmen's Compensation Act of 1915, it is provided in 
Section 306: ( e) 

"Dn~·ing the first fourteen days after disability begins 
the employer shall furnish reasonable surgical, medical, 
and hospital services, medicines and supplies., as and 
wh(3n needed, unless the employe refuses to allow them 
to be fnrnisbed by the emrlofer. 'l'Jie cost of such serv
itPS, medicine, and supplies shall not exceerl 'J'wenty-five 
<lollar·s, nnlefis a major sm·gical operation shall be neces
sary; in which case the cost shall not exceed Seventy
five dollars. If the employer shall, upon application 
made to him, refnse to furnish such services, medicines, 
and supplies, the employe: may procure the same, and 
shall receive from the employer the reasonable cost there
of within the above limitations. If the emp1oye sha11 
refuse reasonable -'.'3urgical, medical, and hospital serv
ices, medicines and supplies, tendered to him by his em
ployer, he shall forfeit all right to compensatiori for any 
injury or any increase in his inc;ipacity shown to have 
resulted from such refusal." 

The hospital was not established for the relief of employers who, by 
the present law, are required to furnish at their expense . reasonable 
surgical, medical and hespital services to their injured employes dur
ing the first fourteen days after disability, and the Hospital is fully 
justified in making a reasonable charge sufficient to cover the cost of 
treatment against the employer, in accordance with the provisio'n's 
of the Act just quoted, for surgical, medical and hospital services, 
medicines and supplies furnished the injured emplo;ye during the first 
fourteen days after disability. 
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This covers the liability of the employer. If the hospital is required 
to furnish care and services beyond that period, it may charge the in
jured person a reasonable sum for the same if he is not within the 
classes excepted by Section 9 of the Act as quoted above .. Within the 
excepted classes, services rendered such tlmploye after the first four
teen days following his injury, must be given free. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney Gene ral.; 

IN RE REPORTS OF TRAINING SCHOOLS FOR NURSES. 

The State· Board of Examiners for the R egistration of Nurses may require that a 
training school approved by it shall report the names of pupils dismissed for cause 
after finishing the probationary period and the Epecific cause of such dismissal. 

Office of the Attorney General, 
Harrisburg, Pa. , March 1, 1916. 

Dr. Albert E. Blackburn, Secretary Pennsylvania State Board of 
Examiners for Registration of Nurses, Philadelphia, Pa. 

Sir: 'l'his Department is in receipt of your favor of the 24th 
ult., inquiring as to whether your Board has the right to ask tra,in
ing schools to set forth in a report of their graduates and the 
activities of their schools, the names of nurses dismissed for cause 
after finishing the probationary period, and the specific cause for 
such dismissal. 

The Act of June 4, 1915, P. L. 809, amending the Act of May 1, 
1909, P. L. 321, provides that it shall be the duty of your Board to 
prepare and make a report for public distribution at intervals regu
lated by its By-laws, of all training schools or combinations of train
ing schools that are approved by the Board as possessing the neces
sary requirements for giving pupil-nurses a full and adequate course 
of instruction. 

The law also requires that applicants for examination for registra
tion as nurses shall satisfy your Board that they arc of gooiJ. moral 
character and have graquated from a training school for nurses 
which gives at least two years course of instruction or have received 
instruction in different training schools or hospitals for periods of 
time, amounting ,jo at least a two years course and then graduate<l, 

37-6-1917 
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and that during said period of at least two years, they have re
ceived practical arid theoretical training in surgical and medical 
nursing. 

The information called for in the proposed reports might be 
of use to the Board in pasrsing upon the moral character and period 
of instruction of such dismissed nurses, should they subsequently 
apply to be registered by your Board, on both of which matters the 
Board must be satisfied before registering an applicant. 

It is entirely proper in my opinion, therefore, that you should make 
inquiry of the var:ious training schools for nurses, which are approved 
by your Board as aforesaid, as to the number of their pupils, the 
pupils · graduated, and the pupils dismissed for cause after finishing 
a probationary period, with the specific cause for such dismissal. 
This information should, of course, be for the private use of your 
Boarll in determining whethe1· applicants have fulfille1l the legal 
requirements as to their course of instruction and ;ire of good moral 
charac:ter , and should not be printed or 1liv11lged iu yonr public re
port;;. 

Yours very truly, 

WILLIAM H. KELLER, 
Pir:s/. DqJ11ly Allurncy Ge11 crul. 

I N RI~ . APPLICATION FOR LICl!JNSE 'l'O PRAC'rICE AS f )8'£EOPA'l'H 
WI'L'HOli'l' EXAl\IIINA'l'lON. 

\Vhcrc a n application for . .1 license to practice Osteopathy in Pcn11syh ·ania with
out cxaminatio11 was not presentecl to th e State Board of Osteopathic Examiners, 
until after January 1, 1912. 'l'hP fact that th<' applicant had rcceivecl a license to 
practice in iYrissouri prior to thnt time nml when Missouri nn<l Pennsylvania 
recivrocated in the issuing of such licen ses , would not entitle him to r eceive a license 
to practice in P ennsylvania without cxruninntion. 

Office of the Attorney General, 
Harrisburg, Pa. , i\Iarch 1, 1916. 

Dr. 0 .. J. Snyder, President, Boanl of Osteopathic Exallliners, I~hila
delphia, Pa. 

Sir: .'l'hii-i Department is in receipt of yo11r favor of the :24th inst, 
m;kiug to be advised on the follo"ring facts: 

Dr. ,J. T. Penrose -holds a lkeru,;e to rn -:~ctice Osteopathy in the 
State. of Missouri , issuerl on .J anuai)· :'W, lflOT. H e sent to· another 
Osteopathic physician in this Common wealtll , on oYelllber 30, 1910, 
)Jis application for a l'ennsylvauia license under t.b.e reciprocity.~ 
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clause contained in ~ection 10 of the Act of March 19, l!J09, P. L. 
46. _The application was da:t~d Noveiuber 30, 1!)10, but was not pre
sented to your Board until February 17, 1916, by reason of the fact 
that Dr. Penrose had not made up his mind whether he desired to 
practice in this State or not. At the time the application was 
:-:igned, Pennsylvania reciprocated with the State of Missouri in the 
h;suance of such licenses, but on .January 1, 1912, these relations 
were terminate<l on account of advanced legislative requirements 
for licensure in this State going into effect. You desire to be ad
Yised whether Dr. Penrose, under the circumstances, is entitled to 
have a Pennsylvania license issued to him through reciprocity, with
out examination. 

You also desire to be .advised whether physicians who had received 
licenses to practice Osteopathy in the State of Missiouri, while that 
State and this State were on a basis of reciprocity, and had the same 
educational requirements, are entitled to demand the same privileges 
of reciprocity after .January 1, 1912, when such relations were 
seve1·eil on account of the higher erlu~ational qualifications require<l 
l1y this State. 

Section 10 of the Act of March rn, l!J09, P. L. 4G, as amended l.Jy the 
Act of May 11, Hill, P. L. 241, provides as follows: 

"Applicants examined and licen~ed by the State 
Boards of Osteopathic Examiners of other Stafos, Oll! 

the payment of a fee of twenty-five rlollars to the State · 
Board of Osteopathic Examiners, and filing iH the office 
of the State Board of Osteopathic J<Jxaminers a copy of 
said license, certified by the affidavit of the president or 
secretary of such board, showing also that the standard 
of requirements adopted by said board of examiners is 
8Ubstantially the same as is provided by section eight 
of this act, 111ay, without further examination, receive a 
license conferring on the holder thereof an the .rights 
and privileges provided by section eleven of this act. 

Candidates- for license to practice osteopathy in this 
State, who present their applications and undergo ex
aminations afte1· thr fi,r8t day of JanuuJ'y, Auno Dor11i11i 
one thottsa.nd ninr ltunrfred and f,,-di:e, slwll be obliged 
to present to the State Board of Osteopathic Examiners 
one of the following credentials, ~ati:~factory to the said 
board, covering their preliminary education prior to 
their beginning the sturly of osteopathy in some legally 
incorporated rep11table osteopathic college, to-wit: A 
diploma of graduation from a reputable college or uni
versity granting the degrees of bachelor of arts or . 
science or equfraleut degree; or a diploma of gradua
tion from an educational institution maintaining a four 
vears' conrse of study; that is, a State Normal School 

_ ~r a high school, a seminary~ an academy, or a college 
preparatory school; or a certificate -0f having pass_ed 
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examination for admission to the freshman class of a 
reputable literary or scientific college or university; or 
a certificate of having passed an equivalent examina
tion conducted by a certified examiner for the State 
of Penn'sylvania, to be appointed bY the State Super-
intcndent of Public Instruction, and, for other States, 
to be approved by the State Superintendent of Public 
lnstruction of Pennsylvania; said certified examiner be
ing privileged to accept credentials from reputable and 
recognized preliminary schools, for any · subjects in
cluded in the preliminary examinations: Provided. how
ever, that nothing contained in this act shall be con
str'ued to affect the right of those qualified to register, 
under the provisions of this act; and who are so regift 
tered in one county at the time of the approval of this 
act, from registering with the prothonotary in any 
other county or counties in which he or she desires to 
practice, and it shall be mandatory on their part to 
so register." 

'l'lie requirements referred to in Section J 0 of the Act of H.109 are 
:-;et forth fully in Section 8 of Haid Act, aud 1Jrovi8ion i8 made tlierein 
that after January 1, H!12, a longer periotl of HtrnJy and liiglier 
cour~e of instruction shall be required. 

lt will be noted by the amendatory Act of l!lll the word "8hall" 
was changed to "may" so that thereafter yom· Boartl was no longer· 
rGqnired to issue licenses to persons who lnul 11een examined and 
l iceused by oth~r States having substantially the Harne standard or 
requirements, but that the maHer bf establishing .such reciprocal 
privileges was left to the discretion of your Board. 

'l'he purpose o fthe Act of 1909, and its amendment of 1911, seems 
evidently to have been to raise the standard of requirements for 
admission to practice Osteopathy in this State. 

The Legislature had the right to grant reciprocal privileges to 
licenses from other States, and it had the right to revoke them 
whenever it saw fit to do so. No license of another State acquired 
any right under the Act of 190!.l which the Legislature could not 
revoke or take away at an;v time hefore the license was granted by 
your Board. I understand from your inquiry that the educ~tional 
requirements of the State of Missouri at tlie time Doctor Penrose 
was licensed and even now nre not substantially the same as the quali
fications required of applicants in this State after January 1, 1912. 
'l'hat being the case no authority is given your Board to grant 
licenses, without examination; to persons who have been examined 
aml licensed by the State J~oard of Examiners of Missouri, and as 
:Doctor Penrose's npplication was not presented to your Board until 
February 17, 1916, when reciprocity was no longer in force between 
tile two States, you cannot issue a license to him to nractice Osteo· •. 
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pathy in the State of Pennsylvania under the provisions of Section 
10 of the Act of 1909, as amended by the Act of 1911, but he will 
have to be examined and have a · license issued in the usual way if 
he desires to practice in this State. • 

You are also advised that the mere fact that a person receives a 
license to practice Osteopathy in the State of Missouri, at a time when 
Missouri and Pennsylavnia reciprocated in the issuing of such 
licenses, would have no effect whatever on his right to receive a 
license without examination in Pennsylvania, unle~s he applied for 
and received the same during the period that such reciprocity was 
in force. In other words when Pennsylvania established on Janu
ary 1, 191 ~, a higher educational standard and no longer continued 
reciprocal licensing relations with Missouri, it thereby abrogated 
the right of all physicians in Missouri to secure a license by reci
procity in Pennsylvania who had :not previously applied therefor. 

[ retnrn lwrewith the npplication and papers cnclosPcl with yonr 
lc>tter. 

Very tr11ly yo11rs, 

- WILLIAM H. KE;LLER, 
First Depnt-'IJ Attorney General . 

• 

POWERS OF COMMISSION FOR CONSTRUCTION OF STATE INDUS
TRIAL HOME FQR WOMEN. 

It is within the power of the Commission appointed for the selection · of a site 
and tlw construction of a State industrial home for women, to enter into :t contract, 
to cultivate and farm a portion of the land purchased. 

Office of the Attorney General, 
Harrisburg Penna., March 11, 19_16. 

George Q. Horwitz, Esq., President, Commission for Sel_ection of Site 
and Construction of a State Industrial Home for Women, Phila
,delphia, Penna. 

'Sir: I have yonr favor of the 7th inst. a<lclresse<l to the Attorney 
rfl-eneml, enclosing a form of contract macle by the Commission with 
.J. R. Yeagle. You request from this Department an opinion 
as to whether you have the right to make this contract, and 
jf so, desire the approval of the form of the contract. The question is 
whether yonr Commission has the power to make a contract to 
.cultivate and farm the land purchased. 
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While there is nothing in the Act of Assembly creati:µg your Com
mission, which, in terms, authorizes you t(J cultivate the property 
acquired, yet Section 1 of the Act provides in part, . ~ 

''Part of the acreage shall be land that is arable t>r may 
be made so, to the end that so far ns practicable the 
food for the inmates of the Industrial Home may be 
produced on such land," 

and you are authorized to purchase no less th:rn one hundred :rnd no 
more than -five hnndred acres. 

It is not to be pre:-mme(l that the Legislatnre in (lirecting the pur
ehasP of arahle hmcl 1o the encl that it be used for raising footl, 
won hl intend that \\'h ile the bnildings are being erected, the land 
f;l1011ld not be nsed and cleteriorate for lack of cultivation. . ) 

The pnrpose of your Commission is to purchase a suitable site, 
:rn well as to erect lmihlings. 'Vhen a suitable site has been Plll'.'" 
chasecl, it is within tlu• foicope of yonr Commission to keep the site 
in propc1· cmHlit.ion, jnst as much ni'i it is to p11t tl1e proper bnililings 
t.hf'J'POll. 

L am, therefore, of the opinion that you have the power to enter in
to the confract, copy of which you submit, and the form of the con· 
tract I approve. It is our custom usually to approve all of the 
copies of the contract of this kind, but inasmuch as you have only 
sent me one, I return this with my approval. 

Very truly yours,-

WM. M. HARGEST, 
Dep1dy . l ttorney Grueral. 

CON'rRAC'l'S FOR SUPPLIES FOR PENNSYLVANIA STATE LUNATIC 
HOSPITAL. 

'J'he Pcnnsylvunia Stute Lunntic Hospital may mnkc contracts for supplies for 
a 8hortcr period than one yenr if, in the judgment of the Board of Trustees, for 
~:oorl bnsinc8s rcasonR, such contrnct.s should be made. 

Office of the Attorney General, 
HmTislnng, Pa., l\Iarch 2D, l!l16. 

Mr. George vV. Reily, T1·pas11rer, Pennsylvania State Lunatic Hos
pital, Harrisburg, Pa. 

Sil' : Your favor of the 24th inst. is at hand. 
You ask for an opinion as to whether or not the Pennsylvania 

State Lunatic Hospital conld let its contract>; for supplies for a 
pPriocl less than one year. 
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I tind no act of assembly which i·efers to the letting of contracts 
by the State Lunatic Hospital at Harrisburg, except the Act of 
July 5, 1883, P. L. 190. A careful examination of this Act shows 
that it does not apply to present appropriations. It is entitled "An 
Act making .appropriations to the Pennsylvania State Lunatic J:Io.s
pital, at Harrisburg, Pennsylvania." It made appropriations for 
t~1e two fiscal years beginning June 1, 1883; it contained provisos 
fo1· the letting of cont1·act<i. The language of the proviso is as fol-
1.owfl: 

·"'J'.h~t the s11J1erintep(lent s~1all, ~s so,op ;is pr~QticaJ 
;a.Her t)le passage .of t;hi.s act, (or t~vo :S:ncc,e:ssi~r~ )veekA! 
:alHl ye:p·ly thereafte~·, for t}le l:;J:jl.Dl,e ~engfu Of tim~, _c'tOm.
ifllellCillg ;011 t.he f~rst }.Vlonday in April, :;t~vel·twe ii;t 
,tlu·ee ilewspapers of ~enera~ drc,ulation for pids t.o fur
,n i.s,1 a~l nee<le•l ~mpjili_es ~.or t.l~e ye:;i.r ,beginning .f une 
;.; t t . 'j . . . ' . 
~!.l '.S ., lH'X.- :Cl1:S·llll1%· 

Whi~e thi.s langnage '',H·n l"]y l1e1~ea,t,er"' is b1·o::ul enongh to provide 
~or the m~thou f(, h(~ used in the future, it is evident that it cannot 
refer t.o ;any otllel' yea1 s t_ilan rho:s,e inc~ucled in the appropriation. 
'!'here ii:; nothing in the title of t_lte Act which gives any notice that 
it is intended to estab}ish a prac~ice for the letting of future con
tractfil. It m:ilY ,l?e that (hii;; cpn~truction leaves the Trustees of the 
Pennsylrnni~ ·state ;r:u,na~ic !lospital vvi1i11out any legislation with 
reference to the ~et,ti~ o~ c0;ntr;ilcfs~ and if \you~d probably be well 
to follow a,s ne~rly a.s· pr~ctic:itb~e the .met_hod~ whicJ;t y,ou have here-
tofortC pursued,. · · · · 

iij:owever, speciflcal~y aDiSweri~ yo~u' i.nqni~y, I adyi~e ;yo:u tha~ you 
iill~Y maJ~e co.ntr.~'cts for ~ le1$ser period than one ;ye::,i.r if, in the judg
ment of the Board of ';rrustees, for goo<J ,lrnt,;iness re.a~on~'.jl, cpn~racts 
tor a les.ser tiJlle :,;j1011Jt1 pe m.~d_e, . 

Very ti'uly .3'0.urs; 

WM. ;M. fl:ARGES'F, 
JJ.eputy Attorney Q.cn.cra,l, 
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IN RE TITLE TO ISLANDS. 

Title to islands in the great rivers of the State of Pennsylvania cannot be ac
quired by settlement, and it is not for the best interests of the State to allow the 
ownership of the islands in the navigable highways to be acquired by private individ-
uals; 

Office of the Attorney General, 
Harrisburg, Pa., March 30, 1916. 

Mr. James H. Craig, De~uty Secretary of Internal Affairs, Harris
burg, Pa. 

Sir: Some time ago you transmitted to me an order for the ap
praisement of an island in the Susquehanna river within the limits of 
Fulton Township, Lancaster County, known as "Catfish Island,'' 
which Howard Frylye desired to purchase. 
\.It appears that Mr. Frylye made au application for a warrant for 
this island on June rn, 1915, and attached to the application is an affi
davit of John T. Steiner, who says that "for the past twenty-two or 
twenty-three years he has been in undisputed possession of an island 
in Fulton Township, Lancastp1· Connty, Pa., known as Catfish Island, 
containing a!bout l.Hi acres; that he has improved and cultivated 
said island, that on June 10, 1915, by written transfer, he trans
ferred and signed to Howard Frylye, Fulton Township, Lancaster 
County, Pa., all his right, title and interest in said island and his 
right to apply for a warrant to survey. said land." 

There is also attached a letter' of Fry lye, which says: 

"I want to add that Mr. John Steiner has had posses
sion of the island, has built a small house upon it, and 
has farmed it for the last twenty-two or twenty-three 
years. He has; been in undisputed possession all of that 
time." 

It is the settled law of this Commonwealth that no title to islands 
in the great rivers of the State of Pennsylvania can be acquired by 
settlement. 

In Johns vs. Davidson, 16 Pa. 513, it is said: 

"'ritle to islands lying within the river Susquehanna, 
or its branches, could not be acqnired hy actual settle
ment and improvement." 

There is, however, an Act of March 6, 1793, which directed the sale 
of certain islands in the Susquehanna or its branches, if the im
prover within two years after the passage of that Act obtained a 
warrant and had a survey made, but there is now no general Act of 
Assembly allowing settlerR of il'l :rnfls in the Snsqnebanna river to 
acquire title. 

In the case of Fisher vs. Haldeman, '20 Howard, 186, thP. Supreme 
Court of the United States, after reviewing the Pennsylvania au-
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thorities, recognized this doctrine as the settled law of Pennsylvania, 
and declined to recognize the rights of a settler !based upon a half 
century's occupation. 
Moreov~, I think it is not for the best interests of the State to 

allow the ownership of the islands in the great navigable highways of 
the State to be acquired by private individuals. 

For these reasons I decline to sign the order of appraisement which, 
with the accompanying papers, is herewith returned. 

Very truly yours, 

FRANCIS SHUNK BROWN, 
Attorney General. 

IN RE WESTERN HOSPI'.rAL- FOR THE INSANE. 

Under the Act of June 18, 1915, P. L. 1055, the Building CommissiOn of the 
Western State Hospital for the Insane may select any site for said hospital, pro
l'ided it lies west of the Allegheny Mountains. It is not necessary that the county 
in which said site lies shall be wholly west of the mountains. 

Under said act, the site selected shall not contain more than five hundred acres. 
Under said act, the commission may do such grading, quarrying, gardening, etc., 

a~ is necessary to put the site in condition for the construction of buildings ·but . 
none of the money appropriated by said Act may be used for any purposes except
ing those specifically mentioned in the act. 

Office of the Attorney General, 
Harrisburg, Pa., May 3, 1916. 

Mr. Francis .J. Torrance, President, Board of Public Charities, 1112 
Bessemer Building, Pittsburgh, Pa. 

Sir: In answer to your letter of recent date, relative to the se· 
lection of a site for a State Hospital for the Insane, to be known as 
the Western State Hospital for the Insane, as provided by the Act of 
June 18, 1915, P. L. 1055, I beg to advise you as follows: 

The first section of the Act provides, inter alia, that the Building 
Commission of the Western State Hospital for the Insane, therein 
referred to-

"shall select and purchase a site within the Common
wealth, west of the Allegheny Mountains/' etc. 

You state that several sites have been submitted which are in 
Canilbria County, Westmoreland County and Fayette County; that 
the Allegheny Mountains, or their spurs, are in all of these Counties, 
and you desire to be advised whether you could locate the institution 
in any of these Counties. 
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'l'he direction in the Act as already indicated is, that the Commis
sion is to select and purchase a site "west of the Allegheny Moun
tains." There is no provision that the site is to be located in a county 
entirely west of the Allegheny Mountains. 

Accordingly, you are advised that the Commission 1ilay select a 
site at any place in the State west of the Alleghen~· Monntains, arnl 
it would he immaterial that the Allegheny Mountains or their spurs 
ran through the same county in which the site is selected, provideu 
the site is "west'' of the mountains. 

Yonr next inquiry, relative to the size of the site the Commission 
is to purchase, must be answered in the negatiYe. The words in Sec
tion 1 of the Act referring to the matter are "containing not more 
than 500 acres.'' This language is ve1·y plain. lt see111s there is 
no cliscretion in the Commission to purchase a much larger site. I 
"·oukl a(lvise, therefore, that the Commission has nu a11th01·ity to pur
diase a site whith has npwarc1s of 2,000 acres. 

Your next inquiry i:-: whether yonr Commission has power to (le
rnte part of the money appropriated nuder the Acf for the pm·chase 
of a site, etc ..• to the immediate construction of temporary build
ings and whether you could do the work of grading, gp1bbing, qnarry
ing, gardening and pntting the place in shape generally for the final 
construction of t he permanent buildings. 

The Act provides simply for a Commission to select and pnrcliase a 
site and to have prepared plans and specifications for the Hospital 
therein contemplated, subject to the apprornl of the Boarrl of Public 
Charities. There is no appropriation in the Act for the eost of con
Htruction which is covered by Section :1 of the Act, providing that 

"vVhen the General Assembly shall make an appro
priation for the construction of the buildings 'k '" * the 
said Commission shall appoint a superintendent of con
struction, etc.'' 

·In 'the first section of the Act appears the sentence-"The cost of 
· ;-;ai(l site Khall not exceed fifty thousand ($50,000.00) rlollarH." There 
·is,' however, no approprfation of !j\\50,000 in the • .\ct. 

'.The appropriation is covered by Section 7 of the Ad, as follows: 

"''To provide for the purchase and improvement of the 
.. ~ite 'for ' the 'Western State Hospital for the Insane, the 
iprepar tltion 6f1plans and specifications for the building 
, df ·said ' hospital, an·a the traveling and incidental ex
I penses of the Commission, the sum of forty thousand 
1 ($40,000) dollars, or so much thereof as may be neces
,sary, is hereby specifically appropriated." 

··while there is no appropriation for the construction of buildings 
in this Act, yon are advised that the words in Section 7 of the Act 
jnst quoterl--"to provide for the purchase and improvement of the 

.. /, ,. •• ,J 
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site, etc.," are broad enough to warrant the Commission to do the 
work of grading, grubbing, qulJ_rrying, gardening and putting the 
place in shape generally for the final construction of the buildings, 
as you suggest, ~nd you would have authority to construct tempor
ary buil~ings for the housing of such workmen as would 1be engaged 
in this work. 

Howevei:, the appropriation of $40,000 made by Section 7 of the 
Act, may not be used excepting for the purposes therein provided, to 
wit: the purchase and improvement of the site, the preparation of 
plans and specifications for the building of the hospital, and the trav
eling and incidental expenses of the Commission, so that there is no 
fund available at this time to pay for the construction of buildings 
for hospital use. 

Very truly yours, 

JOSEPH L. KUN, 
Depitty Attorney Geneml. 

APPROPRIATIONS. 

Under the A'ct of .June 18, -un5, l'. L. 1038, which provides that one-half of a 
certain aP1H'opriation made for two years shall be available the first year, and the 
remainder the second year, the portion of the first half which is not expended duriug 
the first year may be expended the second year along with ti1e sccoml half. 

Office of the Attorney Geueral, 
Harrisburg, Pa., May 11, 1916. 

Miss Helen Glenn, State Supervisor o.f the Mothers' Assistance :Fund, 
Harrisburg, Pa. 

Madam: In answer to your letter of recent date, inquiri1__1g as to 
the availability, during the second year, of the unexpended balance of 
one-half of the a.mount of the appropriation for Mothers' assistance 
available during the first year after the appro.val of the Act, I beg to 
advise you as follows: 

The Act of June 18, 1915, P. L. 1038, making provision for assist
fince to dependent mothers, as therein referrell to, provides at the 
end of Section 2 thereof that upon the passage and appro.val of the 
Act the State 'freasurer ~hall place the propor1:ionate amount of tbe 
enlire appropriation to the various counties upon tbe books of the 
Sl·ate Treasury, to the credit of the '1'111stees, and further 

" * •* * .,. one-half of which amount shall be available 
the first year after approval, and the remainder the 
second year, or until another appropriation may be· 
come availabJe,'' 
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Your question is: 
"If a county has uot spent half tlf its appropriation 

<lming the first year, will the remainder of the first 
year's money be available the second year?" 

'l'he obvious purpose of the provision of the Act above quoted is 
to guard against an improvident administration of the fund by the 
'l'rustees, so that at least as much of the amount appropriated shall 
l.Je available during the second year as during the first year-in other 
wor<ls, so that all or a greatei· portion -0f the appropriation shall not 
be entirely spent during the first year of the two year appropria
tion period. The provision must be regarded as a restriction as to the 
amount that may be expended during the first year, to wit, not mol'e 
than one-half of the appro1nia tiun. 

'l'here is nothing in the Act, however·, to indicate that it was in
tended that the same restriction should apply to the second appropria
tion period. 'l'hc language is not tllat tile "other half" shall be avail
able during the second year. 'l'hc language as you will note is "and 
1 he remainder the second year,'' etc. "'l'he remainder" means, of 
course, the unexpended balance, or in plain langm1ge what is left of 
the appropriation. 

You are accordingly advised that the meaning of the language iu 
the Act as quoted is that not more than one-half of the appropriation 
may be use<l during the first year of the appropriation period, but 
what ever remains of the appropriation, notwithstanding that it may 
UC more than one-half thereof, may be used during the second yeaT 
or until another appropriation may become available as provided by 
the Act. 

Very truly yours, 

JOSEPH L. KUN, 
Deputy Attorney General 

CAPI'l'OL PARK EXTENSION COMMISSION. 

The Co~missiou is advised as to the manner df paying awarus maue by thP. 
Commission in imyment of lands taken by condemnation. 

Office of tlie A ltorne_v Ueueral. 
Hanislmrg, Pa., June 2, HI Lli. 

Honorable Samuel C. 'l'oLhl, Secretary Capitol Park Extep.sion Com
mission, Harrisburg, Pa. 

Sir: In am<,wer to your communication of recent date, requesting 
an opinion as to the manner of tbe payment of awards made by your 
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Commission in condemnation proceedings under the Act of June 16, 
1911, P. L. 1027, in cases where no appeal bas been taken by the 
owners, I beg to advise you as follows: 

You state that your Commission is ready to disburse the awards 
to those legally entitled,_but that. you desire to be assured that both 
the Commonwealth, which is paying the money for the property taken; 
and the Commission, which may be held responsible for the proper 
distribution of the funds, will be fully protected. . 

I assume that all the provisions of the Act of MSem'bly, such as 
notice of entry and possession of the lands in question, by posting an 
advertisement in the daily papers, as required by the Act, have been 
fully complied with and that the awards in question ha.ve been made 
strictly in conformity with the Act. 

The only reference in the Act to the manner of payments to be 
made thereunder appears in Section y, as follows: 

" " ~· * * All payments for · property, judgments, costs, 
expenses and compensation shall be paid by the State 
Treasurer, on warrants drawn by the Auditor General; 
from time to time upon the presentation to him of spec
ifically itemized vouchers approved by the Commission." 

It would appear that under this provision the, proper practice 
is for the Commission to draw a voucher qr vouchers in favor of 
those legally entitled to the award, foi:· presentation to the Auditor 

. General, who, in turn, should draw warrants therefor to be paid by 
the State Treasurer. In other words, it seems to be contemplated 
that the payments shall be made directly by the State Treasurer to 
those entitled thereto. I assume, however, from the statement in 
your communication that "the amount of the award has been paid to 
the Capitol Park Extension Commission by the State Treasurer," that 
it has been your practice to draw the amount of the award and 
that you have mane the payments to those entitled. In cases where 
there are a large number of owners, this plan is probably more feas
lble because it avoids a multiplicity of vouchers and warrants. 

In either case, however, whether the payment is made directly by 
the State 'l'reasurrer to the owners, or the payment is made through 
your Commission, there is no special provision in the Act as to the 
manner of making 1rnch payme11t. It would appear, therefore, that 
ihe Comrnjssion should simply take the ordinary usu~l and ·reasonable 
preca.utions by rel)_uiring the usual proofs of ownership, supported by 
affidavits when' necessary, before making payments to those appar
ently entitled thereto in a particular case and to receive from the 
payees proper . re<;eipts and acquittances as evidences of such pay
ments. 

Referring to your suggestion of the possible deduction from the 
award of costs incurred in each case, I beg to crul your attention 
to the fact that such deduction may be made only in case ail appeal ' 
ball been tak~ and the "applicant or applicants fail t<> obtaiJl a final 
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judgment · for a sum exceeding the sum 01iginally awarded by tbe 
Commission," as provided in Section 2 of the Act. In all ·other cases, 
costs are to be paid by the State 'l'reasurer, as provided in Section 7, 
in the portion thereof above quoted. 
· Referring to the award of $5500 made by your Commission in the 
matter of the condemnation of the Cunningham property at No. 137 
North Fourth St1eet, in which case you advise that besides pobsib~e 
unpaid taxes there are mortgage and judgment liens against the prop
erty amounting to over $7000, without ·interest or costs, I sug-gest 
that you receive a written authorization from the owner of the prop· 
erty that the total amount of the award be used to .discharge the tax 
claims and the .liens; then if yon Teceive satisfactory wptten assur
ances from the judgment creditors and mortgagees that they will 
satisfy the judgments and dischar·ge the liens on the payment to 
them of their pro rata shares of the amount that you may have for 
distribution, you may make payment to them accordingly on the 
satisfaction by them of their respective liens of record. If, however, 
ihey will come to no such agreement, 0 ·1· there is any dispute about 
the validity of any of the lit>ns 01· the amount due thereon, it ~ill be
come the duty of the Auditor General, upon the petition of yom 
Commission to the Court of Common Pleas of Dauphin County, to 
draw a warrant for the amount of the award on the State Treasli1;er 
for payment into court nnfl distribution among the paTties entitled 
thereto, ns pr·oviflecl in Section 4 ol' the Act. 

Very truly yours, 

JOSEPH L. KUN. 
Drp11ty A tton1e.11 Genernl. 

BUREAU OF MEDICAL EXAMINATION AND LICENSURE. 

One who fails at a special' examination is cntith,d to a second examination, pro
vi<lPrl he applied for the same after the expiration of six months and within two 
years aftc1· his fiJ·st examination . 

The Hm·can cannot eRtabliRh n rnlc which will limit any finnl examination to 
<one 'trial. 

Office of the A Horney Genernl, 
Hanislrnrg, Pn., .June 13, Hll6. 

Doctor .J. M. Baldy, PreRident, Bm·eau of Mecliral Edncation nncl 
Licensure, Philadelphia, Pa. 

Si1•: I have yonr favor of the 2nf1 in~t. with l'eferenre to the appli· 
cation of Doctor L. E. Zins, of Chicago, Il~., for a second examination. 
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lt appears that l>octor Zins, who is a i·csitlcut of the State of 111.inois, 
which State does not have reciprocal relations with this State, took 
an examination before your 'Board for a.license to practice medicine 
in Pennsyivania. The examination taken by him was what is known 
ns a bedside examination, .. whiCh is permitted at the discretion of the 
Board by Section 6 o.f the Act of June 3, 1911, P. L. 639, as amended 
by the Act of July 25, 1913, P. L. 1220. On this examination he 
failed. IJe has now applied for . an opportunity to take a second ex
amination in Ju'y of this year, but his application has been refused 
on the ground that his examination was a special one established 
unde1· the rules of your Bureau and that no provision is made therein 
fOl' a second examination. 

Section G of the Act of June :1, 1911, as amended, provides, inter 
alia: 

"The examiiiations conducted by the said burean 
shall be written in the English language, but may at 
its discretion, be by oral or practical laboratory or bed
side examinations, _ or both. ·=+ ~- * «· In case of failure 

· at any final examinatiorl, the applicant shall have, 
after the expiration of six months and within two years, 
the privilege of a: second examination by the bnreau, 
without th~ payment of an additional fee." 

Section 2 o.f the same Ad provides that the Bureau 

"shall have authority to make rules and regulations 
for the transaction of its business, and for i'egistration 
of all physicians of this Commonwealth, and for con
ducting examinations of applicants; said rules to be 
pi::·inted and published in pamphlet form, for public dis
tribution." 

Under this authority you have established the following rule with 
reference to examinations: 

aspecial E xmninations. A practical examination at 
the bedside may be held for applicants ineligible to 
reciprocity because of licensure before the days of State 
examillations and for applicants graduated from extinct 
schools :111u for men who graduated ten or rno1·e years 
prior to January l, 1913." · 

While this n1le does not provide that this examination shall he 
limited to a single trial, it has been so constrned by yonr Ilnrean, 
and as it was under this p1m·ision that Do'Ctor Zins was examined, 
you have refm;ed to permit him a second trial. 

You ask to be advised: 
"(1) Is the limHation of this exa.mination to one trial, legal under 

the Act?" 
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" ( 2) If not, can we in any way establish a similar one which will 

hold legally and limit it to one trial?" 
While, as above stated, your Bureau is given authority to make 

rules and regulations for the transaction of its business and for the 
registration of physicians, and for conducting examinations of appli
cants, you have no authority to make a rule or regulation contrary 
to an express provision of the Act of Ass~mb1y. 

As above set forth, the Act distinctly provides that in case of fail
me at any final examination, the applicant shalLhave, -after the ex
piration of six month:s and within two years, -the privilege of a second 
examination by the bureau, with nut the payment of an · additional 
fee. 

'fhis provision of the law applie::; to all final examinations, whether 
they are written, oral, practical laboratory, or bedside examinations, 
and no rule or regulation can 'be ;11lopted by your Bure::iu contrary 
to the provision of the law just quo I t>d. 

Any applicant for a final exami11ation .who fails at liis first ex
amination, no matter what manner of examination it may be, is, _by 
the plain provision of the law, entitle1l ro a second examination with
out the payment of an additional fee, if he applies after the expiration 
of six months and within two years after such first examination. 

You are 1 berefore advised: 
(1) That the Special Examinations provided for by the rules of 

the Bureau (page 13), as above quoted, if final examinations, can
not be legally limited to one trial. 

(2) That your Bureau cannot establish a rule which will limit 
any final examination to one trial. 

I beg to advise you that in my opiu1on Doctor Zins is entitled to 
a second examination, provided he applied for the same after the 
expiration of six m_onths, and within I wo years, afier his first ex
amination. 

Very truly yours, 

WILLIAM H. KELLER, 
First Deputy Attorney Genernl. 
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IN RE BONUS ON CAPITAL STOCK. 

When a foreign corporation, after having capital invested and after haviug uotic 
business within the State, decides to be incorporated as a Pennsylvania corporation, 
iL is required to pay the bonus imposed by the laws of Pennsylvania u11on the amount 
of the capital stock which the Commonwealth authorizes it to haye, and is not 
rntitled to off-set against such bonus the amount of bonus which, as a foreign cor
poration of the same name, it paid on account of capital or property which is em· 
plo;yed in Pennsylvania. 

Office of the Attorney General, 
Harrisburg, Pa., June 14, 1916. 

L. Floyd Hess, Esq., Secretary Board of Public Accounts, Harris 
burg, Pa. 

Sir: Recently you asked 1he Attorney General this question: 

"Is a corporation incorp()rated under the laws of a 
foreign State, and operating in this State, and paying 
a bonus upon its capital stock employed here, upon be
ing domesticated, exempt from payment on the bonus 
paid to the Secretary: of the Commonwealth before 
charter issues, upon so much thereof as has been pre
viously paid by it while operating under its foreign 
charter." 

I undersand the question a1·ises with reference to the intended in
coTporation of the Petroleum Telep.hone Company, by the State of 
Pennsylvania. 

A "Petroleum Telephone Company" was incorporated by the State 
of West Virginia on June 4, 1900, and constructed and has been oper
ating since March 14,, 1902, a plant at Oil City, Venango . County, Penn
sylvania, and vicinity. It now desires to become a domestic corpora
tion, under the Act of.June 9, 1881, P. L. 89, and claims that it should 
not pay bonus upon its entire capital stock, but only upon the differ
ence between the capital stock of ihe Pennsylvania corporation, and 
the amount of the capital which the foreign corporation has previous
ly employed in the State, and upon which it has paid bonus. 

It does not appear how 1his question comes before the Board of 
Public Accounts, but inasmucli as the question is now before the Sec
retary of the Commonwealth, it may be answered through the medium 
of the Board of Public Accounts. 

The solution is not difficult when the nature Of bonus is considere_d. 
''A bonus is the consideration for the grant of a privilege or fran

chise." 
Oommonwealth vs. Danville, Bessemer Go., 207 Pa. 302, 

306. 
Oommonwealth vs. Erie & We.stern Transportati9n Go. 

107 Pa . . 112. 

32--6-1917 
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'l'he lH11rns is the com;ide1ation paid to Hie Stnie for the granting 
uf a eharter." 

Common1ccalth vs. Bailey, Buuks <t Biddle, 20 SupCI '. Ot. 
210. 

Common1cealth vs. American Steel Hoop Co. 226 Pa. 6, 8. 
In re York 8ilk 111fg., Co . 188 Ped. 735, 738. 
Balt. & Ohio ll. J<,. Co., vs. J.lfaryland, 88 U. 8. 456. 
22 L(twyers Ed. 678. 

It is conten-ded by counsel for the intended corporation that nQ 

new corporation is formed and that the Petroleum Telephone Com
pany of West Virgin.ia, may become the Petroleum Telephone Com
pany of Pennsylvania, "without losing its entity or identity." 

This contention is fully answered by conside1'ing the con1 rol which 
Pennsylvania has over the Petl'oleum Te:ephone Company of '¥est 
Vir:ginia. It cnn only impose a tax upon the real estate or the tan
gible personal property in Pennsyh·ania. It cannot tax the bills or 
accounts receh·able of the corporations even though they were physi
cally iu the State. 

Com. vs. G. W. JiJllis Co., 237 Pa. 328. 
Com. vs. Cu1·t-is Publishing Co., 237 Pa,. 333. 

It cannot impose the dut.v of requiring the corporation to collect 
the tax upon its obligations due from its own Pennsylvania citizens 
if its tremmrer happens to live out of the State. 

Com. vs. Barrett Mfg. Co. 246 Pa. 301. 

'l'he corporation is permitted to do business in the State of Penn
sylvania but without any control by the State over its char~r powers. 
It has its home office in West ViPginia. It has no attributes of a 
corporation of Pennsylvania. It exercis·es some of the sover·eign 
powers of West Vi 1·gin ia granted to it, but none of the sovereign 
powers of Pennsylvania. 

It seem~ preposterous to sa>· that a <:orporation of \Vest Yfrginia 
nrny surrender itR prope1·ty to a coiporation of Pennsylvania of the 
same name and that there is no change of "entity or identity." The 
bonus J'm which t hi s eor·pm·ation asks eredit was not paid as a con
si1leratinn for any frandlisp giYen hy the Rtate of Pennsylvania. ---It 
\\'HS pai1l Jllll"J'(ll;lllt to tl1P Act of May :-:, rn01, P. L. mo, whieh is 
1·nlitled: 

"An Aet prnvifling for the 1·a1smg of revenue for 
State purpOS('S hy imposing upon certain fmeign c01·
pon1tions ,. .. , .. ,,. ,. a honns of one-thi1·1l of one per eentnm 
upon the capital actnally employed in Pennsylvania." 

This bonus b: not for a franchise llecause .the foreign co1•po1ation 
gets no franchi:o;e from the Commonwealth of Pennsylvania, but' it is 
the condition upon which a foreign corporntion may do business in the 
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State. It is only imposed upon fhe capital actually employed in the 
~ta te, which has been construed to mean tangible pr~perty used in 
the State. 

Com. V8. Mountain Ice Co. 16 DaitJJhin RejJ. 38. 

'Vhen a foreign corporation becomes a corporation of the State of 
PennsylYania under the Act of June 9, 1881, P. L. 89, it is a new 
creatme. It could not sue or be sued in its old entity. It is a cor" 
po.ration created under a general law because tbe Act of 1881 is a 
general law. It therefore comes within the provisions of the Aet of 
May ::, 18!l9, P. J,. 169, .which provides: 

"That all corporations hereafter created under any 
general or special law of th,is Co1Junonwcalth ~, -x- ·x· ~- * 
shall pay to the State Treasurer for the use of the 
Commonwealth, a bonus of one-third of one per centum 
upon the amount of capital stock which said company 
is authorized to have, and a like bonus upon any sub
sequent increa:se thereof, and a like bonus shall be paid 
by all such companies heretofore incorporated upon 
any increase of their capital stock he1·eafter at1thorized." 

The imposition of the bonus upon domestic corporations is not upon 
their property as in the case of foreign corporations, but it is upon 
"the amount of capital stock · which said company is ftnf'.hiJrized to 
have." 

W11en the State of Pennsylvania confers upon the Petroleum Tele
JJhone Company, a franchise to have a certain amount of capit;i.l 
stock, a bonus is to be exacted for . that franchise and is measured by 
the amount of the capital stock. 

Attention has been called to the opinion of Deputy Attorney Gen
eral Stranalrnn, Jn the Mcittm· of the Sherman Manufact'itring 00111-

pony, . 7 Dmiphti.n llep. 294, which in effect o~erruled the · opinion of 
Hon. C. W. Stone, Secretary of the Commonwealth, 7 Dauphin Rep. 
293. 'J'hese opinions do not heaT upon this question. They refer to 
1he payment of 10 per centum of 1he capital stock and the giYing 
n otice under 1he Act of June 9, 1881, P . L. 8!), but the opinion of 
Deputy Attor·ney General RiT:mahan, even upon the questious of 
notice, is overri1led by Attorney Gene1·a l Carson, in, Tn Re Afcf'ol Bdge 

Rox Cmnpan:IJ, 7 Da11717tin Rev. 29(). 
The ,-:nrne question was invol\'ed the1·e, as he1·e, viz: the creation of 

a Pennsylvania corporation to tnke the place of -a foreign ,corporation 
under the Act of June 9, 1881, P. J,. Sfl. Attorney General Carson 
says: 

aThis in my judgment, is ·the creat ion of a Pennsyl
vania corporation and not the adoption or naturaliza
tiOJ\ of a for.eigu corporation. The Act itself requires 
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a distinct renunciation of a foreign charter and of all 
vriYileges not enjoyed by corporations of this class 
under the laws of this Commonwealth." 

and after quoting the bonus Act of May 3, 1899, which is hereinabove 
quoted, he says: 

"It is clear that both the Act of April 29, 1874, and 
the Act of June 9, 1881, are general laws of this Com, 
monwealth. There is no exception made in favor or 
corporations domesticating-if that be the proper phrase 
-under the latter Act. Compliance with the terms of 
the Act of 1881 constitute the creation of a Pennsyl
vania corporation under a general law of the State, and 
this brings the corporation entirely within the terms of 
the Act of May 3, 1899. 

It is no answer to this to assert that a foreign cor
poration, while it was a foreign corporation, paid a 
bonus under the Act of May 8, 1901, P. L. 150.'1 

That it was a revenue Act, as the title distinctly 
shows-an Act providing for raising of revenue for State 
vurposes by imposing upon certain corporations-a 
honns of one-third M one per· cent. upon the capi'tal 
actually employed in Pennsylvania, and requiring the 
filing of certain reports in the office of the Auditor 
General. The bonus exacted under the Act of 1899 is 
not for the purposes of revenue, n.or is it a tax; it is a 
vrice paid for the charter, a compensation to the Com
monwealth for privileges conferred on the corporation 
by its chai·ter." ' 

We adopt l~_e language of that opinio'n. 
I, therefore, advise you that the Petroleum Telephone Oompany, 

when incorporaied by the Comn:ionwealth of Pennsylvania, is required 
to pay lhe bonus imposed hy the laws of Pennsylvania upou the 
amount of the capital stock which the Commonwealth of Pennsylvania 
authorizes it to ha ve, and -is not enlitled to off-set against such bonus 
the amount of bonus whid1 a foreign corporation of the same name 
paid 011 :iccouni· of capital O't' property which it employed in Pmm
sylvnnia. 

Very truly yom·s, 

WILLIAM 1\1. HARGES'!', 
Deput.y A ttornry Oencnil. 
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MQ'l'HERS' PENSIONS. 

Sections 6, 7 and 8 of the Act of 1913, P. L. 118, are still iu force. :\ [Jcusiun 
may not be granted to the mother of an unborn child. 

Office of the Attorney General, 
Harrisburg, Pa., June 21, 1916. 

Miss Helen Glenn, Stale Supervisor of Mo~hers' Assisfance Fund, 
Harrisburg, Pa. 

Madam: Replying to yom• lefter of recent date, addressed to the 
Aftorney General, relative to the Mothers' Pension Act of 1915, P. L. 
1038, and its effect upon Sections 6, 7 and 8 of the Act of 1913, P. 
L. 118, I beg to advise you as follows: 

The Act of 1915, by its title and 'by the t1,-r11~s thereof, is an amend
ment of the Act of 1913, but amends only such sections thereof which 
are specifically referred to, to-wit, Sections 1 to 5 inclusive. You are 
advised, therefore, that Sections 6, 7 and 8 of the Act of 1913 are 
!"till in full force atHl effect. 

Referring to your other quesfion as to whell.Jer 0 1r not a pension may 
be granted tO a mother for an unborn chilcl, I beg to uirect your at
tention to Section 1 of the amending Act of 1915, which provides for 
the granting of monthly pensions as approved by the trustees: 

"To women who have children under sixteen years 
of age, and whose husbands are dead or permanently 
confined in institutions for the insane, when such women 
are of good repute, but poor and dependent on their own 
efforts for support, as aid in supportin.Q their children 
in their own homes * <:· ·* " 

Yo.u are accordingly advised that a pension may not be granted to 
a mother for an unborn child. 

Very truly yours, 

JOSEPH L. KUN, 
Dep,uty Attorney General. 

I 
S'.rATE FIRE MARSHAL. 

The appropriation fur the salaries of Deputy State Fire Marshals ca nnot be used 
for the payment of fees and mileage of assistants. 

There is no fund available for payment of fees and mileage of assista11ts. 

Office of the Attorney General, 
Harrisburg, Pa., June 28, 1916. 

Mr. Charles D. Wolfe, Acl ing State Fire Marshal, Harrisburg, Pa. 

Sir: Your communication of January 19, 1916, directed to the 
Governor, has been referred to this Department for reply. The sub
ject of your communication rnay be briefly summarir,ed as follows: 
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Tl1ete arc uow some twenty-five lnmd1·ed assist-ants to the l::ltate 
Fire Marshal, under Section ;3 of the Ad of June 3, l!Hl, l'. L. li5S. 
Yon have he1 etofore been paying the fees and mileage of s1uch assis
tants frum your contingent fund, a~ appropriate<i by the la:,;t Legis
lature, which in amount was $10,000, and which is now exhausteu . 

. \.ppropriations were nlso made by the Legislature of 1915 for tile 
salaries of four special Deputy ~tate Fire Marshals, and twenty-five 
Deputy State Fire M:Hl'hals; in tlrnt no third and fourth special 
Deputy State Fiic .\lan:h als \n•1·e avpointetl, and that only eleven out 
1of the iiossible eighteen Depu 1-y State Fire l\fars.hals were appointed , 
y1 n asked whether tbe smplus left in 1 hese 1 wo funds , viz, $12,000, and 
::j;:!l,000.00, respect ively , may be nsed in paying the fees and mileage of 
tl1e i1f''il'fants in vie"· of the exhaustion of your co.ntingent fund. 

Section :1 of the Act of June 3, 1911, P. L. 658, designates who 
shall be assistants to the State Fire Marshal. Section 4 of this Act 
presn·ihes tl1e dnties of such a~'if'tants, which includes the reporting 
of fires. 

Seeti11n lJ of the same Aet peo,rides for the compensation of s111:h 
assistants at fifty cents for e.ac h rep0t-I-, or a sum not to exceed three 
1l oll a 1 ·~ per clay for time emp loyed, together with fifteen cents ver 
111il e trav~led. 

The question tesolvel" it self iuto two prnposifinns : 
Fi1·st: Ca n the mwxvenclefl bnlance to whicl1 ;v nu tefer be divei-ted 

to the pa yment of these assistants. 
Second: If not, what autltori1 f is there for the present. paylllenl. ont 

of the othel' funds n ow in the 'l'reasur.v of the Commonwealth. 
As to the first vroposition the appropriation men Honed is for 

salaries of deputies. Th e Act recognizes t.lJe distinction between 
deputies and assistants, not only in so naming them mHl presnibing 
their powers allfl duties, but in c-o rnpenf.>ating the former thrrmgh 
salHies and the latter through fees coniigent upon the amount of serv
ices i ender ed. 

It ha s been th e uniform practice of this Department to st1·i ctly 
rnnstrue appropriation Acts making ~pecific appropriations. 

8ee . I ttnrn1·y Or11el'al R eport.<:, 189:~-.'I /. Part<:' 55. 

t"wle1· this rule· it has been held 1'hat an Act app1·01.11·iating a cer
lhtim ~urn fin the maiutenance of fo ur· ln1111h·ed inmat es of an i11sti-
1tn,t'i1m 1wa~ miavailablP lo pny the 111«inf ena nce of more than fou1· 
iii WH111cl1 in 111a 1 c><, even tl1011gh the aggregate cost <lid not excee<l the 
·mn 1t11011it :a.pp1·01n-i a feel. 

f rilfiel' Just in:> Gibson, in C'o1n1110111r<'alth rs. Cu11(f/ Cu111111issfon ers, 2 
V tt: 11 ' 517, sn.n: : 

"Noi· may the pnhli(' fnrnl s he intercepterl in the 
hands of the proper offiep1·:,;, or dil'<'rfed fro111 objects to 
which the.I) have been avpropr-iatcd." . 
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T!Jis p rsition, Yir-, thal funds svecifically app1·01iriated may not be 
1'.i1el'te1l, has heen uuiformly held by this Department, (see Attorney 
Ocncrnl Repo·rts J8fJ3-94, page 37)· also 1889-9'0, pa,(je 90. 

I have, therefore, to advise you that no matter what the balance 
iuay be remaining unexpended in the two iterns referred to, such bal· 
ance having been provided for the salaries of deputies, cannot be 
1livertcd to and used for the payment of fees and mileage of assistants. 

Secnnd: 'Ihe question now arises as to whether there is authority 
fo1· the payment of these fees and expenses out of any moneys in the 
'l'reasury not otherwise specifically appi·opl'iated. 

In sustaiiiing such a view it would be neces1'•ary to co1isider Sec
·u ans 3, 4 and 12 o~ the A.ct of June :3, 1911, as continuing appi'opri
a tions; that is, an Act by which in the nea ti on of an office, toirethe1· 
with its duties and tile attaching of a fixed compensatfon 1herefor, an 
appropriation is made which does not· requil'e distinct action by the 
Legislature in addition thereto. Such an appropl'iation was held by 
Attorney Gener.al Lear to be within Sectfon 16 of Article 3 of the 
Coustitution in that by legislative enactment some limited amount 
was designated to he paid to some limited class, or an individual 
therein, for definite services. (See AJtorney General Reports, 1895-.96, 
page 99, 362.) 

\Vb.He it is quite probable that such an Act would meet the re
quirements of the Section of the Constitu tion refened to, yet under· 
1 he l~gislatfre practice which hai'i developed in this Commonwealth 
in lJa~t years, and as supported by 1he Act of 1909 and othel' acts 
pertaining to the manner in which appropriatio11s shalf be made and 
payme~ts there~nder aulhorized, it is believed that a more strict rule 
must be followed . If an Act neating an office and fixing a sala.r:r 
thereto is a sufficient appropriation, then the Act of the Governor in 
vetoing an item directed to that Department which in its effect wc1uld 
deny payment to such office, would be a nullity and there would be 
no power in the Governor to curtail the expenses of a particular 
Department for offices authorized within the same, except by vetoing 
a bill creating such offices or, if previously passed, procuring the pass
age of a repealing Act. 

Such a condition would be entiI:ely inconsistent with unifnnn prae.
tiee of this Commonwealth in giving the · Guyen1or in his veto lhe 
ultimate discretion as to the amount and manner of expern1itnre of 
I he State's funds by Legislative appropriation. _The eon verse of (hat 
proposition, viz, that no Act creating offices and fixing the emolu
ments- thereof, can be effective without distinct action . by the Legi~ 0 

lature making appropriation. for such payments, has been and now 
, is practiced in this State, 
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'l'he situation is rather a11alogous to that which arose under the 
hounty Act of July 25, 1913, P. L. 1036. By Section 4 of that Act the 
Auditol' General was directed to draw a warrant in favor of the 
county, paying said bouniies, to be paid by the State 'l'reasurer out of 
the -funds whkh accumulaied in his hands from the fees for hunters.' 
licenses. 

'l'he appropl'iation Act of July 25, 1913, P. L. 1284, appropriating 
$50,000 was insufficient to reimburse the counties for all the moneys 
so paid by them, and in an opinion rendered by Deputy Attorney 
Genera] Cunningham (Attorney General Reports 1913-14, page 298) 
the Secretary of the Board of Game Commissioners was advised. that 
the several countfos were legally liable to the persons presenting 
proper certificates and that the counties thus paying said bounties 
must look to subsequeni legislative action for their reimbursement. 

'l'he duties impose.cl upon the Chief of the Fire Department in any 
county, city, borough, etc., or upon the Burgess of any bonmgh, or 
President or Chairman of the Board of Supervisors in any township, 
lJ.V Section 3 of the Ad of J11ne 3, 1911, as aforesaid, are not dis
netionary: the!' are mandatory. Without allowing any compensa
tion, the Legislature had a right to impose these duties upon these 
respective officers. 

In ihe same Ad however the Legislature saw fit to provide that 
ihe.v should receive certain fees and mileage for performing these 
1lnties, hut in providing the money to cover these duties, sufficient 
was nnt approp1'iatec1 . A burden rests u"pon these officers to per
form the duties j1rnr the same. 

'l'he next Legislature should, by appropriate action, transfer funds 
from the one account or item of the State Fire l\farshal's Department 
to another and thm; promptly relieve the situation , or a deficiency ap
propriation bill can be passed. Until such action by the I,egislature 
T must iherefore, advise you that no funds are available from whi_ch 
these assistants can be paid their fees and mileage. 

Yery truly yours, 

HORACE W. DA VIS, 
tJeputy Attorney General. 
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OFFICIAL BONDS. 

The bond of the Treasurer who handles the money of a State institution is suffi
cient, and it is· unnecessary to bond subordinate officers to him. 

Office of the Attorney General, 
/Harrisburg, Pa., July 6, 1916. 

Mr. Oscar L. Swartz, Steward, State Hospital for Im;1ane, Norris
town, Pa. 

· Sit·: Your Jette_r of the 30th ult., addresseci' to "t1;e Attorney Ge.11 -
cral, in reference to the payment of premiums on bonds for officials 
of your institution, has been received. You advise that from time to 
time such employees of your· institution a.s the steward, the male resi
dent physician, the female resident pbysician, and the storekeeper 
have been obliged io present bonds to the Board of Trustees for the 
faithful ped 'ormance of their duties; lhat the steward receives the 
eash from miscellaneol'.1s sales and private patients and deposits them 
1o the . nedit of lhe State; that Lhe resident }Jhy1:>icians hold tl1 e 
valuahles and such i11oneys as may be found on the persons of the 
patients when admitted to the lns!ilution; that 1he storekeeper has 
charge of the general stock-room wherein you have about $15,000 
worth of stock. 

You also advise that the Auditor General has referred you to Act 
.No. 269, page 626, P. L. 1915, and that he has cautioned you to be 
"careful in expending funds for premiums on surety bonds except for 
those who handle money, that is, the treasurer." 

It was ruled in an opinion rendered by the Attorney General on 
the 20th ult., to Hon. Samuel B. Rambo, Superintendent of Public 
Grounds and Buildings, that the Act of Assembly referred to "con

. templates only the giving of bond by the official who accounts to the 
Auditor General and State Treasuret for lhe moneys which are paid 
to the institution and that any other bonds which the institution 
sees fit to require are not contemplated by this statute or to be paid 
for by" his Department. 

This is hased on the language of the Act which provides for the 
bonding of SI ate officials or employees "who shall receive and dis
burse public moneys," and on the language of the special appropri 
ation to the Board of Public Gr•ounds and Buildings, in the General 
Appropriation Ac! of 1915, No. 429, page 48, which provides for !he 
payment of the eoFi! of procuring various bonds "required b.Y statute 
jo he given hy State offi cialf; an<l employees for the faithful perform
ance of their duties," elc. 

You are advised, therefore, that the only official of your institution 
l"equired and authorized to be bonded under the Act of Assembly 
above referred lo is 1he one who receives and disburses the public 
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moneys, and it is only the premium for such bond that may be. paid 
out of the special appropriation to the Board of Public Grounds and 
Buildings for the payment of the cost of procuring bonds. 

11 is, of course, entirely proper for your Board of 'frustees to require 
bonds of such employees and subor-dinates who) in the judgment of 
the trnstees> hold such position&,_ of trust which r-equire t.hem to be 
bonded. 'L'his is a ma1ter, as to which the Board of 'l'n1stees must 
exer·cise their owli sound jndgment and discretion. 'l'he premiums for 
such J1on1ls, however·, cannot be pnid out of the special appr·op1·iation 
to the Bo:ir<l of Pnhlic 'Grounrls and Ruilrlings as alrea<ly indicated, 
but will have to lw paid out of the appropriation to ~·oHJ' lnflllf11tJim .. 

Yours very truly, 

JOSEPH L, KUN, 
Deputy At.tonu~y Gen:e1·,,t .. 

RE EMPLOYMENT Al\'D PAY OF TWENTY-FIVE DEPUTY STATE FIRE 
MARSHALS. 

Office of the Attorney General, 
Harrisburg, Pa., August ~3, 1916 .. 

Hon. G. Chal Port, State Fir<.> l\.farslhal, Harrisburg, Pa. 

Sir: Your communication of .July 20, 1916, to the Auditor General, 
has been referred iby :him to this Department. The matter which .l'.'ou 
present is the exhaustion of the fund from which the traveling ex
penses of ten deputy state fire marshals _have been paid, and you ask 
for advice as to how such expenses can be met, with the alternative 
of the serious crippling of your Department if no such provision can 
be made. 

The Act of J .une 3, 1911, (P. L. 658), provides for a chief assistant 
fire marshal and a first and second deputy fire man:;hals. This Act 
(loes not c1·eat the offices of deputy state fire marshals. The only war
rant in law for the appointment of fleputy state fire marshals is an 
nppropriation made dm·ing the session of 1915, as the same appears 
on page J:: of the Appropriation Acts, which specifies as follows: 

"For the payment of the salaries of twenty-five Deputy 
State Fire Marshals, two years, the sum of seventy-five 
thousand dollars ( F5,000)." 

It is apparent that this appropriation i:-; a sufficient warrant for 
their appointment arnl, as such, has been acqniesced in by the At· 
torne;r <lener\11, Arnlitor General and Htail> 'freasnrer since the last 
session of the Legislature. 
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Your atte,ntion is called to the fact that neither this appropriation 
nor any other act of assembly fixes the amounts to be paid such 
deputy state fire marshals and, ih the absence of such ]imitation, it is 
discretionary with yourself as to w;hether their salaries shall be uni
form or otherwise. ·while it is true that .you have been paying these 
ten on the basis Qf Fifteen hundred doJlars per year each, there is no 
Jegal reason- why you coultl not pay ten at the rate of Twenty-four 
·1rnndred dollars per year each, arnl fifteen at the rate of Nine hm1-
d1'P(l doJlars per year each. 

Thi's fnncl, however, coultl not he nsP1l for the payment of the 
11·aveling expenses of these flepnties, as such, hut, as ontlined above, 
the strie:t letter of the law would he ohservefl by yo11r increasing the 
salary of each of these deputy state fire marshals and allowing them 
to pay their traveling expenses from thei1· salaries. 

1'hc procedure ontlined does not confli ct with Acticle III, Section 
13 of1:be Constitntion of this State, in that it does not involve a law 
increnxiug salaries after appointment, !mt nwrPly the increase of 
r-:nlary within the limit permitted by the law unfler which the appoint
ments were made. Likewise, tberP wotiM be no conflict with the Act 
of May 11, 1909, ( P. L. 519), in that the payments so made would he 
in accordance with an act of assembly setting forth the amount to be 
expended an<l the purpose of such expenditure_ 

Very truly yours, 

HORACE W. DA VIS, 
Deputy Attorney General. 

BUREAU OF MEDICAL EDliCA'l'ION AND LICENSURE . 

. Act of .June 3, 1911, P. L. G39, 1·c examination of applicants for li cense to prne

tice medicine is constru ed. 

Office of the Attorney General, 
Harrisl:;rnrg, Pa., August 23, mm. 

Dr. John M. Baldy, President, Bureau of Medical Education aJHl 
Licensure, Philadelphia, Pa. 

Sir: I have received your favor of the 14th inst. requesting my 
opinion as to the construction of the following elanse in the Act of 
.Jnne 3, 1!)11, (P. L. 63!)), as amended by the Act of Jnly 25, 1918, (P. 

L. 1220): 

"In case of failure at any final examination, the ap
plicant shall have after th~ ~xpiration of six moi~ths 
and within two years, the privilege of a second examrna-
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tion by the bureau, without the payment of an addi
tional fee. In case of failure in a second :final exami
nation, the applicant must enter de novo, and only after 
a year of postgraduate study approved by the bureau, 
and qualify under the conditions obtaining at the time 
of this application." 

.•C. 

You ask to be advised whether the words "and qualify under the 
conditions obtaining at the time of this application," apply to the pre
liminary educational requirements as well as to the requirements of 
meflical study and education. \ 

At the time of the passage of the Act of June 3, l!Hl, the prelirni
n:u·y educational requirements consisted of "a general education of 
not less than a standard four years' high school course, or its equival
e11t- all of which have been received-bejore admission to the s.econd 
year of medical study." 

'l'his was changed by tlte amendment of July 25, l!H3, so as to pro
vide : '':1 general education of not less than a standard four years high 
:-:chool course or ih; eqnivalent, and not less tTian one yem· of college 
crcd·its in c711:111istry, biology and z1hysics- all of whfoh have been rc
ee·ived before ad-mission lo rnedieal study." 

Section 6 of the Act, m; amended, provides for two kinds of examina
tions, partial and :final. 

Partial examinations may be taken in certain branches during the 
applicant's course of medical study and if found proficient the appli
cant is exempted from further examinations in said subjects at the 
final examination. 

If the applicant fails at his final examination he is entitled to a sec
ond examination after six months and within two years-but if he 
fails in his second final examination, he must enter de novo, and only 
after a year of postgraduate study approved by the bureau, and must 
qualify under the conditions obtaining at the time of this ·application. 

The preliminary requirements are intended to establish a st::i.ndard 
of education for admittance to a medical school and entry upon the 
study of medicine. This is seen from the requirement "all of which 
shall have been received before admission to medical study." 

In the concrete case snbmitted with your inquiry, X began the 
study of medicine when the preliminary educational requirements 
were as fixed by the Act of ,Jnne 3, 1911- He failed at both his :final 
px::nninations- Tn the meantiuw, the Act of ,Jnly 25, 1913, was passed, 
which makes a year of college credits in chemistry, biolo'gy and 
phy:-;in;, a pt·\~J·t•.qni:-;itt~ to entel'ing npon the :-;1.ndy of medicine, to com
pleti~ whirl1 the st11dent will have to attend a medical college for four 
years. As pointed out before, by the tern'is of the Act, this year of 
college <'l't•dits must have been received before admission to medical 
~tmly. If he is required before taking his new final examination to 
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q 1ialify under the preliminary educational conditions obtaining at the 
time of his new application, he must not only take a_ year of post
graduate study approved Ly the Bureau, and pass a new final ex
amination under the conditions as to medical study aud examination 
then obtaining, but he must first of all go back and take a year of col
lege credits in chemistry·, biology and physics a.nd then enter anew a 
medical college and take a four years full course. I cannot believe 
that this was the legislative intent. 

The clause provides: ( 1) that the applicant must enter de novo, 
that is-that' all credits obtained by him on former partial examina
tions are eliminated and he must take the entire examination anew; 
(2) that he must take a year of postgraduate study approved by the 
Bureau before being examined anew-the use of the word ((post
graduate''. seems to negative any intention of requiring him to take 
over µgain a four years undergraduate medical course; (3) and that 
he ruust qualify under the conditions obtaining at the time of this ap
plication, which, reasonably interpreted, refers to the conditions oh- ' 
taining with reference to the study of medicine as distinguished from 
the preliminary requirements for such :-;tudy. 

I am of opinion, therefore, arnl so a4 lvise you, that the dam;e in 
question does not refer to the preliminary educational reqnirements 
for entry upon the study of medicine, Lut only to the conditions ob
tai11 ing at the time with reference to llledical education , instruction 
aud examination. 

Yours very trn ly, 

WILLIAM H. KELLER, 
Ji'inst Deputy Attorney General. 

BOARD QF EXAMINERS OF PUBLIC ACCOTJNTAN'fS. 

The term actual traveling expenses in the appropriation to th e! above board cov('rn 
t11 e hotel expenses and incidental expenses of the board, when absent from home on 
official business. The words "and incidental expenses not exceeding $300" in said 
appropriation refers to office rent, etc., and does not relate to actual traveling ex
penses. The moneys which the board received from their predecessor& in office is 
available for any expenses of the board authorized by law. 

Office of the Attorney General, 
Harrisburg, Pa., November 10, 19Hi. 

,Mr. Frank Wilbur Main, Secretary of Penna. State Board of Examin
ers of Public Accountants, Harrisburg, Pa. 

Sir: This Department is in receipt of yonr letter of the 3rd inst., 
together witb a supplemental letter of llenjamin frank Nead, Esq., 
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Treasur·cr of the Board, asking fut a construction of tlle provisions of 
the Act of .June 4, 1!)] 5, ( l'. L. 83!)), amending Section 2 of the Act of 
March 29, 1899, entitled-

"Au Act to establish a board for the examination of 
accountants, to provide fur the grantii1g of certificates 
to accountants, and to p1·0Yicle a punishment foi;- the 
violation of this act," 

m; amended by the Act of April :!I, ]!)0!), (P. L. 256). 

'fhe inquiries of ;Yourseif ahcl i\fr. Neafl raise three questions: 

i<' iri;;t-"\Vhether t he phrase ' ';.!ctual traveling exiJenses" includes 
iiutei accoiniuotiations of t l1 e iriember~ of the Boai'cl whiie upon offi· 
cial business, 

Se<:tmd-Whether the ptovisioni':l of tile Act of 1911'i, limiting the 
exptmditures of the Board tt> $300 per ;tnnuut, reiates to the actual 
havcJing exijeiuies o:i' the nlember8 of ti1e Bour11, or• \\'hethei' it ia coi1 -
tin ed to "expenses incident to such exai11inatioi1, to1· office rent, sta
tiirner·y, pt'in ti ng and clerk hire.'; 

'l'hitu- "\Vltt'Hier an awo1rnt t 11 rnc11 11ver 111 your Hou1·d by tlie 
IJoa nl appoi11tecl umlet t he A<.:t of l!>O!l, iH a ,·;1 ihtl>Jc fo r you r m;e. 
'l'hese q11 est ious will be co 11 sidere1J seriaiim. 

As to tlie meauing of the plmrne "adual tt·avcli11g expcHses," as 
w-1ed in t he i,;a id Ad of 191 ii, yon a re a1hi8ed t ha t it is not limited to 
transportation expenses, but in d 11des money actually spent for hotel 
u1.:<.:01u111odations allll incidental expenses while the members of t he 
Buai·cl are absent from home 011 official business. I am not uumind
l'nl of an opinion rernlered by A.ttomey General Kirkpatrick and re· 
p11rted in Attorney Oeneml's Reports 1887-1888, page 12, in which it 
\\·as held t hat t he phn1se "actual tFaveling expenses" !lid not include 
hotel expen ses. In that ease, liowever, an act of a8sembly allowed a 
111ine inspector, an officei· whose duties continually necessitate his 
ti-ure ling about, a 1lefinite sa la ty , while in the <.:mie 11nder cons idera
tion, t he members of you1· Bonnl who do not so continually traveL 
111nst sl•ne without compern;utio11. lt is 110t tu be vresumed that the 
Legislature i11 ternle1l that its officers an<l agents should serve the 
( ~urn111011weal1h at a financial 1088 to t lt1:·111selres, a nd in the absence of 
1"11 e tl em·est langnage no iu tent is to be inferred that they a i·e to pay 
nny expenses connected wi th t he i1· utlk ial dutil's ont of their private 
fu 111 ls

9 

I ;1111 of t li e uvi11iun, .thet efure, t ha t the Act of Juue J , l!UG, (P. L. 
i-:: '.!l 1, author izes t he payment out of a \·ailal>le fumls of the actual 
tl' :~ n:'li11g e:qw11 sps, i11clmling•hotel accommodations and incidental 
(•:qienses, whicl1 ~·our Boat1l find it necessary, while absent from home 
in t ile performance of theit official duties, to incur. 
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The legisiative intent ill the Act of .J u.ne 4, 1915, ( P. L. S!J!J), as to 
the ai_}plicatiob of the phrase "a suri1 not exceeding $300 per annum," 
i:-1 Ktml(:l\vha't vague. A mature deliberation, howeyer, has led to the 
~Ohclusion that it is confined to the "expenses incident to such ex
amination, for office rent, stationery, printing and clerk hire" alHl 
does not relate to the "actual traveling expenses of the members of 
the Board." It is never to be presumed that the Legislature intende'l 
to enact an absurdity-(Encllich on Jnterpretation of Statutes, 
Paragraph 264). To hoid that all the expenses of the members of tlte 
Board, their traveling expenses, as well as the cost of conducting ex
aminations, shoui<l not excee(l $BOO,· would, in the opinion of this ne
partment, be such an absurtlity. Um1er the Act the Board i1iust lioH.1 
an examination Ohct:! il ye1:i.r l.n the dities of Philad.eiphia and Pitts
burgh Untl to ekj:Jed that thiS could. be accompiishecl and that ail the 
expetise~ ihdde:i;it to i:"lucli eN:ai11liui.tions, as weil as the regular con
tluct of the buf:!inesK of the Board, shotJhi not exceed in emit tHe 
nmonut of $300, would ue expecting an impossibiiit;Y. -

Yon are advised, therefore, that your Boan1 i11ay l.nem tl1e :idmd 
tl'aVlllii1g expenses to sueli an <lrnount as rnay be 11e1·es~mi-y a111l is not 
liwitetl to $BOO, Lut that the exi>e11:4e:-i l.nci<1eut H1 1·mch examination , 
t:!xdmli\re of Frnd1 traveiiug expeiises and indnsiYe of o:tfiee rent, 8ta
t!onery, printing and clerk hire, lUUSt in llO event excee(] $:100 per 
ahnt1i11. 

Ai; to your third inqu ii·y, .)'OU are advised that the lllOlll\Y tume!l 
over to the Board by their pretleeessors in office, appointe<l nuder tlie 
Act of l!)O!J, is available for the purp?se autlwri·~~d by Taw. 'l'he 
money was available to the former members of the Board ancl as 
there is nothing in "the Act to the contrai·y, there appears 110 goo<l . ' 
reason why it should uot be at the disposal of the present Boarcl to 
meet its legal expenses. It is pertinent to note, however, that the 
1micl Act of 1915 provides that-

"if any surplus above said expenses shall 1·ernai11 at the 
end of the year, it shall be paid into the Treasury of 
the Commonwealth." 

This means that the amount which your l1oaul has received from 
their predecessors is available only until the end of the year and if 
there is any remainder, it must be paid into the 'l'reasury of the Com
monwealth. 

Specifically answering your questions, you are advised as follows: 
~irst-The term "actual tra Yeling expe11ses" as used in the Act of' 

,June 4, 1915, (P. L. 839), includes amounts actually expended by the 
members of the Board for hotel accommodations and incidental ex
penses. while q.bsent fro~11 !.iom~ on official busine§s. 
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8eeund-'l'he provision of the said Act of 1915, limiting the expend;i· 
1.ures of your Board to $300 pei· annum, mea1is the expenses of the 
Board · "incident to sueh examinations, for office rent, stationery, 
pl'inting and clerk hire" and does not operate to limit the amount of 
"actual traveling expenses." · 

'rttird-That the moneys which your Board has received from their 
prwlecessors in office appointed under the amendment of April 27, 
1!:109, (P. L. 256), is available for any expenses incurred by your 
Board which is authorized by law, but that any ]-)alance of said sum 
over and above such expenses, must be paid into the State Treasury 
at the end of the year. 

Very truly yours, 

FRANCIS SHUNK BROWN. 
Attorney General. 

I N RE CONDEMNED BUILDINGS. 

Whe11 a 8tatc li'irc Marshal coudem ns a buildiu~ a nd orders it vacated, remoVPd 
or dest royed, the occupant or t~nant, the terms of whose lease requires him to make 
repai rs, should have notice as well as the owner in order to ·permit the tenant to 
appeal so ns to show thnt the dangerous features as to the building could not be 
r emoved by tlte proper rq1airs. The extraordinary [lowers conferred upou a fire 
marshal must not be permitted to improperly interfere with contractual relations. 

Office of the Attorney General, 
Harrisburg, Pa., October 19, 1916. 

Hon. G. Chal. Port, State Fire Marshal, Harrisburg, Pa. 
... 

Sir: This Department is in receipt of your inquiry of the 17th inst. 
in which you ask to be advised as to the " liability of the owner or 
lessee in a case where a building under lease is condemned and orde1· 
issued for altering the hazardous condition." The circmmstances, as 
we understand them, which make this question material are princi
pally where an order has been served on the landlord and the tenant 
prevents or attempts to prevent him from entering upon the premises 
for t he purpose of complying with such order. 

Section 5 of the Act of June 9, 1911, (P. L. 658), provides that 
where a bunuing is determined to be in such condition as makes it 
subject to an order by the State Fire Marshal for its removal or re
pair "such order shall fo1·thwith be complied with by the owner or 
oecupant of such premises or building." 'l'hroughout this section the 
terms "owner" or "occupant" are treated in the alternatiYe and 
under this Act it is optional with your~elt to treat either one us re· 
sponsible for tli~ concl.itiop , 
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Your practice has been to serve such notice on the owner and, with 
but few exceptions, the occupant has assist~d in permitting the owner 
to forthwith comply with such order. This practice has developed 
from the fact that the objectionable conditions usualiy existed prior 
to the beginning of the term of the lease. W_bether that fact exists in 
each case or not is immaterial in so far as the duty is on one or the 
other of them to comply with a proper order made by you; In case 
you should make this order upon the owner and the occupant would 
resist the owner's entering upon the premises for the purpose of com
plying with it, the occupant by such action not only states that 'the 
owner does not have the right to make the repairs, but is not under 
obligation to do so, and thereby fixes upon himself the responsibility 
and expense of compliance with any order which you may subse-

·. quently. make upon him. · · 
· We would advise you when making an order upon the owner of a 
building or premises, to serve a copy of such order upon the occupant 
with directions that he permit the (>,\,ner to imrneuiately enter said 
premises for the purpose of complying with the order, and that he 
notify you of his consent thereto. When the order· is for the removal 
.or destruction of the buildhig the occupant shoulu particularly be 
made a party, so that he may be given tlie 'Hght of appeal for the pur
pose of showing that the dangerous condition may be remedi.ed by re
pairing, for the reason tll,at the extraordiiiar:y powers given to you 
must be guarded so that they may not be made a vehicle whereby the 
owner may dispossess a tenant prior to the terminatio·n of his lease, 
or otherwise improperly inte1:fere with their contractual relations. 

Very truly· yours, 

HORACE W. DA VIS, 
J)eputy Attorney General. 
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IN RE HOSPI'l;AL SERVICES RENDERED '.rO EMPLOYES OF HOSPI'.rALS 
INSURED IN THE STATE FDND. 

l. Under section 20 of .Act No. 340 (June 2, 1915), creating the State Work
men's Insurance Fund, an employer insured therein who files proper notic·e of. an 
accident to his employc is discharged from liability for the payment of compens.ation, 
but is not discharged from the duty of providing· re'asonable medical and hospital 
s"rvic~s. This liability remains primarily upon the employer and he is entitled to be 
reimbursed only for his achrnl expenses for such ~ervices and supplies. 

2. A hospital which is insured in the State Fund and which provides medical !lhri 
surgical services and supplies for its own injured employes is entitled to reimburse
ment only for such monC'ys as have been expended on account of the particuiar 
accident over and above the regular cost of maintenance of the institution. 

Office of the . Attorney General, 
Harrisburg, Pa., December O, 1.916, 

Dr. H. W. Mitchell, Superintendent State E:ospital, Warren, Pa. 

Sir: This Department is in receipt of your several favors of the 
Gth and 23rd ult. relative to reimbursement by the Workmen's Com
pensation Fund to hospitals for treatment given by them to their own 
injured employes. You inquire whether the hospitals have a right 
to expect reitnlJm·sernent upon a 1~10dest per diem 'basis for the care 
given such of their own injured employes as might be given I.Jed treat
ment and nursing following an injury. 

'l'L.e Workmen's Compensation Act of June 2, 1915, (P. L. 73C), ill 
Section 30G ( e) provides: 

"During the first fourteen days after disability begins 
the employer shall furnish reasonable surgical, medical, 
and hospital services, medicines and supplies, as and 
when needed, unless the employe refuses to allow them 
to be furnished by the employer. The cost of such ser
vices, medicines, and supplies shall not exceed twenty
five dollars, unless a major surgical operation shall be 
necessary; in which case the cost shall not exceed sev
enty-five dollars. If the employer shall, upon applica
tion made to him, refuse to furnish such services, medi
cines, and supplies, the employe may procure the same, 
and shall receive from the employer the reasonable cost 
thereof within the above limitations." 

'l'his is a primary duty imposed upon the employer, which rests 
upon him continuously and of which he has not been relieved by any 
subsequent legislation. 

In the Act of June 2, 1915, (P. L. 762), creating the Stat~ Work· 
men's Insurance Fund, it is provided by Section 20 that a subscriber 
to t he Fund who, 'vithin seven days after knowledge or notice of an 
accident to an employe in the course of his employment, shall have 
filed with the Workmen's Insurance Board a true statement of such 
know ledge Or a true COJ>1 Of Sl)Cp llOtjce1 shall be discharged from all 
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liability for the payment of .compe'rr,sation for the personal injury or 
death of such employe by such accident, and such c~mpensation shall 
be paid out of the Fund. 

This Act, therefore, relieves the employer, who is a subscriber to 
the State Fund, of all liability for the payment of compensation for 
personal injury or death, provided the requirements of the Act are 
complied with. It is provided in this section however-

"That nothing in this section shall discharge any em
ployer f:uom the _duty of supplying the medical and 
surgical services, medicine, and supplies required by sec
tion three hundred and Rix of The Workmen's Compensa
tion Act of 1915; And provhled further, That any sub
scriber who has supplied such services, medicines, and 
supplies shall be reimbursed therefor from the Fund." 

thus holding the employer primarily responsible for supplying medi
cal and surg~cal services, medicine and supplies required by Section 
306 of the Workmen'~ Compensation Act and imposing upon the 
Workmen's Comp~nsation Fund only the duty of reimbursing the em
ployer. 

Tl1e policy of insurance issued by the State Workmen's Insurance 
Fund .reads as follows: 

"THE STATE WORKMEN'S INSURANCE FUND 
HEREBY INSURES, subject to the conditions herein
after specified (Name of Employer), * % ~- ~- against 
liability under Article III of Act 338 of the Laws of 
1915, known as 'The Workmen's Compensation Act of 
1915,' and under any amendments thereof, heretofore 
or hereafter adopted." 

INCLUDING liability to furnish medical and other 
treatment and care of injured employes as required by 
Section 306-E of the Act. 

AND ASSURES to all employes of the insured em
ployer whose. remuneration is included in the payroll 
upon which the premium cof this policy is computed, the 
payment to the persons entitled thereto of compensa
tion for accidental injuries or accidental death, sus
tained in the course of employment, at the rates and for 
the amounts provided in Article III of the Workmen's 
Compensation Aet of 1915.. · 

**i<• * *~· 

This policy i_s to be constru.ed · by reference to the 
Workmen's Compensation Act df 1915, and as hereto
fore or hereafter amended, which shall in all cases 
govern as to its construction and meaning." 

There is, therefore, nothing in the policy which attempts to change 
the provisions of the laws above quoted, or to ~mpose upon the In
surance Fund any higher duty than that required by the Acts of As· 
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sembly above referred to. 'l'he duJ;y of the Insurance Fund, under 
these Acts with reference to subscribers who have eomplied with the· ' . . 
law, is-

l. 'l.'o pay the compensation for personal injmy or death to the 
iujured employe or his dependents in accordauce with the Wor-kmen's 
Compensation Act of 1915. 

2. 'l.'o reimburse the employer for moneys expended by him in 
:rnpplying reasonable surgical, medical and hospital services, medi
cines and supplies. 

The word " reimburse" is generally defined to mean "to pay back." 

Philadelphia Trust Company vs. Audenreid, 83 Pa. 257. 

It does not mean the same as "to pay." It contemplates a return 
of money which has been previously expended. It does not contem
plate the payment of the monetary value of services for which no 
payment has been or is to be made. 1'.,or example-the duty is im
posed on the employer to furnish reasonal>le surgical, medical and 
hospital services, rnediciner-i and supplies during the fir·st fourteen 
'lays after disability. If an employer takes an injnred ernploye to 
his own home and cares for him there, furnishing him nursing and 
0thcr attention from his own household, although the value of such 
services rendered by members of his 'family might reasonably be 
worth t\venty-five dollars, the Insurance Fund would not be required 
in such case to do anything except to pay back to the employer the 
moneys actually expended by him in such care and nursing, and he 
could not charge the Fund the value of the nursing rendered by llis 
honsehold or by persons not especially employed:- fo·r that service. 

'L'he situation is not altered by reason of the fact that a hospital 
may be the employer. In such case .the State Insurance Fund is only 
required to reimburse the hospital for the moneys actually paid by it 
in the care and nursing, medical and hospital snpplies furnished its 
employe considered separate and apart from what it would have had 
to pay had no such accident occurred. For example--if an injured 
employe is accustomed to board and lodge in the hospital, it is put 
to no additional expense by reasop of his iujnry unless it is required 
to furnish him special food which it would not have furnished to him 
otherwise, or extra laundry 01· bedding which it would not have other
wise furnished, and such medicines, dressings and hospital supplies 
as were used in his case. If tM injured employe is treated and cared 
for by physicians and nurses who are regnlarly employed and receive 
no additional compensation for such treatment, the Hospital is put 
to no additional expense. On the other hand, if an extra nurse bas 
to be called in for his particular case and money paid to that nurse, 
tlrn Jfospital woulQ J:le eµtitle4 to reimbursement for fil1lch paymen~~ 
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The .whole matter comes down to the question-what has the hos 
pital, under such circumstances, paid with regard to the surgical, 
medical and hospital treatment of the injured employe which it would 
not have expended in the ordinary maintenance of the hospital, .ir
respective of his particular injury. For whatever it . has thus ex
pended, due to his injury alone and outside of its regular staff of em
ployes and its regular cost of maintenance, it is entitled to be reim
bmsed. Jf it has made no such expenditures it is entitled to receive 
nothing by way of reimbursement from the State Insurance l!'uiifl. 

'l'he compensation due such employe is on a different- footing'. At 
the end of two weeks such compensation begins and is payable by the 
l<'nnd directly to the injured employe, if the Hospital has complied 
with the _provisions of the law with respect to notice, and the hospital 
iH relieved from any liability for the payment of such compensation 
to the injured employe. 

I trust that this reply is sufficiently explicit to cover your inquiry. 
As before stilted, the liability of the Fund to reimburse the hospital 
depends on whethe~· the Hospital has been called upon to pay or ex
pend, with special reference to the Bospital treatment of its injured 
employe, any moneys which it would not have expended had he not 
been so treated and as to s'uch moneys, and such alone, it is entitled 
to be reimbursed. 

Very truly yours, 

WILLIAM H. KELLER, 
First Deputy Attorney General. 
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1N RE TRAVELING EXPENSES OF STATE OFFICIALS ANb EMPLOYES. 

i. The State should in ho event pay more for the traveling expensse of its 
hfficials than those which are incurred between Harrisburg and the place to which 
such official may be called on official business. 

2. In no event can an official be reimbursed for · expenses iucurre.d iµ traveling 
till the State;s business in a greater sum than the actual amount paid out by 
him on account of such travel which amount ' is to be measured by the extra expendi
ture . to which he has actually and in fact been put by reason of the travel on the 
State's account. 

The following opinion discusses a number of particular cases illustrating the 
npplication of the above principles. 

1n re TRAVELlNG KXPENSES OF STATE OFFICIALS AND EM
I'LOYES: 

Commonwealth of Pennsylvania, 
Department of the Attorney General, 

Harrisburg, Pa., December 15, 1916. 

Inq niries from several Depar·tments have been l'eceived as follows: 
For what part of the expenses il:icurred in traveling on the busi

ness of the State may an ofticial claim reimbursment in cases where 
such official resides at some place other than Harrisburg? 

It would be difficult to formulate any single rule or set of . rules 
which would be readily and definitely applicable to every possible-case 
of that kind. Unless otherwise specifically provided, the heads of the 
various departments and bureaus of the State government and all 
subordinates therein, are presumed to reside at Harrisburg. Con
sequently, whenever such official or employe is called elsewhere in the 
performance of an o~cial duty, he is presumed to he entitled to his 
traveling expenses from Harrisburg to the point of du~ and return. 
lt is a matter of common knowledge, however, that many State of
ficials retain their homes away from Harrisburg. The expenses of 
the travel between their homes and Harrisburg is one admittedly 
to be paid by themselves. It is a personal burden to be borne for eoc
ercising the privilege of residing at the place of their own choice, 
instead of at the seat of the government whose servants they are. If, 
however, the official place of duty is designated or fixed by law at 
some place other than Harrisburg, the location so fixed or designated 
would be the point from which to compute the traveling expenses in 
Huch case. 

As above stated, the traveling expenses of a State official called 
by official business to some place away from the Capitol, are presumed 
to be those between Harrisburg and such place. That presumption, 
however, cannot prevail if, in fact, such official on such trip actually 
pays a less sum. Then the fact governs and he is entitled to reim
bursement by the State only to the extenl of the actual outlay for 
expenses occasioned by such trip. 
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Expenses can be lawfully paid only if necessarily incurred in the 
perfi:>r1llance of the work of the State and actually paid. It is not suf
ficient to entitle o,ne to reitnhur~ement therefor if they be sitnply pre: 
~umptively payabie: · . · 

v lilJ.'ious phases of the queshon hnd.er <'.bn~ideratioii. dn pertlgp~ 
• ' ' • • • ~ ' > :-.., ' ' ' ' < l ' I • • ' • :-..: ' ' • . . ' 

be made more c1ear by stating cases #"ith. tlie conclusion§ severtilly 
teached therein, as follow~: 

i. Would. an official who resides away iroin :Harrisbhrg and. cdr: 
des .to anci performs at his hoine certain State work; be entitied to 
any more liberal rule than the- ordinary one in coinputin~ to what 
travelii1g expenses he would be entitled, where he goes from his home 
directly to some place other th~n Harrisburg in the performance of 
an official duty? 

The answer must be a negative one. It is probably true, as urged, 
that in the performance of certain kinds of work, such, for example, 
as the preparation of opinions, better .service can sometimes be ren
del'eq at home than in the oftice in the Capitol. That is all, however, 
purely a personal matter. The advantage of work in the privacy of 
the home or the private office over the public oue provided by the 
State, would be equally secured if the offl,ciai in question maintained 
his actual home at Harrisburg. That he .does maintain it elsewher1~ 
is no concern of the State, and imposes on it no obligation to bear 
any expense by reason thereof. To hold otherwise would be an in
vitation to sca'tter the government to as many places as .the personal 
desires .or. convenienc:e of its corps of officials might lead . 
. 2. Would an official who resides at Johnstown for e4ample and 

is. called to ;I?ittsburgh on official business, and goes thereto directly 
trom lI~r.risbmg and returns therefrom directly to Harrisburg by 
the way of his home, be entitled to all the traveling expenses incident 
to the trip from Harrisburg to Pittsburgh and return? 

The answer in such a case is in the aflh·mative. , The fact that his 
actual home to which .he was accustomed to ' return lay on the line 
of his travel on his aforesaid official trip, would be immaterial. He 
actually paid in the performance of the State's business traveling ex
penses from Harrisburg to Pittsburgh and return. 'l'he fact and the 
presumption would here accord. 

3. Would an official residing at Johnstown ai~d calleu to York 
by official duty who starts for York from his home at Johnstown be 
entitled to compute his traveling expenses from Johnstown to York, 
o~ only from Harrisbmg to York, and York back to Harrisburg? 

The latter would be. the rule in such case. In no case is ihe State 
liable for more traveling expenses than those by the shortest route 
from Harrisburg to the point of official duty, and where an official 
goes continu9usly from J?Oint to point on official business without 
returning to Harrisburg, it is his · duty to go by the shortest feasi-

1 t ~ • f . • 

ble i'oute consistent with the due and proper dispatch of his work. 
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4. Would an official residing at Johnstown and called to Pitts
burgh by official duty who starts for Pittsburgh from his home at 
Johnstown and · returns from Pittsburgh to Johnstown, and later 
returns from Johnstown to Harrisburg, be entltied to traveling ex
penses from Harrisburg to Pittsburgh and Pittsburgh back to Har
risburg, or only from Johnstown to Pittsburgh and Pittsburgh to . 
Johnstown? 

The latter would be the rule. He would in such cas~ be entitled 
to his. traveling expenses only from Johnstown to Pittsburgh and 
Pittsburgh back to Johnstown. Tliat wonlrl cover all he actually paid 
in traveling expenses on account of. ltis official call to Pittsburgh. He 
went to Johnsto~rn for personal reasons and at his own personal ex
pense, and must so retun1 to Harrisburg therefrom, ·and his said 
official trip, together with the expenses incident thereto, began at 
Johnstown a-nd ended there. He would have gone to Johnstown had 
no official duJ-y summoned him to go farther. 

5. In such a case as the one last mentioned, if the official in ques
tion, residing at Johnstown and called while in .Johnstown to Pitts: 
burgh on official business, starts for Pittsburgh from Johnstown and 
on his return tr~p goes directly to Harrisburg without stop-off at 
Johnstown, for what part of his traveling expenses would he be en
titled to reimbursement by the State? 

Plainly, ,he would be entitled only to his expenses between Johns
·town and Pittsburgh and rei,urn between those points. All that he 
actually paid out in traveling expenses over and above what he would 
have paid if not thus called to Pitsburgh, is the portion of his ex
penses from Johnstown to Pittsburgh and return. Here the fact 
governs and not the presumption. In both this case and the one 
immediately preceding, one true test in determining the answer of 
the question under consideration is: What has an official actually 
vaid on account of traveling on the Sta-te's business over and above 
what he would have paid in traveling expenses if he had not been 
called upon to take the official trip in question? 

That precisely measures all that he actually paid in the State's 
service in excess of what he would have paid out as a purely per
sonal expense. As a matter of good faith with the State more than 
that should not J,e clnimerl allfl more than tlrnt should not be al
lowed. 

6. Would an official residing at Philadelphia and called to Lan
caster by official business who goes from Harrisburg to Lancaster and 
thence on to Philadelphia, 01' likewise goes from Philadelphia to 
Lancaster and thence on to Harrisbmg, be entitled to receive from 
the State any part of his traveling expenses on such trip? 

In snch a case there would cleaT'ly be no valid claim for any rnU
road 1·x:pcnses. 8uch party would in such instan,ce actually pay ont 
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nothiug for the item of railroad fare over and above what he would 
have paid if not called to Lancaster on official business. If, how
ever, he went from Harrisburg to Lancaster and returned directly to 
Harrisburg, or went from Philadelphia ' to Lancaster and returned 
therefrom to Phillulelphia, he :would be · entitled to reimbursement 
for all his exp.enses to the extent of the expenses .between Harrisburg 
and .Lancaster and return. Jn a case similar to this, however, if 
La,rn~aster were nearer to the home of said party than Harrisburg and 
he .went to Lancaster from his home and returned thereto therefrom, 
he would be entitle(l only to the amount of the expenses between his 
home and Lancaster. There the actual expense would be less _than 
the presumptive expense f Pom Harrisburg to Lancaster, and the 
actual always g~verns where it is less than the presumptive. 

7. If an official l'esiding at Scranton and called from Harrisburg 
to Sunbury on official business at a time· when he would ilot have 

I 
goue to his home in Scranton, proceeds on to his home at Scranton 
from Sunbury, he would be entitle<] to his tfaveiing expenses from 
Harrisb1ug to Sunbury and return. 'l'he trip home in such case would 
he merely incidental to his official trip. The public business and not 
the private purpose was the occasion of such trip to Sunbury and 
return, and for that part thereof he would be entitled to rerirnnera
tion by the State. 

The guiding and controJling pril1cipies in all the foregoing ca.ses 
are: 

1. That the State in JJO eveJJt pays more for the traveliug ex
penses of its officials than those between Harl'isburg and the place 
to which such official may be called Pn official bmiiness, arnl, 

2. That in no event can such official be rei1,nbursed fur expenses 
incurred in traveling on the State's business in a greater sum than 
the actual amount paid out by him on account of such travel, and 
which· is to be rneasured by the extra expendit1tre to which he has 
actually and in fact been put by reason of the tmvel on the State's 
account. 

Whatever loss such rule may entail upon ·an official is an incident 
to his residing elsewhere than at the seat of government, a matter· en
tirely of his own election and one evidently carrying with it some 
countervailing advantage, as it is always within his own control to 
make his presumptive residence at Harrisburg also ·-his actual• ene. 
His failure to do so imposes uo obligation upon ·the State to ·pay 
anything addi~ional on account .of his, traveling expenses on official 
business and no obligation when he in ,fact pays less ·than he would 
have paid if residing at Harrisburg to pay anything · beyond his 
actual outlay. 
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Another phase of this question of traveling expenses is raised as 
to what may be la'\vfully claimed or paid where an official goes to 
some place on offiCial business in his own motor car. It is conceiv
able that in some instances by so doing he would expedite the pub
lic business. The rational rule in such a case would be to allow such 
party for the use of his own conveyance an amount equal to the mini
mum railroad fare between Harrisburg and the point to whfch he 
went on such official duty. He would not lawfully be entitled to 
more, though the expenses of the operation of his vehicle might be 
more and the State could not equitably pay less _ than what it would . 
have been called npon to pay if he had traveled by rail. The use of 
automobiles should be permitted in cases where teams are required 
to reach some point of official duty, __ wherever pract~cable, as tend
ing to promote rapid service. vVhere autoni_obiles are so used, the 
official would be entitled to be reimbursed for the actual cost of 
their hire. An official using his own motor car to reach points not 
accessible by raihoad, and where the hiring of a motor _car or other 
vehicle would be necessitated would be entitled to charge for hi8 
own car on the basis of the cost of hiring such conveyance. Between 
points, however, which can readily be reached by railroad it would 
be unwise to permit or encourage officials owning cars to collect more 
for their use between such points than the railroad fare. This would 
all, of course, be subject to the foregoing stated rules in cases where 
an official resides away from Harrisburg. 

As a general proposition, State officials should in traveling upon 
the business of the Commonwealth exercise the same prudence that 
a sensible man exercises in traveling on his . own private business. 
Wherever practicable the departments should provide mileage books 
for use of its heads or subordinates when engaged in traveling for 
the State. In respect to all the foregoing it may be noted that where 
the shortest route between Harrisburg and the point of duty would 
require a materially longer time to travel than some longer route 
between_ these points, it would be proper in such instance for an uf. 
ficial to go by the longer route in distance and the shorter in time. 

The officials and employes of Pennsylvania, when going about the 
State on its business, are entitled to travel in a manner consistent 
with their reasonable comfort and its due dignity, and so as to best 
advance and expedite the Commonwealth's work. · 

All expense accounts should be· fully ite~nized and accompanied by 
proper receipts and vouchers. Everything should be explicitly · set 
forth and nothing left to inference. All doubt should' be resolved in 
favor of the Commonwealth. Expem;es can be allowed only in pur
suance of legislative authority. There can, therefore, be no item in 
an expense account of doubtful validity. If fairly doubtful it 8hould 
neither he claimed nor paid. ' 
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'l.'he foregoing opinion is not to Le construed as intended to reflect 
upon what has been done in any case, but simply as a guide for the 
future. 

It is quite probable that in the performance of the State's business 
by its officials certain exigencies . or contingencies may arise from time 
to time wherein the proper traveling· expenses fawfully chargeable 
and allowable are not specifically covered in the foregoing opinion. 
In all such cases it may be confidently trusted that officials will con
tinue to exhibit that same good faith with the State in rendering 
their expense accounts as this Department is informed has hereto
fore characterized them. 

This opinion, is in general, in harmony with the rulings and de
cisions of the Auditor General. 

FRANCIS SHUNK BROWN, 
Attorney Ge11eral. 

IN RE ADMINISTERING OF ANESTHETICS BY A TRAINED NURSE. 

It is not illegal for a nurse who has been trained in the administration of 
anesthetics to administer such as may be prescribed by a physician, under and in 
accordance with his orders and directions. The trained nurse may so act without 
assuming any of the functions of the physician. 

Offiee of the Attorney General, 
Harrisburg, Pa., December 27, 1916. 

Dr_ J_ M. Baldy, President of Bureau of Medical Education and 
Licensure, Philadelphia, Pa. 

Sir: I have your favor of the 14th instant in which you request 
the opinion of this Depar.tment on the following question: 

"A physician sees a patient, examines her and determines that it 
is necessary that an anesthetic be administered for the purpose of the 
performance of an operation or for other reasons. He instructs the 
nurse to administer the anesthetic. Is this action on the part of the 
nurse illegal in the State of Pennsylvania?" 

The question arises in connection with the practice of medicine 
and surgery. 

By the Act of June 3, 1911, P. L. 639, Section 1, it is provided :' 

"That on arnl after January first, nineteen hun<;lred 
and twelve, it shall not be lawful for any person in the 
State of Pennsylvania to engage in the practice of medi
cine and surgery, or to hold himself or herself forth as 
a :practitioner in medicine and surgery, or to assume the 
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title of doctor of medicine and surgery, or doctor of any 
specific disease, or to diagnose diseases, or to treat dis
eases by the use of medicines and surgery, or to sign 
any death certificate, or to hold himself or herself forth 
as able to do so, excepting thoi;;e hereinafter exempted, 
unless he or she has first fulfilled the requirements of 
this act and has received a certificate of licensure from 
the Bureau of Medical Education and Licensure created · 
by this act, which license shall be properly recorded in 
the office of the Superintendent of Public Instruction at 
Harrisburg." 

'l'his section of the law contains within it practically everything 
that is included in the practice of medicine and surgery-which has 
been defined to consist in three things: 

"First, in judging the nature, character and symptoms 
of the disease ; second, in determining the proper remedy 
for the disease; and third, in giving or prescribing the 
appljcation of the remedy to the disease." 

Underwood v. Scott, 23 Pac. 942 (J(ansas). 

'l'hese are not the functions of a nurse. 'l'he Act of May 1, 1909, 
P. L. 321, which provides for the examination and registration of 
nurses, with the purpose in view of safeguarding the public from in
sufficiently trained and incompetent nurses expressly provides (Sec
tion 9): 

"Nor shall anything herein contained be considered as 
conferring any authority to practice medicine, 01· to un
dertake the treatment ana cure of disease." 

'l'he question submitted to this Department, therefore, is in effect, 
whether the administration of an anesthetic by a nurse, acting under 
the orders and direction of a physician or surgeon, amounts to the 
practice of medicine by such nurse. 

There are many things that a nurse may lawfully do in the field 
of medicine and surgery, when acting under the direction and super
vision of a physician or surgeon, which she could not do of her own 
initiative or independent of a physician's orders or instruction. 

For example, she may auminister drugs of all types, ll arcotics 
and stimulants; give hypodermic injections of morphia, hypoder
rnoclysis and enemas; take the temperatures and pulse of the patient 
and give prescribed remedies in case of collapse or ulldne excitemcn't; 
give baths and mnssagc; place dressings and bandages, and apply 
salves, prepare Saline solutions to be injected into the blood vessels 
under certain conditions and many other duties peculiarly within the 
ministrations of the nurse in the sick room. 

The prescribing of these various things is the duty of the physician· 
but under l).is orders and dire<;tion1 the nm·s~ ma;y lawfully administe; 
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them-otherwise her usefulness would be very largely curtailed, if not 
wholly destroyed. The nurse may not assume the place of the physi
cian and practice medicine and surgery, but she assists him in his 
practice, aud in some respects serves as eyes, hands and feet for the 
physician-she is a human instrument used and employed by the 
p~y'sician in the treatment and cure of disease. 

An anesthetic is a substance capable of producing temporary loss 
or impairment of feeling or sensation. 

"Anesthetize" is defined in the Century Dictionary: "To bring un, 
der the influence of an anesthetic agent, as chloroform-render in, 
sensible,· especially to pain." 

Anesthetics are used in the practice of medicine and surgery largely 
in connection with surgical operations for the purpose of rendering 
the patient insensible to pain. 

·whether an anesthetic shall be used in a given case and what 
particular anesthetic shall be employed is a question for the phy
sician and. surgeon alone. To determine these questions comes within 
the practice of medicine. 

But there is nothing in the law which ,places the administration 
of anesthetics on a different or: higher plane than any other drug. 
The physician must prescribe itt; and directs its administration, but 
the trained nurse, acting under .his ·orders and directions may admin
ister it without assuming any of the functions of the physician. From 
the very nature of the case, the nurse generally acts more directly un
der the supervision of the physician in the administration of anes
thetics than she does with respect to most drugs which are frequently, 
if not usually, administered during the absence of the physician, but 
in accordance with his directions. 

I take it that your inquiry presupposes that the nurse has had 
training in administering anesthetics and is competent to do so. 

It must be remembered that all these Acts for the examination and 
licensing or registration of physici~ns, nurses, etc., are not intended 
to protect these several professions against competition, but are in 
exercise of the police power of the State to prote'ct the public against 
incompetent and unskilled practitioners, and should be construed 
solely with that end in view. 

You are accordingly advised that it is not illegal for a nurse who 
has been trained in the administration of anesthetics to administer 
such anesthetic as may be prescribed by a physician, under and in 
accordance with his orders and directions. 

. Very truly yours, 

WM. H. KELLER, 
. First Deputy Attorney General. 
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SCHEDULE A.-FORMAL HEARINGS BEFORE THE ATTORNEY GENERAL. 

Jenkins T ownship Electric Light, Heat & Power Company, . .. . 
In re E sta te of J ohn Milton Colton, deceased, .......... .. . . 

Quo warranto, . . .............. . ... R efused ;1 
Proceedings under Acts of 1855, P . L. Allowed'. 

Consumers' Electric Company of Pittston, ...... .. .... . .. . . . 
P erkiomen Valley Traction Company, .. . ..... . .... .. .. . . . .. . 
Clinton Cement Company, .... . . .. . .. . . . .. . . . .. . . . ....... . 

331, and 1895, P. L. 114. 
Quo warranto, ... .. .... . . . . .. .. . . . 
Quo warranto, .. . . .. . . . ..... .. . .. . 
Quo warranto, ............ .. . .. . . . 

Atlantic School of Osteopathy. . . .. . ....... . ~ ...... . .. . . . .. Mandamus, ....... . .. ...... . .. ... . 
Northern Institute Of Osteopathy, ..................... . .. . . Mandamus, ... . .. . ...... ...... ... . 
East B erlin Railway Company, .. .. . . ........ . ........... . Qrn;i_ wa~ranto, ... .. . ... . . .. . . .... . 

Aughwick 'Yater Company, . . . ... . .... . ...... . .. ... ....... Quo warrant.o, 

Deep W ell 'Vater Company, .... . ..... . ............. .. . .. . Quo warranto, 

Quo warranto, Lykens ·water Company, .. . .. . .... . ... ... ...... . ... . . .. . . 
Thompson Hudson, Justice of the Peace, Hopewell Borough, 

R efused. 
R efused. 
Allowed. Suggestion filed in Dau-

phin County. 
Application not pressed. 
Not pressed. 
Allowed. Suggestion filed in Adams 

County. 
Allowed. Suggestion filed in Dau-

phin County. · 
Allowed. Suggestion filed in Dau

vhin County. 
R efused. 

Chester County, .. . . ... .. .... ... . . ... . ........... . .. . . . 
Commonwealth of P ennsylvania vs. Bell Telephone Company 

Quo W\lrranto, . .. . ......... .. .. . .. Allowed. Suggestion filed in Chester 
County. 

of P ennsylvania, .. .. . . .. . . .. · ... . ... ... . . ............ . . . I n equity, . ..... . ..... . ..... . ..... Use of name of Commonwealtl1 al-
lowed. Bill filed in Montgomery 
County. I 

Rumsey Electric Company, Ltd., ... .. . .... . ... .. ...... . .. Quo warranto, . . .. ................ Allowed. Suggestion filed in Dau-
phin County. 

Pittsburgh Nail & Wire Company, ... .. ... . ... ... .... . . . . . Quo warranto, · · · · . · · · · · . .. .... .. . Allowed. Suggestion filed in Dau-
phin County. 

Lackawanna Iron & Coal Company, .. . . .. . .. .. . . .. ... ... .. . Quo warranto, . . .... · ...... ... .. .. Allowed. Suggestion filed in Dau-
phin County. 

United States Claims Association, ...... . . . ..... ... · ..... · . Quo \Yarranto, . ............... .. • . H eard. Proceedings continued in-
definitely. 

In re Estate of H enry A. Trexler, deceased, . .... .. ... . ..... Proceedings under Act of 1855, P. L. 
331. 

Industrial Electric Company of Bangor, .................... Quo warranto, ....... . .. .... ...• .. 

Delaware vVater Gap Electric Company, . .. . . .............. Quo warranto, 

polaburne Power Company, 

Tri-Borough Gas Company, 

Quo warranto, 

Quo warranto, 

Allowed. 

Allowed. Suggestion filed in Dau-
phin County. 

Allowed. Suggestion filed in Duu-
phin County. 

Allowed. Suggestion filed in Dnu-
phiu County. · 

Allowed. Suggestion filed in D au-
phin County. 

0 
flt 
ti 
c. ... 



in re Estate of Pauline E. He~~y, deceased, ................ 1 Proceedings under Act of 1895, P. L. Allowed. 
114. :.• { 

Sinki~g Spring El~ctric Light, He~t & Power Company, .... . . Quo .. :warranto, .... ......... ..... . . Heard. 
Cambria & Clearfield Railway Co., et a:l, and The Pennsyl-

Proceedings not pressed. 

vania Railroad Company, · ................. · .. .. . ..... .. . 

PaupaCk-Telephone Cohipany, ....... . .... . .. . ... .. ... ... . 
City of Beaver Falls, .................................... . 

Proceedings under Act of May 31, 
1907, P. L. 353. 

Quo warranto, .................. . 
Quo wan·anto, ... ... . .. .. .. ...... . 

Heard. Application withdrawn. 

Application withdrawn. 

Stauffer Electric ·Light and Power ·Company, .... · ............ Quo warranto, 

Use· of name of Attorney General as 
relator allowed. Suggestion filed 
in. Beaver County. 

. . . . . . . . . . . . . . . . . . . . .Allowed. Suggestion filed in Leb
anon County. 

North Londonderry T ownship Electric Light & Power Co., .. .. 'Quo warranto, 

Reimont. Electric Light . & Power Company, ...... .......... Quo warranto, 
Fra11k ~erger and Philip Schwartz, Justices of the Peace, Old 

. . . . . . . . . . . . . . . . . . . . Allowed. Suggestion filed· in Leb
anon County. 

. ........ . .. , .... ... Heard. Application withdrawn. 

· Forge Borqugh, Lackawanna County, ..... . .... ... ... .... . Quo warranto, ...... . .... .. ....... Allowed. · Suggestion filed in Lacka-
1wanna County. 

Citizens .Avoca Light, Heat & Power Company, ............. Quo wal'ranto, .... ... ...... ..... . . Allowed. Suggestion filed' in Dau-
. ;· u1 ohin Gounty. 

Woodiand . L~nd . Comp~'ny/<' ... · : ....... · ..... .. .. .. . .... . . . Quo warranto, .. . .. ... .... .. .. .. .. 

1

.Allowed. Suggestion filed in Dau-
''' phin County. 

Susquehanna Boom Com1mny, . . ... .... ... . ... . ...... . ...•. Quo warranto, .............. .... .. 
1 
Heard. Proceedings on motion of 

I 
Atorney General dis.continued in 
the Supreme Gourt. · 

Scranton 'Wbite Cross Milk Company, .................•.... Quo .warranto, .... .. ............. ·j Allowed. Suggestion filed' in Dau-
- 1 phin County. 

189a, P. L. 114. I Allowed. 

Asher Mutchler, · Ald~rman,- Twelfth · ·ward, City of Easton, Proceedings under Act of May 23, 

In re Estate of James F. Hope, deceased, ...... ._ ...... . . - · . . 

Northampton County, . . ..... ..... .... .. . . ....... . ..... . Quo warranto, .... . . .............. Allowed. Suggestion filed in North-
ampton County. 

Western Theological Seminary of the Presbyterian Church in 
United States of America, .... ...... ... . ... ... ... .. . ..... Proceedings under Act of 1915, P. L. Attorney General accepts service· of 

notice of decree. 702. 
Piedmont Electric Company, . . .... ... ... .... .. . .. . . ....... Quo warranto, . . ...... .... ....... . Allowed. Suggestion filed' in D au

phin County. · 
.................... Allowed. Suggestion filed' in Dau

phin County . 
Garden City Electric Co~pany, ......... ... .. .. . ..... ..... Quo warranto, 

Lackawannock Electric Company, .......................... Quo warranto, 

The Pittst0~ · lleat, Power & Light Company, Quo warranto, 

. . . . . . . . . . . . . . . . .. . . . Allowed. Suggestion filed' in Dau
phin County . . . . . . . . . . , ......... ·I Allowed. Suggestfon filed in Dau-
p'hin County. 
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Pittston Electric Company, Quo warranto, Allowed. Suggestion filed in Dau-

Electric Company of Exeter, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Quo warranto, 
phin County. 

Allowed. Suggestion filed in Dau-

Consumers• Electric Company of Hughestown, .............. Quo warranto, 
phin County. 

Allowed. Suggestion filed in Dau-

Consumers' Electric Company of the City of Pittston, . ...... Quo warranto, 
phin County. 

Allowed; · Suggestion filed in Dau-

Lancaster & Berks Railway Company, ................. . .... Quo warranto, 
phin County. 

Heard. Application withdrawn. 

Bruno Terkoski, Township Treasurer, Newport Township, 
Luzerne County, ..................................... . 

In re Carey Piper, ............. .... ........ · ........... . 

Commissioners of Allegheny County, 

Manor Turnpike Road Company, ......................... . 
Wyoming Valley Water Company, ........................ . 
John V. Kosek, Mayor of Wilkes-Barre, .................. . 
Jonas Fischer, Mayor of Williamsport, .................... . 

Johnstown, Indiana & Westmoreland Turnpike Company, ... . 

Louis Pfeil, William R. Conrad, William Wiegand and Fred-
erick Rupert, Members of the Town Council of the Borough 

of Tamaqua, ..... ............ ... ......... ......... · · · · · 

William Horne, Member of the Town Council, Middle Ward, 
Borough of Tamaqua, ................................. . 

John John, Member of the Town Council, South Ward, B~r-
ougb of Tamaqua, .................................... . 

Charles Bischoff, Member of tbe Town Council, North Ward, 
.Borough of Tamaqua, .. ... . ........ . ....... • .. .. ...... . 

Quo warranto, ..... .... .. ......... I .Refused. 
\ 

In equity, ................. .... ... Use of name of Commonwealth re-
fused. 

Mandamus, ........ ......... ...... Use of name of Commonwealth al-

Quo 
Quo 
Quo 
Quo 

warranto, 
warranto, 
warranto, 
warranto, 

lowed. Petition filed in Allegheny 
County. 

. ................... ·Refused. 

... . ................ Heard. Application withdrawn. 

. ................... Refused. 
- . ... ..... ... . .. .... Allowed, Suggestion filed in Lycom-

ing County. ' 
Quo warranto, .. ... ..... .. ....... . Allowed. Suggestion filed in Cam

, · bria County. 

Quo warranto, 

Quo warranto, 

Quo warranto, 

Qud warranto, 

Allowed. Suggestion filed in Schuyl
kill County. 

Allowed. Suggestion filed in Schuyl- \ 
kill County. 

Allowed. Suggestion filed in Schuyl
kill County. 

Schuyl-Allowed. Suggestion filed in 
kill County. 

Charles .P. Hewes, ...... . ... ...... , _. • · .. · · · · · · · · · · · · · · · · In equity, ... .. . .................. ;Application withdrawn. 
Roseto Electric Light, Heat & Power Company, .... · . . · · · · · · Quo warranto, ............... , .... Proceedings not pressed. 

~ 
Nl 
~ 
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SCHEDULE B. 

BANK CHARTERS APPROVED. 
- -===· =:t:==:::±=±================================ 

NAME AND LOCATION. 

Farmers D eposit Bank of Cresson, Cresson, •.......... 
Twenty-Second Street Bank, Philadelphia, •... . .. . ... 
!<'armers and Mechanics Bank, Northumberland, ..... . 
Bank of Pennsylvania, ' Philadelphia, ... .. ... .......• . 
Ruthenian Bank, Philadelphia, .. _; .... ·: ... .... ' ..... . 
Citizens' Bank of Wind Gap, Wind . Gap, •.... ... ..... 
Bosak State Bank, Scranton, . ..... : ..........•..... 

1 
Bank of East Falls, Philadelphia, ................... . 
Peoples Bank, Farrell, ............................ . 
Cameron County Bank, Emporium, .. . ·. · ............. . 
Citizens' State Bank, Salisbury, . .......... . ....... : . 
Peoples Bank (The), Carnegie, .... ... ....•..... . ...•. 
Path Valley Bank, Dry Run, ....................... . 
Bank of Curry ( 'l'he), Curry, ... . ....... ... ..... . .. · 1 

Keystone Bank, Harrisburg, .. .. .. ... . .. .. ... ~ ...... . 
South Philadelphia State Bank, Philadelphia, ......... . 
Mont Alto State Bank (The), Mont Alto, .... . .... ... . 
State Bank of Ronlette (The), Roulette, ............. . 
Lehighton Dime Bank of Lehighton, Pa. (The), Lehigh-

ton, ... .. .. ... . .. ..... . ........ .. ...... .. ...... . 
Drovers' and Merchants' Bank, Philadelphia, ...... ... . 
S:aint '£homas Bank (The), Saint Thomas, Pa., ..... . 
Hazleton Slavonic Bank (The), H azleton, .... ........ . 
Sheraden Bank, Pittsburgh, ...... . ........... . .. .. . . 
Sons of Italy State Bank of Philadelphia (The), Phil-

adelphia, ...... . , .... .. ..... . ............. . ..... . 

APPROVED. 

January 13, 1915. 
January 27, 1915. 
March 8, 1915. 

March 11, 1915. 
May 11, 1915. 
August 16, 1915. 
October 11, 1915. 
November 9, 1915. 
November 9, 1915. 
December 15, 1!)15. 
February 29, 1916. 
March 7, 1916. 
March 29, 1916. 
May 23, 1916. 
July 25, 1916. 
August 3, 1916. 
September 7, 1916. 
September 7, 1916. 

September 20, 1916. 
November 10, 1916. 
November 15, 1916. 
November 28, 1916. 
December 6, 1916. 

D ecember 14, 1916. 

INSURANCE COMPANY CHARTERS APPROVED. 

Allegheny County Indemnity Co.1 Pittsburgh; ........ . 
Eureka Casualty Company, Philaaelphia,· : ............ . 
Eureka Mutual Insurance Company, Philadelphia, ... . 
Laundry Owners Mutual Liability & Insurance Associa-

tion, Pittsburgh, .........•.................... .. . 
Miners Mutual I!'ire Insurance Co., Shamokin, .... . .. . 
Mutual Compensation Insurance Co. of Pe~msylvania, 

Philadelphia, ...... . ......... . .... . ...... ... .... . 
Manufacturers Casualty Insurance Co., Philadelphia, .. 
Power City Mutual Fire Insurance Co., Hazleton, 
Pennsylvania Manufacturers Association Casualty In-

surance Co., Philadelphia, . .. ...................... . 
Pennsylvania Mutual Liability Association, Hl!_ntingdon, 
Pennsylvania Bituminous Mutual Association, Hunting-

don, ........•............ · · · · · · · · · · · · · · · · · · · · · · · 
Republic Casualty Company, Pittsburgh, ..... · ....... . 

wf~~tili~n<:o~~.ty. ?.r~~g·e· .~~-t~~~. ~~~~ .~~~~~~~~e. -~~-.. . 

D ecember 16, 1915. 
December 3, 1915. 
December 2. 1915. 

December 16, 1915. 
April 6, 1915. 

December 13, 1915. 
December 20, 1915. 
February 2, 1915. 

October 29, 1915. 
December 16, 1915. 

November 1, 1916. 
July 27, 1916. 

June 1, 1916. 
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SCHEDULE C. 

LIST OF TAX APPEALS FILED IN THE COMMON PLEAS OF DAUPHIN 
COUNTY DURING THE YEARS 1915 .A.ND 1916. 

Name. 

Robesonia Iron Company, Ltd., ..... 
Dilworth, Porter & Company, Ltd., .. 
Dilworth, Porter & Company, Ltd. , . . 
Northern Coal & Iron Company, . . . . 
Rock Run Coal Company, ......... . 

Ellsworth Collieries Company, 
Metropolitan · Life Insurance Com

pany, 
Metropolitan Life ·Insurance Com-

pany, 
Hanover Opera House Company, . .•.. 
Harrisburg Light & Power Company, 

American Connellsville Coal & Coke 
Company. 

Na tu re of Claim. 

c. s. 1913, 
c. s. 1912, 
c. s. 1913, 
c. s. 1913, 
c. s. 1913, 

c. s. 1913, 
Gross premiums, 

1913. 
Gross premiums, 

1914. 
c. s. 1913, ...... . 
G. R. 1914 (ti mo. 

ended Dec. 31.) 
Bonus, ......... . 

Remarks. 

Paid. 
P ending·. 
Pending. 
Pending. 
Account resettled, ap

peal. discontinued. 
P ending. . . 
Verdict .for defendant. 

V crdict for defendant. 

Pcndh1g. 
Submitted to lhc Court. 

P ending. 
Pending. 

Keystone 'l'elephone . Company of G. R. 1914 (6 mo . . P ending. 
Philadelphia, . . . . . . . . . . . . . . . . . . . ended D ec. 31.) ... 

Susqueha nna Dye Works, .. .... . . .. C. S. 1913, ',1.'ax r esettlf4. ai1cr sfrick-

Schu ylkill Coal & Iron Company, ... 
1 

C. S. 1913, 
. en off. ' · 

Pending. 
Welsh !\fountain Mine & Kaolin C. 8 . 1913, Submitted to the Court. 

Manufacturing Company, 

American D eposit & Trust Company, 

Semet-Solvay~Company, ... ........ . 

Birdsboro Stone Company, ... . . ... . 
1.1 . B. & B. 'l'ruek Company, .. . .... . 
8henandoab Light, H eat & Power 

Com1mny, 
l3lair County Trust Co.mpany, Al

toon a, 

·-- ·: r ·: · 

Altnolla & Logan Valley Electric · 
Railway Company, 

David Berg Distilling Company, .... 
.] . . 1J'rn1~k Boyer Plumbing & Hcat-

111g- Company, 
Mutual Union Brewing Company, 
l'n t:tsvi lle .\Yater Company, . . ... . .. . 

'L'li1· J111 · 1' ~ t:mcnt Land Company, . , . . 

T ax ·on shares, 
1912, '13, '14, & 
1915. 

c. s. 1913, 

c. s. 1913, 
c. s. 1913, ...... . 
G. R. 1914 (6 mo. 

ended D ec. 31.) 

P ending. 

Submitted to 
Pending. 

Submitted to 
Pending. 
Pending. 
P ending-. 
Pending. 

Account for ex- P ending. 
penses of exami -
nation of State ' 
Hanking Dep.t. as 
provided by Sec. 
4, Act of 1895, P. 
L. 4, and su11plc- . 

1901, P. L . 345. 
ment thereto of 'I 

L oans, 1914, ..... 

1 

Pending. 

C. S. 1914, ...... . Pendin~ 
C. S. 1014, Pen<ling: 

c. s. 1914, 
Tax 011 excess net 

annu n.l 
1914. 

income, 

Loans, 1914, . ... . 

Pending. 
Paifl. 

the Court. 

the Court. 

]\forthcn1 J\11th1·ncite Coal Compa ny, . Anlhracite Co a 1 

Judgment entered for 
defendant by agr<'c
rucn t of con nsel. 

Ver<lict for c!P.fenflant. 
'.l'ax, 1913. 

Hannis Distilling Company, ... .... . C. S. 1914, .· ... . . . 

L ehigh & New England Railway 
Compan;y, 

Loans 1914, 

Sub111itted to the Court. 
Pending. 

Submitted to the Court. 
Pendinr, 

' ' 
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SCHEDULE C-Continued. 
LIS'l' OI!, 'l'AX APPEALS FILED. IN THE COMMON PLEAS OF DAUPHIN 

COUNTY DURING THE ·Y_:ilJARS 1915 AND 1916. 
-~====='=========::;====~==~==.=========== 

Name. Nature. of Claim. Remarks. 

------------ ----- --

The Lehigh & Hudson River Railway Loans 1914, Submitted to the Court. 
Company, : . ·, ...... .. ...... .. , .. Pending. 

Public Ledger, . . . . . . . . . . . . . . . . . . . . Loans 1914, Submitted to the Court. 

Luwc1· Merion Township, Montgom-
- cry County, ............. .. .... . 
Lower Merion Townshi1i, Montgom-
. cry County, .. . .. ...... ........ . 
Metropolitan Life Insurance Com-

pany, .. .. ........ · .. . . .... ....... . 
Andrews & Hitchcock Iron Company, 

Loans 1904, 

Loans 1914, 

Gross premiums, 
1915. 

Pending. 
Submitte<l to the Court. 

Pending. 
Submitted to the Court . 

Pending. 
Verdict for defendant. 

C. S. 1014, .... ... Submitted to the Court. 
Pending. 

'Yarrell & Chautauqua Gas Company, C. S. 1913, ...... . Paid. 

The Prutkntial Insurance Company 
of America, .......... .......... . 

The Mutual Life Insurance Company 
· of New York, .................. . 

'l'hc Equitable Life Assurance So-
ciety of the United States, .... .. . 

'l'he Colonial Life Insurance Com-
pany of America, . . ............ . 

John Hancock ~1fotual Life Insur-
ance Company, ... ....... . ..... . 

'l'he Northwestern Mutual Life In-
surance Company, .............. . 

The Pacific Mutual Life Insurance 
Company, ................. . ... . 

Manhattan Life Insurance Company, 

Phoenix Mutual Life Insurance Com-
pany, .. ......... .. .. . .... ..... . 

Aetna Life Insurance Company, ... . 

Union Central Life 'Insurance Com-
pany, . ......... ..... ..... .. ... . 

Continental Life Insurance Company, 

The Baltimore Life Insurance Com-
pany of Baltimore City, . ... . . .. . 

Connecticut General Life Insurance 
Company, . . ............ .. ..... . 

New York Life I,nsurance Company, 

New England Mutual Life Insurance 
Company, ..................... . 

'l'he Germania Life Insurance Com· 
. pany, ....................... · · · 
Pottsville 'Vat.er Company, .. . ... . . 

Wabash, Pittsburgh Terminal Rail-
w11y Company, . ..... . .... ... .. . . 

Wabash. Pittsburgh 'J'crminal Rail-
way Company, ..... .. ....... . .. . 

Wabash, Pittsburgh Terminal Rail-
way Company. . . . .............. . 

Pittsburgh Crucible Steel Company, . 

Gross premiums, V crdict for defendant. 
191G. 

Gross premiums, Verdict for defendant. 
1915. 

Gross premiums, Verdict for defendant. 
1915. 

Gross premiums, Verdict for defendant. 
1915. 

Gross premiums, Verdict for defendant. 
1915. 

G~-oss premiums, .Verdict for defendant. 
1915. 

Gross premiums, Verdict for defendant. 
1915. 

Gross premiums, V crdict for defendant. 
1915. 

Gross premiums, VerdiCt for defendant .. 
1915. 

Gross premiums, Verdict for defendant. 
1915. 

Gross premiums, Verdict for defendant. 
1915. 

Gross premiums, Verdict for defendant. 
1915. 

Gross premiums, Verdict for defendant. 
1915. 

Gross premiums, Verdict for defendant. 
1915. 

Gross prellliums, Verdict for defendant. 
1915. 

Gross Premiums, Verdict for defendant. 
1915. 

Gross premiums, Verdict for defendant. 
1915 . 

Tax on excess net Pending. 
annual income, 
1913. 

Loans 1014, Submitted to the Court. 

Loans 1915, 
Pending. 

Submitted to the Court. 

Loans 1016 (to 
P ending. 

Submitted to the Court. 
Sept. 1.) 

Lonns 1914, . .... . 
Pending. 

Submitted to the Court. 
Pending. 

William Swindell & Bros., Inc., . . . . C . S. 1914, 

The Shen11ngo E'llrn&ce Oornpany, . . . C. S. 1914, 

Submitted to the Court. 
- Pending. 
'Submitted to the C011rt. 

Pe11qing. 
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SCHEDULE C-Continued. 

LIST OF TAX APPEALS FILED. IN THE COMMON PLEAS OF DAUl'HIN . 
COUN'l'Y DURING THE YEARS 1915 AND 1916. 

Name. Nature of Claim. R emarks. 

Ellwood Sand Company, c. s. 1913, Submitted to the Court. 
P ending. -

Chapman D ecorative Company, . . . . . C. S. 1914, 
Acme Tea Company, . . . . . . . . . . . . . . C. S. 1914, 

Pending. 
Account resettled and 

paid. 
Pittsburgh Window Glass Company, 
Pittsburgh \Vindow Glass Company, 
H azlewood Savings & Trust Com· 

pany, .... .. ...... . . ........... . 

David B erg Distilling Company, .. . . 
American Gas Company of New J er-

sey, . . . ... . . .. .. . ..... ... ...... . 
American Gas Company of New J er-

sey, . ... . . . ............ . . .. . . . . . 
Chapman D ecorative Company, . ... . 
Hannis Distilling Company, .. ... .. . 
Columbus & Erie Railroad Compan y, 
B uffalo, Bradfo rd & Pittsbu rgh Rail-

road Company, ........... . . . .. . 
Erie & W yoming Valley Railroad 

Company, . . . .. ...... . . ........ . 
. Jefferson R ailroad Company, .... . . . 
William Swindell & Bros., Inc., .... . 

c. s. 1913, 
c. s. 1914, 

c. s. 1916, 

c. s. 1913, 

c. s. 1914, 

P ending. 
Pending. 

Submitted to the Court. 
P ending. 

Pending. 

P ending. 

Loans 1914, . . ..... P ending. 
C. S. 1915, . . . . . . . Pending. 
C. S. 1915 (14 mo.) P ending. 
C. S. 1913, . . . . . . . Paid. 

C. S. 1913, , . . . . . . Paid. 

C. S. 1913, . . . . . . . Pa id . 
C. S. 1913, . . . . . . . Paid. 
C. S. 1915 (14 mo.) Submitted to the Court. 

P ending. 
·----------·---~ 
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SCHEDULED. 

LlS'.r OF THE CASES ARGUED IN THE SUPREME COUR'.r OF PENNSYL
VANIA DURING THE YEARS 1915 AND 1916. 

Commonwealth of Pem:rsylvanfa . ex rel. John C. ]3ell, 
Attorney General, vs. A. W. 'Powell, Auditor General 
and Robert K. Young, · State Treasurer of the Common~ 
wealth of Pennsylvania, Appellants. Reported in 249 
Pa. 144, ....................................... .. Affirmed. 

Commonwealth of Pennsylvania ex rel. John C. Bell, 
Attorney General, Appellant, vs. Neva R. Deardorff, .. Discontinued. 

- Alexander Martin and Otto G. Haussmann vs. John M. 
Baldy, et al, members of the Bureau of Medical Educa
tion and Licensure of the Department of Public In
struction of the Co~monwealth of Pennsylvania, Ap-
pellants. Reported m 249 Pa. 253, ................. Affirmed. 

Commonwealth of · Pennsylvania, Appellant, vs. Westing-
house Air Brake Company. Reported in 251 Pa. 12, . . Affirmed. 

Commonwealth of Pennsylvania vs. Westinghouse Air 
Brake Company, Appellant. Reported in 251 Pa. 12, .. Affirmed. 

Commonwealth of Pennsylvania, Appellant, vs. Wilkes
Barre jk Hazleton Railroad Company. Reported in 
251 Pa. 6, ....... . ...... . .. . .............. . ..... Reversed. 

Commonwealth of Pennsylvania, Appellant, vs. The Penn 
Mutual Life Insurance Company. Reported in 252 
Pa. 512, .......... . ............ . ......• . ...... . . Affirmed. 

Commonwealth of Pennsylvania, Appellant, vs. The Penn 
Mutual Life Insurance Company. Reported in 252 
Pa. 512, ................ . ........................ Affirmccl. 

Commonwealth of Pennsylvania, Appellant, vs. The Penn 
Mutual Life Insurance Company. Reported in 252 
Pa. 512, ......................... . .............. Affirmed. 

Commonwealth of Pennsylvania vs. John T . D:ver Quarry 
Company, Appellant. Reported in 250 Pa. 589, ...... Affirmed. 

Commonwealth of Penn~vlvania vs. Williamsport Rail 
Company, Appellant. Reported in 250 Pa. 596, ...... Affirmed. 

Commonwealth of Pennsyl~ania vs. Alden Coal Company, 
Appellant. Reported in 251 Pa. 134, .. .. .......... Reversed . 

. JamPs Matthews, P~esident of District No. 9, United 
Mine Workers of America, Appellant, vs. James E. 
Roderick, Chief of Department of Mines in Pennsyl-
vania, ........................................... Non Prosd. 

Commonwealth of Pennsylvania, Appellant, vs. Metropoli
tan Life Insurance Company. Reported in 254 Pa. 
510, ............................................ Affirmed. 

lu re Estate of Janet Rutherford Marshall, deceased. 
App.,al of Commonwealth of Pennsylvania. Reported 
in 248 Pa. 579, .... . .. . ........... . ........... ... . Affirmed. 

Commonwealth of Pennsylvania vs. St. Clair Coal Com-
pany, Appellant. Reported in 251 Pa. 159, · ........ Reversed. 

Commonwealth of .Pennsylvania .ex . rel. Francis Shunk 
Brown, Attorney General._ ~·s. Albert S. Hec.k. Re- . . 
ported in 251 Pa. 39. Pet1t1on for Mandamus, ...... D1sm1si>ed, 
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Commonwealth of Pennsylvania, Appellant, vs. DuPont 
Laud Company. Reported in 254 Pa. 446, ......... Affirmed. 

Commonwealth of Pennsylvania vs. Plymouth Coal Com-
pany, Appellant, .................. , .............. Judgment for Defendant. 

In the mater of the Franklin Film Manufacturing Cor
poration. Appeal by State Board of Censors.' ' Re- ·· 
ported in 253 Pa. 422, ........... : .... .'. ; ....... ; . Reversed. 

, 
Commonwealth of Pennsylvania vs. Pottsville Water 

Company, Appellant. Reported in 254 Pa. 451, ..•... Affirmed. 

Jn re Estate of Walter Clarence Arnold, a lunatic. Ap
peal of Commonwealth of Pennsylvania. Reported in . 
253 Pa. 517, ..................•.. .' ............... Reversed. 

In re Estate of John Mansley, a weak-minded person. 
Appeal of Commonwealth of Pennsylvania. Reported 
in 253 Pa. 522, ................................... Reversed. 

Commonwealth of Pennsylvania, Appellant, vs. William 
B. Evans. Reported in 253 Pa. 521, ........ ... ..... Reversed. 

Commonwealth of Pennsylvania, Appellant, vs. A. .J. 
Banm, Committee of .Jane Marshall, a lunatic. Re-
ported in 250 Pa. 46!), .. . .. ... ... . .. ... ......... . . Reversed. 

CASES ARGUED IN 'rHE SUPERIOR COUR'l' OF PE'NNSYLVANIA DUR
ING THE YEARS 1915 AND 1916. 

We8t Virginia Pulp & Paner Company, New York & 
Pennsylvania Company, The D . l\:I. Bare Paper Com
pany and 'J'he York Haven Paper Company; Appel
lants, vs. The Public Service Commission of Pennsyl
vania, Appellee, The Pennsylvania Railroad Company, 
Huntingdon & Broad ;.rop Mountain Railroad Com
pauy, Philadel1Jhia, Baltimore & 'Vashington Railroad 
Compauy and 'Vest Jersey & Seashore Railroad Com
pany, Intcrl'ening Appellees. 

Reported in 61 Super. Ct. Rep. 555. Sur Rule to Show 
Cause why Appeal should not be quashed, ........... Refused. 

Commonwealth of Pennsylvania vs. B. M. Dickinson. 
(Appeal of .Joseph Kalbfus.) Reported ;in 62 Super. 
Ct. Rep. 468, ................................ .... Reversed. 

Commonwealth of Pennsylvania, Appellant, vs. S. E. 
"'eber. Reported in 66 Super. Ct. Rep. 180, . ... . ... Appeal gnash ed. 

C.\SES ARGUE!> JN THE SUPREME COUR'L' OF THE UNITED STA'J'ES 
DL'RING THE YEARS 1915 AND 1916. 

The Equitable Lifr Assurance Society of the United 
States, Plaintiff in Error, vs. The Commonwealth of 
PPtrnsylvauia, Defendant in Error. Appeal from Judg
m<'ut of Sup1·eme Court of PPnnsylvania. R eported in 
238 li. S. 143, ................................... Affirmed. 

'L'hoinas \V. 1\fcComh, Plaintiff in Errot', vs. 'l'hc Cum-
111011w.,alth of P1'1111s.vlvania, DdPn<lant in M1To1·. Ap
Jt• •al from .J 11<];!;nw11t of Suprl'rnc Court of Pt'll llS.Vlva 11in . 
lll'pnrted i11 23!) U. S. 650, ........................ l >i8misHl'tl . 

'l'he Fidelit.v a11d DetinHit Comva11.v of Marylarn1, Plaii1tifl' 
in ]•]rrur, VH. 'l'lic Commonwealth of Pennsylvania, De
fendant in Error. Appeal from Judgment .of Supreme 
Court of Pennsylvania. R eported in 240 U. S. 319, .. Affirmed. 

A. B. Crowl. Plaintiff in Error, vs. 'L'he Commonwealth of 
Peunsylrnnia, Defendant in Error. Appeal from. Judg
ment of Supreme Court of Pennsylvania. Reported in 
242 U. S. 153, .. . .. ... ..... . ..... . ..........•. , •. A.ffirmed. 
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LIST OF CASES NOW PENDING IN 'l'I-IE SUPREME COUR'l' 01<' PENN
SYLVANIA. 

Commonwealth of Pennsylvania, Appellant, vs. John E. Joos, a resident of the City 
of Pittsburgh, Allegheny County, Pennsylvania . 

• Tohn E. Joos, a resident of the City of Pittsburgh; Allegheny, County, PeJinsylvania, 
Appellant, vs. Commonwealth ·of Pennsylvania. ·. ' 

Commonwealth ex rel. Trustees of Mothers' Assistance Fund of Philadelphia County, 
Appellants, vs. Archibald W. Powelj, ~uditor General. 

Commonwealth of Pennsylvania vs. H. Homer Matter, Appellant. 

\Vest Virginia Pulp & Paper Company, The D. M. Bare Paper Company, and York 
Haven Paper Company, Appellants, vs. 'l'he Public Service Commission of th(• 
Commonwealth of Pe;nnsylvania, Appellee, and 'I'hfl Pennsylvania Railroad Com
pany, Huntingdon & Broad Top Mountain Railway Company, Philadelphia, Balti
more & Washington Railroad Company and West Jersey & Seashore Railmad 
Company. 

Commonwealth of Pennsylvania vs. Crew-Levick Company, A[lpell::rnt. 

President and Managers of the Danboro & Plumstcadville Turn Pike Road Com
pany, and Commonwealth of Pennsylvania, Intervening Appellee, vs. County of 
Bucks, Appellant. 

President aud Managers of the Doylestown & Danboro '!'urn Pike Road Company, 
and Commonwealth of Pennsylvania, Intervening Appellec, vs. County of Bucks, 
Appellant. 

Frank B. Strafford vs. Franklin Paper Mills Company. Appeal of Commonwealth 
of Pennsylvania. 

CASES NOW PENDING IN THE SUPERIOR COURT OF PENNSYLVANIA. 

Edward S. Nolan vs. Edward P. Jones, Jennie. Hurni.son and James Foust, and 
Union Storage Company" a . Pennsylvanfa Corporation, Appellants. 

H. W. Allison vs. E. M. Bigelow, State Highway Commissioner. 

CASES NOW PENDING IN TIIE UNITED STATES DISTRICT COURT, 
MIDDLE DISTRICT Ol!' PENNSYLVANIA. 

American Druggists' Fire Insurance Company, Plaintiff, vs: Charles Johnson, Insur
ance Commissioner of the Commonwealth of Pennsylvama, Defendant. 
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SCHEDULE E. 
ACTIONS IN ASSUMPSIT INSTITUTEJD IN THE COMMON PLEAS OF 

DAUPHIN COUNTY DURING THEJ YEARS 19Hl AND 1016. 
~~-=-================================================================== 

Name of Defendant; 

P ete1' Magaro1 

I(uslieqlla Brick Company, 

Cuthbert 
Sailor~ 

Downer Sailor & Ruth ! 

• Tolan \V. Kr·aHt, 

The 'l'ow1rnhip of Straban, Adams 
County, H. C. \Vagoner, P. W. 
Grube and John W. Wolford, 
Supervisors. 

'l'he County of Washington, ..... . . . 

The Township of Snow Shoe, Center 
County, Rush Quick, M. B. Con
way, George W. Witherite, Super
visors. 

The Townshig of Great Bend, Sus
quehanna County, \Villiam 'New
man, J. A. Mayo, and "William 
Humphrey, Supervisors. 

The Township of Great B end, Sus
quehanna County, William New
man, J. A. Mayo, and William 
Humphrey, Supervisors. 

Shena ndoah & Mahanoy Gas Com
pany. · 

Smethport Railroad Company, .... . 

Charles E. Porter, l!'rank C. Porter, 
Wm. H . Porter and Kitty L. Me
Halc, hei rs-at-law of Ephraim Por
ter, deceased . 

. Joseph A. lVJandou r, .. . ........ . .. . 

II. G. Hinkle, Inc., & American Fi-
d~lit.v Company, ... ....... . ... . 

Dollar Savings Bank, ... .. ... ... . 

. J . L. Hoffman, ... . .. , . .... . ..... . 

J ohn II. IT'nrrcll , ... . . . ... ... , . , .. 

Nature of ciaim; I 

Main'tenance o f 
wife confined 
in State in
sane hospital. 

C. S. & L. 1912, 
1913. 

P enalty u n d e r 
Sec. 5, Act of 
1911, P. L. 658 . 

Penalty u n cl e r 
l:foc: 5, Act of 
1911, P. L . 658. 

R eco very of 
State-aid High
way Construc
tion Funds. 

R ec overy of 
State-aid High
way Construc
tion Funds. 

Recovery of 
State-aid High
way Construc
tion Funds. 

Recovery of 
State-aid High
way Construc
tion Funds. 

Recovery of 
State-aid High
way Construc
tion Funds. 

C. S. 1906 to 
1912, inc., pen
alties. 

c. s. 1912, 1913, 
1914. 

Penalty u n cl e r 
Sec. 5, Act of 
1911, P . L. 658. 

Penalty u n d e r 
Sec. 5, Act of 
1911, P. L . 658. 

Suit on bond for 
failure to com
plete St at c 
Highway con
tract. 

Remarks. 

Paid, 

Judgment in favor of the 
Commonwealth. Execu
tion. 

P endi\Ig. 

Pai<l. 

Paid. 

Suit discontinued. 

Pending. 

Pending. 

Pending. 

P ending. 

.Judgment in favor of 
Commonwealth. 

P ending. 

Pending. 

Pending. 

P enalty u n d er Pending. 
Sec. 5, Act of 
1911, P. L. 658. 

P enalty u rr. de r Pending. 
Sec. 5, Act of 
1911, P . L. 658. 
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SCHEDULE E.-Cont~nued. 

~ ============~==================== 

Name of Defendant. 

'William ·Jennings, 

Charles Saucl'milch, 

• Tnhn l1ea1llcy, ... . ..... , .. . .. . \ ... . 

North Broad Street Realty Company, 

Borough of 'Ridgway, Elk County, ... 

Do1"011gh of Blossbul'g, Tioga County, 

- J .. J. Geisingr'1·, .. ........... . .... .I 
'l'he R eynolds Company, Inc., ...... ·\ 

Name of Claim. 

Penalty u n d e r 
Sec. 5, Act of 

. 1911, P . L. 658. 
Penalty u n d e r 

Sec. 5, Act of 
1911, P. L. 658 . 

Penalty under 
Sec. 5, Act of 
1911, P. L. 658. 

c. s. 1915 (14 
mo.) 

R ec overy of 
Statc·aid High
way Construc
tion Funds. 

Recovery of 
State-aid High
way Constrnc
tion Funds. 

Claim of State 
Highway Dept. 

c, s. 1915. 
Bonus. 

•Remarks. 

Pending. 

Discontinued. 

Pendi11g. 

Affidavit of defense filctl. 
Pending. 

Partly paid. 

Partly pui11. 

Pending. 

Paid. 

ACTIONS IN ASSUMPSIT AND TRESPASS BROUGH'!' AGAINST THE 
COMMONWEALTH OF PENNSYLVANIA, DEFENDANT. 

Peter C. Kuhn, claim in an action of trespass on account of injuries re-
ceived while in the service of the Commonwealth, .................... Pending. 

Charles H. Sorge, claim in action of trespass on account of injuries re
ceived in a collision with an automobile of the State Highway D1mart-
ment, .... ,· ..... .. ...... .. . ........... ...... ................ . · ..... Pending. 

Maude ·watts and 0. H. Watts, claim in an action of trespass on account of 
injuries-received in an accident which occurred on a State Highway, ... . Pending. 

O. H. Watts, claim in an action of trespass on account of injuries received 
in an -accident which occurred on a State Highway, . .. . ...... .. ....... Pending. 

Oli1•e Lutz and E. D. Lutz, claim in an action of trespass on accoant of 
injuries received in an accident which occurred on a State Highway, . . .. Pending. 

E. D. Lutz, claim in an action of trespass on account of injuries received 
in an accident which occurred on a State ·Highway, . . ..... .. . . . ....... Pending. 

,J. P. Swearingen, in his own right and in the right of his minor son, James 
Edgar Swearingen, claim in an action of trespass on account of injuril)s 
sustained by the latter upon a State Highway through the negligence of 
certai1;1 officers and employes of the Commonwealth, ..... . ,. .......... Pending. 

John E. Joos,· a resident of the City of Pittsburgh, Allegheny County, claim 
in an action of assumpsit on a contract with the Mercantile Appraiser of 
Allegheny County. . . 
Jndgment in favor of the plamtiff. Affirmed by Supreme Court on appeal. 

William C. Dietrich, claim in an action of trespass brought in Allegheny 
Oonnty on account of injuries received wh.ile traveling on a State High-
way, .. .. ....... . ..... ... ............... . .. .... .. ..... . ... ... ..... Pending. 
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George \V. Pawling, claim iu' an action of assumpsit 01i tl coutn1ct f_or the 
erection of a sun parlor for the Pennsylvania State Lunatic Hospital at 
Harrisburg, ............................... '- . . . .. . ..... · ........... Pending. 

Francis J. Boa:;i, claim in an action of assumpsit on a contract with the 
State Commissioner of Health for the erection and construction of s(lwage 
disposal plant and water works for State Tuberculosis Sauitorium at . 
Hamburg, ...... .. . ... . ..... : ..................................... Pendmg. 

Emma Lorah, claim in an action of trespass for , damages sustained by the· · 
death of a son who was Assistant Range Master in the Ninth Regiment, 
N. G. P., and was accidentally killed while at target practice at the rifle 
rnngc of said regiment, ..... .. ....... ....... ... ....... ... . .. .. .. ... Pending. 

I :ONT>EMNA'l'ION PROCI•JT•JDlNGS 'l'O DETERMINE AMOUNT OF DAM
AliES l~OR THID 'l'AKING OF LAND BY 'l'HI<J COMMONWJCALTH 01•' 
PENNSYLVANIA IN CONNECTION WI'l'I-1 THE CAPI'l'OL PARK EX
'l'ENSION. 

H. Bomer Matter, Plaintiff, .................... . ......... .. ........ Pending. 
Philip B. Broude, Plaintiff, . . .. . . ........ . .... ........ ..... ... ... ... Pernling. 
Morris A. Rosenberg, Plaintiff, ................. . . ........ .. .... . .. .. Pemling. 
Geo1·ge P. Cooper and Edward N. Cooper, Plaintiffs, . ..... ... .. . ... . ... Pending. 
Honora C. Ryan, Executrix of the will of Josiah P. Ryan, deceased, and 

the heirs of said decedimt, Pla intiffs, .... . ......... . .... . ........... Pending. 
Henry G. Walter, Plaintiff, .. . .. ......•.......... ... ................. Pending. 
Luther C. Shammo, Plaintiff, . ...................... . ..............• • Pending. 
William Glancey, et al., l'Jaintiffs, ......... .. . ........ . .............•• PPnding. 
H(•]1·n M. LeC', Plaintiff, .... . .. .. . . ......... .. . . ..... . .. . ..... ....... Pending. 

SCHEDULE F. 

MANDAMUS PROCEEDINGS DURING THE YEARS 1915 AND 1916. 

Name of Party. Action Taken. 

Commonwealth of Pennsylvania ex rel. N. ·Alternative mandamus awarded. Jndg-
R. Beamer, S. M. Keagy and S. Me- ment in favor of p laintiffs. 
Eiholtz, Commissioners of the County 
of Adams, 

.vs. 
R . K. Young, State T reasurer of the 

Commonwealth of Pennsylvania. 

Commonwealth of Pennsylvania ex rel. F. 
Shunk Brown, Attorney Gen eral , for 
the use of Ste1)hen Howard Houselton, 

vs. 
Cyrus E . ·woods, Secretary of the Com

monwealth . 

Frederick S. Drake, 
v:;. 

C.vrns E. ·woods, Secretary of the Com
monwealth of Pennsylvani:i. 

Commonw•'alth of P ennsylvania ex rel. 
Willi am Casey, Milton Weller and 
Charles Bercaw, Commissioners of 
Northampton County, 

vs. 
R. J. Cunningham, State Highway Com

missioner of the Commonwealth of 
Pennsylvania. 

Alternative mandamus awarded. 
ment in favor of plaintiff. 

.Judg-

Alternative mandamus awarded. Court 
directed respondent to certify next four 
highest condidates for judge in C. P. 
No. 2. Philadelphia County, at pri
mary election, to be printed <in official 
ballot as candidates at general election. 

AltPrnative mandamus awarded. 
ment in favor of defendant. 

Judg-
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SCHEDULE F.-Continueu. 

Name of Party. Action 'l'akc11. 

Commonwealth ex rel. Francis Shunk Alternative manuamus awarucu. Procecd-
.I::rown, Attorney General, ings discontinued at cost of respondent. 

vs. 
Murray G. Livingston, Chief Inspector of 

Weights and Measures of the City of 
Pittsburgh. 

D. G. Martin, 
vs. 

Cyrus E. Woods, Secretary of the Com
mon wealth of Pennsylvania. 

John F. Smith, 
vs. 

Cyrus E. Woods, Secretary of the Com
monwealth of Pennsylvania. 

William· N. Yates. 
vs. 

Cyrus E. Woods, Secretary of the Com
monwealth of Pennsylvania. 

Commonwealth ex rel. 'l'rustecs of 1\Ioth
ers' Assistance Funi'I of Philaddt1hia 
County, 

vs. 
Archibald . W. Powell, Auditor General. 

Alternativ" manuamus awarued. l'e remJJ
tory manuamus refuseu. 

Alternative mandamus awarded. Peremp
tory mandamus refused. 

AltPrnative mandamus awardccl. Answer 
of respouclent filccl. No judgrn1·11t. 

Casi· stati:d in mandamus. .Jud~mcut i11 
favor of plaiJ1tiff. Ap11cal to Suprerrn: 
Coui•t now vcmling-. 

Commonwealth of Pennsylvania ex rel. 
1 

Altematil'l' mandamus awarucu. Penclin~ . 
Francis Shunk Drown, Attorney Gen
enil, 

vs. 
Albert F. 1-focss, Clerk of the Courts of 

Sullivan County. 

Commonwen lth of Pennsyln111ia l'X rel. Alten1ativc matlllamus awarded. Discon· 
Francis Sl1unk Drown, Attorney Gcu- ti11ued. 

era!, ' · 
vs. 

Gcnrge Irvin, J. Gilbert Edge, Joseph II. 
Baugh, Supervisors of Calu 'l'ownship, 
Chester County. 

Commonwealth of Pennsylvania ex rel. Alternative mandamus awarded. 
Francis Shunk Brown, Attorney Gen- ment in favor of plaintiff. 
era!, 

'vs. 
Frank M. Lodge, Charles \V. Schooley 

and Albert K. Nesbit, Commissioners 
of Fulton County. 

Judg-
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SCHEDULE G. 

LIST OF EQUI'L'Y CASES DURING THE YEARS HJ15 AND 1916. 

Name of Party. I Action Taken. 

dwumrtoW<0lth of P'"""l'ortirt " .-cl. I Tempom<y ,·-n-j_u_n_c-ti_o_n_a_w_a_r_·d_e_d_a_n_d~m-a_d_e_: 
Samuei · G. Dixon, Commissioner of permanent. 
Hea1th, 

vs. 
Cotinty of Washington. 

Uriiih P. Rossite1', 
vs. 

Bill filed and dismissed at cost of plain
tiff. 

Cyrus :m. Woods, Secretary of 
monwealth of Pennsylvania. 

the Com-· 

Abrii:ha.m. Fischer, a taxpayer of the City Bill and answer filed. Ponding. 
of Williamsport, Pennsylvania, 

vs. 
'.rhe Public Service Commission of Penn

sylvania, W. D . B. Ainey, et al, Com
missioners thereof. 

Commonwealth of Pennsylvania ex rel. Bill, answer and rc:plieation filed. Pend-
I<'rancis Shunk Brown, Attorney Gen- ing. 
era!. 

vs. 
State Capitol Building & Loan Associa

tion. 

Water Supply Commission of Pcnnsyl- Dill filed. Ponding. 
vania, Plaintiff, 

vs. 
Erie Lighting Company, Defendant. 

Columbia National Bank, a corporation 
organized under the Banking Laws of 
the United States, Plaintiff, 

vs. 
A. ,V, Powell, Auditor General of the 

Commonwealth of P ennsylvania, De
fendant. 

Preliminary injuuetion awarded. 
murrer filed. Pending. 

De-

U nion •.rrust Company, a corporation or- Preliminary injunction awarded. D e-
ganized under the Banking Laws of the murrer filed. P ending. 
United States, Plaintiff, 

vs. 
A. '\Y. Powell, Auditor General of the 

Commonwealth of P ennsylvania, D e
fendant. 

Germantown Trust Company, Bill and demurrer filed. Pendin~. 
vs. 

A. '\Y. Powell, Auditor General of P enn
sylvania. 

C11mmonwealth of Pennsylvania, Plaintiff. Bill filed. Pending. 
vs. 

l 'erry Iron Company, Defendant. 

Union Casualty Insurance Company, a Bill fil ed. rending. 
eorporation of the Commonwealth of 
Pennsylvania, 

vs. 
Tlt e Commonwealth of Pennsylvania, 

Robert K. Young, State Treasurer, and 
J . Denny O'Neil, Insurance Commis
sioner of said Commonwealth of Penn
sylvania, Defendants. 
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StJltEDULE !t. 
tJUO \vAilRAN~l~o HEARINGS DURING i'HB YEARS l!Jlt: AND i!Jio. 

====--:-~======================---=-=-=-=:~-~======== 

Name df Party. 

Phiiadelpbia doilege dnd itiflrnid1'y of 
Osteopathy. 

Iitlrwitz Deposit Bank of Wilkes-Barre. 

Clinton Cement Company. 

Alighwick Watel' Comj)ahy. 

Pittsburgh Nail & W!re Comj_jany. 

Rumsey Electric dom11arty, Ltd. 

Deep Well Water Company. 

Lackawanna Iron & Coal Company. 

Industrial Electric Company of Bangor. 

Tri-Borough Gas Compan·y. 

Doloburne Power Company. 

Delaware ·water Gap Electric Company. 

.lV oodland Land Company. 

Aildwctl. 
County. 

Alioweci. 
County. 

Adion TakerJ . 

Sug~estldrl flied in 
Pending. 

Suggestion flied iii 
D ecree of orlster. 

Darlphiii 

Alloweci. Suggestidn flied in Darlphiil 
County. Decree of ouster. 

Allowe<l. 
County. 

Allowed. 
County. 

Suggestion filed in Dauphin 
Decree df ouster. 

Suggcstioi:i lilctl iii iJaupi1it1 
D ecree of ouster. 

Allowed. Suggestion filed iu Daupliiu 
County. P ending. 

Allowed. Suggestion filed ill Dauplii11 
Couuty. Decree of ouster. 

Allowed. Suggestion filed ill Daupliill 
County. D ecree of ouster. 

Allowed. Suggestion filed in Dauphin 
County. Decree of ouster. 

Allowed. Suggestion filed in Dauphin 
County. Decree of ouster. 

Allowed . Suggestion filed in Dauphin 
County. D ecree of ouster. 

Allowed. Suggestion fil ed in Dauphin 
County. D ecree of ouster. 

Allowed. Suggestion filed in Dauphin 
County. Deeree of ouster. 

Scranton White Cross Milk Company. Allowed. Suggestion filed in Dauphin I County. Decree of ouster. 

The Consolidated Stock & Produce Ex- Allowccl. Suggestion filed in Dauphin 
change of Pittsburgh, Pennsylvania. County. Decree of ouster entered and 

· afterwards revoked. R eceiver ap
pointed. 

Lackawannock Electi'ic Company. Allowed. si.1ggestion filed in Daupliin 
County. D ecree of ouster. 

Electric Company of Exeter. Allowed. Suggestion filed in Dauphiu 
County. D ecree of ouster. 

Pittston Electric Company. Allow eel. Suggestion filed in Dauphin 
County. D ecree of ouster. 

The Pittston Heat, Power & Liµ;lit Com- Allowed. Suggestion filed in Daupliin 
pany. County. Decree of ouster. 

piedmont Electric Compan1, Allowed. Suggestion filed in Dauphin 
County. Decree of ouster. 
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SCHEDULE H.-Continued. 

Name of Party. 

Gar<lcn City Electric Company. AJlowc<l. 
County. 

Citi~ens' Avoca Light, Heat & 
Company. 

Power Allowed. 
, County. 

Uome Title & Trust Company, Duquesne. Allowed. 
County. 

Pennsylvania State Bank, Philadelphia. Allowed. 
County. 

Merchants Bank, McKeesport. Allowed. 
County. 

Blair County Trust Company, Altoona. Allowi:d. 
County. 

GennantowJJ Avenue Bank, Pl1iladclphia. L\llnw1·1l. 
CtJUllty. 

Action '.L'akcn. 

Suggestion filed in Dauphin 
Decree of ouster. 

Suggestion filed in Dauphin 
Decree of ouster. 

Suggestion filed in 
Pending. 

Suggestion filed in 
Discontinued. 

Suggestion filed in 
Pending. 

Suggestion fil c<l in 
Pen<ling. 

Suggestion filed in 
Pending. 

Dauphin 

Dauphin 

Dauphin 

Dauphin 

Dauphin 

'l'ri-Couuty Ha11ki11g Com1i:1n .)', l'otts· Allow1·d. :-;11gge~tion filed in 1Jauploi11 
Loll'u. Co11u1·.r. l'e11ding. 

<;uara11tee 'l'itl e & Trust Company, Pitts- Allowr;<I. 
burgh . County. 

Italian Exchangr; Trust Company, Pl1il- Allowf!<l. 
adelphia. Cou uty. 

Suggt"stion filed i11 
l>iscoutinued. 

Suggestion file<l in 
Discontiuue<l. 

Dauphin 

Mauayuuk Pcnuy Savings Dunk of l'hil- AllowPd. Suggl·stion fikcl in Dau(Jhin 
a<lelploiu. County. P ending. 

L>irne Saviugs Bank, l'hilackl111oia. Allowed. 
Cnunt.r . 

A 11w1·icun Deposit & 'l'rust Company, Allow1;<l . 
Pittsburgh . 

I 
County. 

Castle Shaunon Savings & Trust Com- I Allowr;d. 
pany. County. 

Mortgage Banking Company, Pittsburgh. Allowed. 
County. 

State Mutual Savings Fund & '.rrust Allowed. 
Conwany, Philadelphia. County. 

Dime Savings Fund & Trust Company, Allowed. 
Philadelphia. County. 

Crafton Trust Company. Allowed. 
County. 

Consumers' Electric Company of E{ughes- AlloweLl . 
town, Pennsylvania. County. 

Consumers' Electric ComCany of the Cit~· Allowed. 
of Pittston, Luzerne ounty, Pennsyl- County. 
vania. 

Sugg·estion 
Pencling. 

Suggestion 
Pending. 

Suggestion 
P ending. 

Suggestion 
Pending. 

Suggestion 
P ending. 

Suggestion 
Pending. 

Suggestion 
Pending. 

Suggestion 
Pending. 

Suggestion 
Pending. 

file<l 

filed 

filed 

filed 

filed 

filed 

filed 

filed 

Dauphin 

in Dauphin 

in Dauphin 

in Dauphin 

in Dauphin 

in Dauphin 

in Dauphin 

in Dauphin 

in Dauphin 
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SCHEDULE I. 

l'ROCEEDlNGS INSTITU'.rED AGAINST INSURANCE COMPANIES, 
BUILDING AND LOAN ASSOCIATIONS, BANKS AND TRUST COM
PANIES, DURING THE YEARS 1915 AND 1916. 

Name. Result. 

Tho Prudential Mutual Fire Insurance Dissolved. 
Company of "Wilkes-Barre. :"\ 

'. 'Pennsylvania State Building & Loan As- Dissolved. Receiver. 
sociation _l)f Philadelphia, Pa. · 

Pittsburgh Bank for Savings. Dissolved. Receiver. 

York County Mutual Livestock Insur- Dissolved. Receiver. 
· ance Company. . ~, · 

The Home Building & Loan Association Dissolved. Receiver. 
of Harrisburg. 

Sterling Mutual Fire Insurance Com- Dissolved. 
pany. 

Textile Mutual Fire Insurance Company. Dissolved. 

Central Mutual Fire Insurance Company. Dissolved. 

Pension MutUal Life Insurance Com- Dissolved. 
pany, Pittsburgh. 

UnioI) Casualty Insurance Company of Dissolved." 
Philadelphia. 

c(l!\{ t 

'f dt'll ~ 
;. _ _.,,,.[. 

• • I ~ 



Year. 

1Dl5. 
.Jan. 4, 

8. 

8. 

12, 

.' 

At'PENO!X. 1'0 REPORT, Olt Doe. 

scnmnut~ J. 

SCHJ.SDULB OF COLLEC'i'IONS. 
-~-· - .:--:==___ :======----===--= 

Nalni:l .. 

Au101111 ts recovered fro in est a tcs ot titn·sons 
conlined In State Hosp i tuls for the lmluntl, 
us indigents, viz; . . . . 

David N. Welch, Horneoputhlc Hospitul, $32 50 
Wilhelmina J ,entz, Homeopathic Hos-

pital , ----------- - -------------------------- 158 ;;7 
Wi lhelmina Lentz, Norristown Hos pi tul , 46'2 05 

Beujurn in W. 'l'yson, Norristo\vli Hosvital ,__ 259 2lJ 

A111ount roeelved fl'otn l<:tilsoil i<:leetrie Illu------ f 
minuting Ooto)Jany; Lcb;,inon: 1 

Capital stock, i910, ----------------------- 750 00 : 
Interest. ----------- -- -------- --------------- 136 58 I 
Pees of otfiec, ------ ------------------------ 37 50 ! 

Capitlll stock , 1911, --- - --------------------Interest, _________________ --------- __________ _ 
Fees of office , -------------------------------

Ca pitlll stock , 1912, --- ---- ----------------

i,!~~~r~s/ ~ffice~ -= == = = == = = = = == == == ~ == == == == = = == = 
Amount rcceivert from Uu lt ud 'J'i · ;1t~ tio1i 'com-

875 00 i 
109 46 I 
43 1s I 

750 uo 
46 58 
a7 50 

pany, Reading: 
Capitul stock, HllO. --------------- -------- 4.~13 fj4 I 
Interest, -- -------- --- ------- ---------- ------ - 7·14 95 
l •'ees of office, ___ .. _____ ______ _____ ______ _____ 210 68 

. Ca pita} stock, l!JU., -----·----------- -- ------ 7.000 20 I 
J nterest. ------ .. - --- ----------------- ---- ----- 875 10 
Fees of office, ------ ---- --------------------- H50 00 

Cllpitu l stock, 1912, ____ __________ __________ -"6,0690()1 
Interest, --------- --- - -- ------------ ---------- 376 28 
l!"el'S of oJfice , --- ----------- ------ ----------- 303 45 

Arnou11 t r e<:e ivcd from l u tl.'rna t.iona I 'I'ext 
llook Co111 1rn11 y: 

Interest . c·u1iit.al stoek, l!JlO . ________ __ __ _ 
Jo'ecs of otliee . ---------- -- -------------------

Arnount.s l'l'('"' ·ercd from 1.·>"ta ll·~ of pers ons 
eonfin ed in State Ilo~pit.:ils for the insa ne, 
us Indigents, viz: 

Al~na M. Mason , Wnrr011 Hospital, ____ _ 
M11ry Newsome, Wanen Hospitu l , ______ _ 
Martha M. Stoamson. '\Varrcn Hospital , 
J~mma ,J. Wcirtner, Hi ttcrsvillc Hos pi tu), 
It aura A. Wilson. Warren Hospital. ___ _ 
Angeline Fry, Norristown Hospital, ___ _ 
Curtis R. Dun111orc. Danville Hospital , __ 
George J. Webst er, Norristown Hospital , 

Amount received from Pittsburgh Dry Goods 
Company: 

Capital stock, 1910. ------------------------In tores t, ____________________________________ _ 

Fees of office. ------- ------------·----------

Capitol stock, 1911, ------------- -- - - -- --·- -
Interest , --------------- ~ ----------------·----
fees ot office, ......... -...... -... "'""•"·--· 

----- ' 
I 

sG 58 I 
24 05 i 

<!50 00 
32 50 
32' 50 
32 50 

454 64 
411 90 

1.000 00 
1,075 25 

$1,000 00 
188 00 
50 00 

1.000 ()() 
128 00 
50 00 

AillbulH. 

$!.112 41 

924 08 

l;lJ:l~ 21 

884 08 

,, !OJ 171 

8,225 101 

i 
6, 748 7~~ 

110 G3l 

3.>ID, 

1,238 ~ 

1.11s ooJ 

I 



No. 6 OF THE ATTORNEY GENERAL. 

SCHEDULE J-Continned. 

SCHEDULE OF COLLECTIONS. 
= ·==-=--=--=-=--====-=--=-=============-------

Name. 

Hi1i>. 

FclJ. 

Capital stock, 1912, -----------------------
ln tor est. __ _____ --------------------- ________ _ 
Feoi:! of office, -------------------------------

14, Amount rocovercd from estate of James B. 
8almon, confined in Danville Hospital as 
an ind igcn t, _______ ------- - -------- -------------

1,140 00 
187 14 

57 00 

32 50 

18, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents viz: 

l~dward C. lloylc, Rittorsvillc Hospital, 65 00 
Charles Breed, Warrnn Hospital, -------- 32 50 

'l'otal , 

'l'h e above amount was collected during the period 
extending from January l , 1915, to January 19, 1:915, 
during the term of Honorable J'ohn C . Bell, Att.orncy 
General. 

~1. Amount received from Haltzcll Furniture 
Compa11y: 

Capital stock, 1911, ----------- ------------- 50 00 

25, Amount received from persons confined in 
State l:losvitals for tho insane as indigents 
whoso estates are suffic ient to pay for their 
maintenance, viz: , 

Ara bell a McConuoll , Warren Hoi;pi tal, __ 
J. Wesley Klare, Norristown Ho:::pitaJ, __ 
l>Jlen C. Bright, Harrrslrnrg Hos[JitaJ, __ 

27, Amount received froui I-1. Wein: 

200 00 
32 5l" 
46 07 

Fine imposed on a summary co11viction 
in Allegheny county for \'iolatinn of 
11rovisions of act of April 22, 17!!4, ____ 25 00 

28, Amount roceh·ed from Pl10onix Silk Manufac-

2, 

turing Company: 
l~9ans. 1909. --- ---------------- rrr----- ------
Lo ans, 1910, ---------------------------------
Loans, 1911, -------------- - -f -- ~ - -------------

Paver Manuf11cturing Corn1rnny .· Inc.: 
Capital stock, _______________ -------- ______ _ 
111torest, -------------------------------------
Pees of office, -------------------------------

Amount received from Hector Coke Company: 
Loans. 1911, -,----------- ______ --------------
Interest, -------------------------------------
Fees of office, ------------------·------------

Loans, 1912, ------------- ------ -- ----·-----"" 
Interest, ------------------------------,,--.,, 
Fees of office, ---- -----------------c-c------: 

5 00 
5 00 
5 00 

lUO 00 
6 83 
5 00 

·----

$2 66 
34 
13 

2 66 
18 
13 

----
4, Amount received from Bessemer poke tJ8m-

pany: 
Capital stock, 1912, ---------------~---~--~~ 7!~ gg 
~~~~r~ t rfrf ce ~- ;~====== === = == :: :: :::::: ~= =~== : ___ ss~oo-1 

Amount .. 

1,384 14 

32 50 

97 50 

$31,172 44 

50 00 

278 57 

25 00 

15 00 

111 83 

3 13 

2 97 

793 4q 



644 APPENDIX TO REPORT. 

SCHEDULE J-Continued. 

SCHEJDULEJ OF COLLECTIONS. 

Year. Name. 

1915. 
Capital stock, 1913 , ------------------------
Interest, -------------------------------------
.l<'ees of office, ------------------------------

5. Amount recovered from estates of various per
sons confined in the State Hospital for the 
Insane, at Warren, viz: 

Catharine Brandon, ----------------------
Laura Dixon, ------------ ---•-- ------------
Joseph Leidwanger, ----------- -----------
Emily Andrews, ----------------------------Emily Andrews , ________ : __ ____________ ____ _ 

3,00(} 0(} 
72 30 

150 00 

175 30 
44 56 

720 71 
1,446 49 
l ,06C 67 

-----1 

5, Amount received from Wilkes-Barre Railway 
Qompany: 

Oapi tal stock, 1911, --- --- - ------------- -----
Interest, ------------ __ -----------------------
Fees of office, --------- - --------------------

Capital stock, 1912, --- -- - -- ----------------
) nterest, -------- -----------------------------
1rees of office, ---- -- ------------------------

! 

ll., ! Amount received from Dcmpseytown Gas Com-
pany: 

Capital stock, l.912, -----------------------
Interest, ------------------------ -------- -----
Fees of office, ---- ·· ------------~-------------

13, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

John Wortz, Danville Hospital, ------ --
Victor J. Snyder, l~ittersville Hospital , 
Michael Leonard , Rittersville Hospital , 

17, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz : 

Cornelia Korb , ·Warren Hospital , -------
Lew.is D. Schleicher, Rittersville Hos-

pi ta!, _ -------------------------------- ------
Wesley Koch, Norristown Hospital, __ _ 

26, Amount received from Ouster City Chemical 
Company: 

Capital stock, l 908, --- --------------- ------
Interest, -------------------------------------
Fees of office, ------ -------- ------- ------- ---

Amount received from Ouster City Chemical 
Company: 

Capital stock, 1912, ------------------------
Interest, ------- ----- -------- -----------------
Fees of office, -- ------- ------- --------------

Mar, 2, Amount received from Pittsburgh and New 
Orleans Coal Company: 

Capital stock, 1911, -----------------------
Interest, -------------- -----------------------
Capital stock, 1912, ----- ---- ·-·-----~--- ---
Interest, -- --------------·-·-·-···-·-·--···--· 
Fees of otnce, ····························---

71 55 
9 41 
3 58 

8 55 
58 
43 

100 00 
7 00 
5 00 

25 00 
500 00 
750 00 

32 50 

176 50 
1,919 08 

184 63 
73 21 
9 23 

55 00 ' 
5 49 ' 
2 75 I 

82 50 
5 72 

127 49 
8 87 

10 49 

Off. Doc. 

Amount. 

3,222 30 

3,453 73 

84 54 

9 ~f, 

112 00 

1,275 00 

2,128 08 

267 07 

63 24 

~07 



:RNE)t Gt:Ntett.A.t, 

SCHEDULE J-Continuett 

SCHEDULE OF cor,LEdTiONS; 

Year . Name. 

1915. 
2, Amount received from Robesonia Iron Co., 

Ltd.: . 
Capital stock, 1!>13, ----------------------
Jn terest, ---------------------------~~-------
Fees of office, -------------------------------

4, Amount received from Isadore S. Grossman, 
ct al., defendants, be ing cost of printing 
Commonwealth's paper books in Supreme 
Court Appeal of Commonwealth vs . Gross
man, et al . , ------------------------------~------

4, Amounts recovered from estates ·of persons 
cop.fined in State Hospitals for the insnne, 
as i.ndigen ts, v iz: 

·wnliam R . McComb, Warren Hospitnl 
Martha M. Steamson. Warren Hosp ital 
Rrni ly Kast, Warrc,n Hospita l , ----- --- ---
Hosie Brunner, Rittcrsvil lc Hospit.a~. __ _ 
.Jnmes D . Reber. Rittcrsvillc Hospita l , __ 
Margaret A. Schreiner, Norristown Hos -

pi tal , --- C--------------------------- -- __ · __ _ 

9, Amount rece ived from Norwich Lumber Com -
pany: 

Capital stock, 1912, --- - --- - ----- - - - -~------
Interest, ------- -------------- ----------------
Fees of office, .c----.--------------------------

9, Amount rece ived from Goodyear Lumber Com -
pany: 

Capital stock, 1912, --- - ------------------- -
Interest, ____ ---------------------- ---------- -
Fees of office, ------------------------------ -

10, Amounts recovered from estates of persons 
confined in State Hospitals for t he insane 

• as indigents, v iz : 
Walker Y. Wel ls, Norristown Hospital,_ 
Lizzie Mcilhair. Norrrstown Hosp ital,_ 
Blanche L. Wolfe. Norristown Hospital 
James B . Salmon, Danville Hospita l , _ 

-
-

-

22. Amount received from York Haven Water & 

22, 

Power Company: 
Capital stock, 1910, ----------------------- -
Interest, ------------ -------------------- ___ _ -
Fees of office·, ---------------------- -------- -

Amounts recovered from estates of persons 
confined in State Hospitals for the ins!lne 
as indigents, viz: 

Maude A. Henderson, Harrisburg H.os 
pi tal, ----------------------- --------------

Joseph Cuthbert, Norristown Hospital 
William Stahley, Norristown Hospital, 
.J. Wesley Klare, Norristown Hospital ,_ 
Sarah A. Kindy, Norristown Hospital,_ 
Charles Breed,. Warren Hosp ital, ______ _ 
l~dward Stoltz. Warren Hospital, _____ _ 
Clementine Loeb, ·warren Hospital, __ _ 
Emma J . Weidner, Rittersvi lle Hospital 

-

-
-
-
-
c 
-

1345 

Amount. 

625 00 
5 52 

31 25 
661 77 

48 00 
48 0 0 

200 (I() 
~:l 50 
:12 50 

.:32 50 
32 50 

32 50 
362 50 

643 24 
29 48 
32 16 

704 8 8 

580 44 
2& 41 
29 02 

635 8 7 

32 50< 
32 50 

250 00 
32 50 

0 347 5 

1,500 00 
284 66 
75 00 

1,859 6 6 

35 00 
850 ('fl 
32 50 
32 50 

9 43 
25 00 
90 00 

500 00 
32 50 

1 6f'fl 00 



646 :1PPENbiX TO REPORT. 

SCHEDULE J-Contiuued. 

SCHEDULE OF COLLECTIONS. 
==?-"-~ - -- -

Year . Name. 

1915. 
24, Amount rooeivcd from H. F. Hollar, Pro

thonotary, attorney fees in 32 Common
wealth cases adjusted since December 31, 
1914: 

96 00 J<"ecs of office, ------------------------------
---~-! 

26. Amount received from West End Land Com-. 

26. 

26, 

pany, Shippensburg: 
Capital stock, 1911, fees of office, --------

Amount received from , 'I'hc Bell 'l'elephonc 
pany of Pennsylvania: 

Ca pi ta! stock, 1912, ------------------------
In tcrcs t. ---------------- ---------------------
}"ccs of office. ------ --- -~ --- - ----------------

Amount received from 'l'hc Central District 
'l'clcphonc Company, formerly The Central 
District & Printing 'J.'clegraph Company: 

Capital stock, 1912, ---------··----------------
] n terest, _____________ -------------------- ----
1'ees of offiee, -------------------------------

:April 2, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

Hannah E. Smith, Harrisburg Hospital, 
Ira K. Smith, Harrisburg Hospital, ____ _ 
Edwin B. Dietz , Norristown Hospital, __ 
Isaac Dewalt, Warren Hospital, _______ _ 

8 66 

22·,500 oo 
1,807 50 

500 00 

21,000 00 
1,687 00 

500 00 

369 18 
72 14 
32 50 

800 00 
-----1 

·.7. Amounts recovered from es tates of persons 
confined in Norristown State Hospital for 
Insane, as indigents, ' viz : 

Henry A. Weinrich , -----------------------
Vrancis A. Kulp, -- -- --------- ------------- 
Wi 11 i am Kerr, -------------------------------

Hi. Amount received from Union Park Land Com-

rn. 

28, 

pany: 
Capital ;;;tock, 1910 , --- ------- ---- ---- --- ---
] n teres t, _________ -- - ------- ____ _____________ _ 
Cap it.al stock, 1912, -- ---------------------
In tcrcs t . __ --- --- ----- ------------------ --- __ _ 
Capital stock, 1913, -----------------------
In tcres t. ___________ _____ ---------------------
1,oans. mm' --------- -- -- ----- ------ ------ -- -
Interest. ---- --------- ------------- ---- ---- -- -
Pees of offlqf, -------------------------------

Amounts recovered from est a tcs of persons 
confincrt in State Hospitals for the insnne, 
as indigents, viz: 

David M. Welch, Hittcrsvillc Hos1)itaJ, __ 
George Denig. Harrisburg Hospital, · ___ _ 
Margaret Shiel, Norristown Hos pi ta! , __ _ 

Amounts recovered from estates of pc.rsons 
confined in State Hospitals for the insane 
as indigents, viz: ' 

Catharine A. Collins, Norristown Hos-
pi ta!, --------------------------------------

Sarah E. Collins, Norristown Hospital, 
George D. Reeder, Norristown Hospital, 
Laura Dixon, Warren Hospital, --------
Edi th Burke, Polk Hos pi taJ , -------------

250 00 
. 387 18 

100 oo I 

118 75 
12 60 

175 oo I 
14 55 

175 00 
5 95 
5 70 

60 
23 72 

65 00 I 
662 15 I 
300 00 i 

202 79 
2,250 00 

94 54 ' 
20 11 I 

600 00 I 
I 

! 

O•l. hoc. 

Amount. 

96 00 

8 66 

24 .807 50 

23,187 00 

1 ,273 82 

• 
737 18 

531 87 

1.027 15 

'3,167 44 



No. 6 

Year. 

~9, ' 

OF THE ATTORNEY GENERAL. 

SCHEDULE J-Continued. 

SCHEDULE OF COLLECTIONS. 

,?~\?~t~~t.s~~~~~~-~~~~-=========~==-=======-====·= :1 .. 16~ ~~ ! F~\\C';~ of op~ec·; ---- ~-- ----~------~~---------.-~c ~116 t~ 
--~~-1 

.(\mmu;it r(\C'C')ve.'1 from Wc~t P,\ln,n ,Bt\)C',l ,Com-

>"" f~{f %' :.~~~i::•:•······ •••·.:•••••:::~:;:; . 
--~~-I 

,Ampupt,s i:.eCO\()rcd ,fro~ .estate~ oJ J?Crsons 
pon:tined 1.n ,Sta t6 Hd$p11 teals .for t.he 1nsnrte-, 
· a_§ ind,ig(Jnt_~. v,iz.: s ' ' .: ·' ,. 

· .1 o.h);i HoucJi. Norristown J;Iosp,ita,l, _____ 164 72 
Will.iarn .\.Vatsdn, ~6ri'Jstown"Hosf},ital , _·_ f68 48 
~u,~ ap,1,1a Rop'.t,. .:,'\(i'1(rr,e,n'Ho .. fPita

1
r; 2---'--~- 207 .'Jtl . ____ ,._---·~' - 1 

Am.ou.nt r,oc.c,ivcd .from ~m!),er:ia' W,in.d.o.w ,Glass 
porn,pany.: ' . ' ' . · ' · · · ' · 

;Bonus o,n m,cr,(\aj'c. J,!.np,. ------------------- 2~ .~~ 
·1_7 :13 ~e~re~ l ·.o 'iiir-0.---=== ===== == ~~ == = == == = = = =-=-== =·=·== 

--~-"-

Arn~onnt rcce,iv.0d !r,o;n ;i;'re~~~(\d .RtC',c l par O.on;i
. ]Hl):JV' . · · . · · · ,l " " 

; ·' · L~a.ns, l!JOO, ---------------------------------
Loan:;;, 1901. ---------------------- - ----------L.oans, 1902, ________________________________ _ 
Loans, HJO:l. ________ --------- ------- ________ _ 
Loan,s, rn0-1, _____ --------- __________ ---------
J .. ,0an·s, 19'15, ------- ·- -----------------------:·_ 
L,oa;1§. 190~. ----~--- ______ --------------~----
Lo ans , HJ{)1, -----------~-- --- --------------- -
Loans, 1908, ____________ --------- ___________ _ 
Lo nns, 1909•, _ ---- ------- ___ ----- - -- -- ------ --
Tn terns t, _____ ~---- __ --- __ · ____ --~~-~-- - -- -·-~·- - -
Jcees of office, -------~----" ~~---- -2·~ -------·~--
iLoan.s. 191{), ___ -------~- ~--·-_: ___ : · __________ _ 
In tcros t. _ ------- _: ____ ~·-~-- ------- ___ --·~---- _ 
Fe.cs of office, ______________ :. _____________ . __ _ 
Loans, 11.Jll, ---- ~ ----------:. ______ : ___ :· __ ~:-~ 
In terno;t, -··-------- _____ ----~------ --- __ · ____ ::. 
Fec.s oil' offic('. -------------_~ __ :_ ___ .-:. __ ~-~;·~~:-

.3 .so 
.3 80 
:3 BO 
:3 80 :a ·so 
3 80 
;a so 
:3 $() 
3 80 

,'J.i\ 

~.241 0.0 
' .357 .3(} 

. 62 315 
1 2,17 Ol'l 
I 

0

2.7.9 JO 
.. 62 .3,5 
,285 Qi:l 

43 ~o . 
w 25 

I 
Amo. nnt rcccdvc,cl from . Indnstrial Pol,d St.pr.-· 

nge anct Warehouse Bompnny; 
· Danita~ sto,ck; 11,J,09 , ------------ 7_--: .. 7 --: --- 1,625 QI) 

' '• _____ , 
Ca-pita! stock, 191@, --- 7 - 7 :--:-------------- - 6W 00 

1~~~r~~\m7ci;7==~======:====~=:~;~:.====~====: ~~ ~ j 

647 

1.808 63 . .. .- \ 

qos,Q~ 
i ,'-', ! ; 

359 69 

1,625 00 
. . I 

http://offie.fi


648 APPENDIX 

SCHEDULE J-Continued. 
SCHEDULE OF COLLECTIONS. 

Year. Name. 

Capital stock, 1911, ------------------------
Interest, ------------------------------------
Fees of office, -------------------------------

26, Amounts r-ecovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

June 1, 

IWzabeth Bobb, Hittersville Hospital, 
William E. Shupe, Dixmont Hospital, 
Anna Belle Bennet, Dixmont Hospital, __ 
Mary Magaro, Harrisburg Hospital, __ _ 

Amount received from Industrial Cold Stor
age and Warehouse Company: 

Interest on capital stock, 1909, ----------

7, Amounts recovered from estates of persons 
confined in Sta te Hospitals for the insane, 
as indigents, viz: 

Elizabeth Matchin, Danville Hospital, __ 
Curtis R. Dunmore, ·Danville Hospital, 
Sarah B . Worman, Norristown Hospital, 
Susan Keisel, Warren Hospital, --.--------
James Adams, Adams County Home, ___ _ 
Mary L. Meals, Harrisburg Hospital, __ _ 

10, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

Willis Hyman, Warren Hospital, ------
Augustine Roberts , Danville Hospital, 
Susan Rishel, Danville Hospital, _______ _ 
Irvin Umstead, Norristown Hospital, __ 
Moses E. Stein, Rittersville Hospital, __ 
George E . Cleavis, Rittersville Hospital, 

24, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

William Watson , Norristown Hospital, __ 
Edwin B . Dietz. Norristown Hospital, __ _ 
Walker '.r. Wells, Norristown Hospital, 
J . Wesley Kl a r e, Norristown Hospital, __ 
Margaret A. Schre.iner, Norristown Hos-

pit a l, -------------------------------------
William Stanley , Norristown Hospital, 
Blanche L . Wolfe, Norristown Hospital , 
Lizzie Mcllhair, Norristown Hospital, __ 
Wesley Koch, Norristown Hospital, ____ _ 
John Houck, Norristown Hospital, _____ _ 
Emma J . Weidnf'r, l~i ttersville Hospital, 
Edward C. Boyle, Rittersville Hospital, 
Rosie Brunner, Rittersville Hospital, __ _ 
.James D. Rebe'!". Rittersville Hospital , __ 
Elizabeth Mat.chin, Danville Hospital, __ 
James B . Salmon, Danville Hospital, __ _ 
Emily Karst , Warren Hospital, ----------
Ira K. Smith, Harrisburg Hospital, ____ _ 
Michael Miller, Danville Hospital, _____ _ 
Emma Knoble, Danville Hospital, --------

1,000 00 
147 00 
5000 

350 00 
190 72 
27 01 

150 00 

483 71 

65 00 
100 00 
82 79 

250 00 
286 87 

1,000 00 

229 77 
59 29 
17 50 

118 07 
116 04 
15 50 

8 83 
26 21 
26 21 
26 21 

26 21 
26 21 
15 00 
26 21 
58 71 
26 21 
32 50 
65 00 
26 21 
32 50 
32 50 
32 50 
32 50 
32 92 

277 85 
300 00 

Amount. 

1,197 66 

717 73 

483 71 

1, 784 66 

556 17 

l, 130 49 



No. 6 OF THE ATTORNEY GENERAL. 

SCHEDULE J-Contin.ued. 

SCHEDULE OF COLljlJCTIONS. 

Year. Name. 

July 

28, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz : 

Alice Loose, Harrisburg Hospital, 
E. Howe.JI Headley, Norristown Hos-

pital, ----------------- ---------------------

92 50 

317 09 

29, Amount received from the Equitable Life As
surance Society of the United States: 

Fees of office, ------------------------------- 20 00 

29, Amount received from Carlisle Gas and Water 
Company: 

Loans, 1906, --------------------------------- 66 16 

6, 

9, 

9, 

Interest, ------------------------------------- 25 61 

Gross receipts, 1905 (to Dec. 31), --------- 57 23 
Interest, ------------------------------------- 23 47 

--~--1 

Gross reeeipts, 1906 (12 mo.), ------------- 118 61 
Interest, ------------------------------------- 48 64 

Gross receipts, 1907 (12 mo .), ------------- 124 66 
Interest, ------------------ ------------------- 51 13 __ ;..:..__ 

Amounts recovered from estates of pers.ons 
confined In State Hospitals for the insane, 
as indigents, viz: 

Ellen M. Cooper, Warren Hospital, ___ _ 
George D. Reeder, Norristown Hosp.ital, 
Anna E. Thomas, Norristown Hospital,. ~ , 
Mary L. Meals, Harrisburg Hospital, __ · 

633 98 
26 21 

856 23 
32 92 

-----
Amount received from John T. Dyer , Quarry 

Co.: 
Capital stock, 1912, ------------ - -----------In tere·s t, _______ -------- ________________ ------
Fees of office, -------------------------------

Amounts recovered from estates of persons . 
confined in State Hospitals for the insane, 
as indigents, viz: 

Emma Fennimore, Norristown Hospital, 
Henry S. Sliker, Norristown Hospital, __ 
Eda Conklin, Danville Hospifal, ------- ~ 
Maria A. Bacon, Warren Hospita~. -~-- ··~ -

1,990 00 
209 15 
107 15 

273 27 
. 50 00 
399 03 
932 35 

-----1 

13, Amount received - from Westjnghouse Air 

14, 

. 14, 

Brake Co.: 
Capital stock, 1908, -----------------------Interest. _ ---- __ - __ ---- ______________________ _ 
Fees of office, -------------------------------

4 ,965 67 
1,673 88 

326 49 

Amount received from The Equitable ,Life , 
Assurance Society of the United States: , 

Gross premiums ,, ;1906, 1907, 1908, 1909, 1910, 98,566 13 
Interest , --~----"---"--·-- •----"--------------- '· 26;940 72 
Fees of o:ffic~. · -~----------------------------- 1.000 00 

Amounts recover.~d : from .estates of persons . 
confined in state Hospitals for the insane. 
as indigents, viz: · 

Alice I. Upton, Warren Hospital, -------
Elizabeth Tibbott, Dixmont Hospital, __ 

630 81 
272 71 

649 

Amount. 

409 59 

20 00 

91 77 

80 70 

167 25 

175 79 

1,549 34 

2,306 30 

1,654 65 

6 ,856 34 

126,506 85 

903 52 
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APPENDix Tb REPOR'.i'. 

SCHEiJtrLlf J-Couhnlied! .. 

~CHEDULFJ O_F' c{>tLECT]ONS'. 

\ y e'at. I :N'amc· .. 

I ____ ,_ 

17, / A:mouP,t 1:.ecci'vc'd fr&1\iWii11ii~11ns'pri1' t l~ah Cf0.:: 
Ca1ntal stock , 1911, ---------·------------- --

Uff. Doc. 

. l AID.QUiit . 

i 
i 

I 
I 

65 81 i 
8 45 ' 

17 &I ! 1~~~~-~? &·tfi-~c:-=·= == == == === = = =~ ==== = =:=== === = = = ----~I 91 96 
19. Au16u1i't i:cccf\'cct" fl·o11\ '1'11c E11uitablc Life As~ 

s uraocc· Soci·cty M: the Un'i'te'd States: 
IntifreSt ;' htifarie&', ---------------------------- 1.90S HJ 

~u. 

26, 

26, 

Arno\.1i\tif rccon·1:cd fi-6111 ciol'tatc<I' of persons 
conti ned ilt Sta tc 1-l osi)i ta ls· for the insane, 
as' intligcrits''. vfa :: ' ' ' 

l~. Q. Colklh. Di·x1q6ril flos'pital, _____ _ _ 
Anri'a· M.ay, Ht!l'llCl', Ndi-ristdwl1 H6Sl)i tu 1' 
111ary P.- St.ve'i-, N6rr istowniTlos'i)ita l ; __ _ 

Arnou1'1't rccC:i1v,C.'<'.i.fr6i';i,\ y;11iu111 :K1edc'l· & Co.: ; 
Cavit:il stock, 1~11. · --~---·.: ____ . __ . _________ :c 

Arnoun ts rccon~rcd fr6fo ' c'S'ta t·l,:ii or pC'rsons ' 
confined in State Hospit:.ds' Hh the insane, 

. us indigents, viz: . . 
Molvin Ha.vs, Dixmont H d.s'pj'tal, 
Elizabeth M. Colbert, Ritte'rs\·illc' Hos-

pital, -------------------- ------- --------"--

Amount received from Wilkes-Bane :idd ·Hazlc'-
ton Railroad Company: 

Loans, 1901 (7* mo.), ------ - --- - -- -- ---- -~--
Loans, 190'2, --------- ---- -- ----------------- -Lo ans, 1903, ________________ ____ __ ---- ___ ----
J, o ans , )904, --------- ----- - ------ ------ ----- -
Loans, 1905, _____ ----- __________ __ ------- -- - -
In tores t, --------------- ----- ------- ------- __ _ 
Fees of office, -------------- --- -- -- ----------

Aug. 9, Amounts recovered from estates of persons 
confined in State Hospitals for the insane , 
as indigents, viz: 

31, 

:':;cpt. 23, 

Lydia A. McMillan , Dixmont Hospital, __ 
Ernestine Hottensen , Homeop:ithic Hos-

pi ta!, ______ -- ------- _________ ______ _______ _ 
J,aura Dixon , Warren Hospita l, ---------
Sophia Reed, Homeopathic Hospital , __ _ 

Atn'ounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as Indigents, viz: 

Ludwig 'frein. Norristown Hospital , ___ _ 
Cornelia Korb, Warren Hospital , ______ _ 
,M.innle Huntley, Dixmont Hospital, ____ _ 
il<;).izab~th Gerhart, Norristown Hospital. 
]Dav~d Jl:l'. WJ;)eh .. Homeopathic Hospital, 
lsaae Dewalt, Wa:tTeilil H.o,spital, ________ _ 

An10u,r;its recovered from estates of persons 
eonfin/:l.d in State Hospitals for the insane, 
as'') ndigcnts, viz: 
· Curtis R . Dunmore., Danville Hospital , 

'.Elizabeth Ma tehin. Danville Hospital 
J' O'hn Houck , Norristown Hospital, -~-=~ 
Wesley Koch, Norristown Hospital, __ _ _ 
Margaret A. Schreiner, Norristown Hos-

pital, ------ ------------------------------- -
,1, Wesley Klare . . Norris towµ Hospital, 

111 95, 
369 77: 
450 00 

10 OO ' 

3UU 001 

371 43 

21l 55 
9$ 76 

:129 96 
1i?9 96 · 

ll29 96 ' l 5g; 84 
2s eo 

mo oo 
600 00 
19 50 
9 29 

,, "I 65 00 
1,432 41 
1,300 00 

9 71 
I • 32 5Q 

I , I 
i 

us 00 : 
32 86 :

1 

28 24 
28 24 

28 24 
28 ~1 

1,9Ufi Ji.II 

931 'It 

10 OUi~ 

818 79 

2 .877 88 
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SCHEDULE J-Continned. 

SCHEDULE OF COLiiECTIONS. 
==============:===-~-=-==~========================================~--~-

Year. Name. 

Oct . 

Anna E. 'l'homas, Norristown Hospital, 9 21 
Edwin B . Diet;,,, Norristown Hospital,___ 28 24 
Ludwig 'l'rein; Norristown Hos1Jital, ____ 28 24 
Walker Y. Wells, Norristown Hospital, 28 2'1 
James D. Reber, Hittersville Hospital , 32 84 

15, Amount rece il'Cd from H. F. Holler, Prothono
tary , attorney fees in - 43 Commonwealth 
cases adjusted since March 24, 1915: 

129 oo I 
I 

Fees of office, -------------------------------

23, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
us indigents, vi .z: 

32 86 
32 8·1 
32 84 

! 

Mary L. Meals, Harrisburg Hosvitul, 
Edward 0. Boyle, Hi ttc·rsvillc liospi tal, 
Rosie Brunner, Rittersvillc Hospital, __ _ 
Jennie C. Black, Somerset Co. Home, __ 
William Stanley, Norristown Hospital. __ 
William Watson, Norristown Ho.spital, 
Mary P. Styer, Norristown Hospital, 

1 J<~mma Fennimore, Norristown Hospital, 
Cornelia Korb, Warren Hospital, ____ _ 

120 58 
28 24 
28 ::!4 

211) 74 1 $6 35 
32 86 

28, Amounts recovered from estates of ·persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

Blanche Wolfe. Norristown Hospital, __ _ 15 00 
50 00 
32 84 

28, 

30, 

5, 

8, 

Elma Nace, Norristown Hospital, 
Emma J. Weidner, Rittersville Hospital, 
Mary E . Clinger, Warren Hospital, ____ _ 

Amount of costs recovered from estate of Mor
gan W. Kline, a lunatic confined in Harris
burg State Hospital: 

Fees of office, ------------------··-----------

Amount recovered :from estate of Mary Ma
garo, an indigent insane person confined in 
Harrisburg State Hospital, ------------------

Amount received from Pittsburgh Steel Co.: 
Loans, 1910, --------------------------------
Interest, ---------------------- --------------
l~ees of office, -------"------- ---"------------

819 31 

9 48 

125 00 

2, 795 84 
648 91 
139 79 

Loans, 1908, --------------------------------- 6,395 13 
Interest, ------------------------------------- 2,100 80 Fees of office, ___ J__________________________ 319 76 

-----1 

rii't~~~s/~~~-========='=,=t===================== u~g ~ 
Fees of office , ------------------------------- 291 28 

-----1 

Amounts recovei·ed from estates . of persons 
confined in · St'ate ' Hospitals for the insane, 
as indigents, viz: 

James B. Salmon ,' Warren Hospital, ___ 32 86 
Elizabeth Eberwein, Norristown Hospi-

tal., ' ------··"_"_"- ~,""~--~ •• -,- -,--0------T,--·----. - ~2 .:2 

Amount . 

337 5[) 

129 00 

415 55 

917 15 

9 4ffi 

125 00' 

3,584 54 

8,815 69 

7,660 70 

725 78 
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SCHEDULE J-Continued. 
SCHEDULE OF COJ,LECTIONS. 

Year. Name. 

11, Amount received from Lehighton Water Sup-
ply Oo.: 

Loans, 1911, -------- - --------- ---------------
Interest, ------ ---- ---- - ----------------------
Fees of office, -------------------------------

12. Amount received from Giml.>el Bros . , Inc .: 

497 80 
87 12 
24 89 

Capital stock, 1910, -------- ---------------- 3,500 00 
Fees of office, ----- --- --------- -------------- 175 00 

18, Amount received from Westinghouse Air 

11:1 . 

Brake Co . : 
Capital stock , 1909, --- -- ---------- - --------
Interest, -------- ------ --- -- - ---- ------------
Fees of office, - ------ --- -- --- -------- --------

A.mount receive(] from Westinghouse Air 
Brake Co . : 

Capital stock , 1910, -- -- ------ - -------------
Iu teres t, ---------- ------- -- - ----------- ------
F ees of office, -------------- -----------------

Ca pital stock , 1911, ------------------------
Interest, -------------------------------------
Fees of office, --- ----- ---- -------------------

HI, Amount received from Westinghouse Electric 
and Manufacturing Co . : 

Capital stock, 1910, -----------------------
In tere-s t, ___________________ ----------------- -
Fees of office, ------------ -------------------

4,242 75 
1,188 68 

212 14 

4, 720 46 
1,071 54 

236 02 

6 ,Z'.34 93 
1,025 65 

311 75 

2,282 18 
491 81 
114 11 _____ , 

21, I Amounts received from estates of persons 
confined in State Hospit a ls for the insane, 

j as indigents, viz : 
1 Adolph Briber, Di xmont Hospital , ____ _ 

Robert Lacey, Norristown Hospital, ____ _ 
Amanda Nelson, Warren Hospital, _____ _ 

27, Amounts recovered from estaTes of persons 
confined in State Hospitals for the insane , 
a s indigents, viz : 

Charles J . Loan , Norristown Hospital , __ 
Annie Nicoin , Norristown Hospital , 
George G. Nice , Norristown Hospital, __ 
John S. McKnight, Norristown Hospital , 

109 70 
3 57 

500 00 

233 10 
1,500 00 

800 00 
1 ,113 55 

- ----1 
Nov . 9, Amounts recovc.red from estates of persons 

confined in State Hospita ls for the insane, 
as indigents , viz : 

Catharine Brandon, Wa rren Hos pi ta! , __ 
Elizabeth M. Colbert, Homeopathic Hos-

Pl ta), --- -- - -- ---- ----- --- --- ---- ---- -------
Phi Ii p Aldinger , H a rrisburg Hospital , __ 
Laina Dixon, Warren Hospital, --- - ---
Charles 0 . Otto , Panvil!e Hospital, ____ _ 

10, Amount received from John W . Kea.st : 

63 50 I 
65 91 

128 56 
19 79 

817 50 

Penalty under Act of 1911 (P . L . 658), __ 50 00 

Amount received from J{ittanning and Leech
burg Railways Oo. : 

Capital stock , 1909, ------ -- --- -- ----------
Inte,rest, - ------------------------ -- · ---------

350 00 
104 30 

Off. Doc. 

Amount. 

609 81 

3 ,675 00 

5 ,643 57 

6, 0'28 02 

7 ,572 33 

Z,888 10 

613 27 

3 ,646 65 

1.095 29 

50 00 
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SCHEDULE J-Contiuned. 

SCHEDULE OF COLLECTIONS. 

Year. Name. 

Gross receipts, 1916, --- -------------------
Interest, ------------------------------------
Fees of office, -------------------------------

234 96 
65 31 
29 24 

----
17, Amounts recovered from estates of persons 

confined in State Hospitals for the insane, 

24, 

as indigents, viz: 
Peter Schumacher, Warren Hospital, 
George D. Reeder, Norristown Hospital, 
Effie Pierce, Warren Hospital, ----------

300 00 
28 24 

740 00 
----

Amounts recovered from estates of persons 
confined in State Hospitals for the insane, · 
as indigents, viz: . 

John K. Gillespie, Homeopathic Hos-pi ta!, _____ _; ___________ ___ ________________ _ _ 
George Blight , . Homeo,pathic Hospital,_;_ 
Jacob Lonnerstadter, Norristown Hospi-

tal, -----"-------~-.-----------~----------"--
Emily Vogt, No.rristown Hospital, -------
Hannah Nace, Norristown · Hospital,. ____ , 
John Benner , :Norristown .Hospital, ____ _ 

·899 84 
130 34 

!.536 os 
·197 50 

1,771 :63 
l,oj)6 78 

Dec . 1, Amounts recovereO. from estates of persons .. 
confined in State Hospitals for the insane, 
as indigents, viz: . . 

Laura A. Wilson, Warren Hospital, · --- . 89 64 
Margaret M. Haas, Harrisburg Hospital, 1,224 36 
Louisa Williams, Warren Hospital, ___ 205 10 

1. Amount received from Bethlehem Steel Co.: · 
Capital stock, 1911, ------------------------ 18 48 
Interest, ------------------------------------- 3 34 
Fens of office, - - ----------------------------- 92 

2, Amount received from Mountain Coal Co.: 
Capital stock , 1912, -----------------------
Interest, ------------------------------------
Fees of office, -------------------------------

2 Amount received from Winton Water Co.: 
Capital stock, 1910, -------------------~----
Interest, ------------------------------------
Fees of office, -------------------------------

Capital stock, 1911, -----------------------
Interest, ------------------------------------
Fees of office, -------------------------------

Capital stock, 1912, ------------------------
Interest, -------- ------------------------- ----
Fees of office, -------------------------------

6, Amount received from Schuylkill Valley '.rrac-
tion Co.: 

Capital stock, 1913, -----------------------
Jn terest. ------ --------------- --- ------------
Fees of office, - - -----------------------------

750 00 
87 50 
37 50 

125 00 
30 10 

6 25 

400 00 
73 84 
20 00 

400 00 
48 12 
20 00 

-----! 

724 68 
59 79 
36 23 

--"'---'-! 

6, Arnoun ts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

Victor J . Snyder, Homeopathic Hospital, 
Fritz Hinters Kirk, Harrisburg Hospital, 
Rose L . Allen, Diinvllle Hospital , -----

130 00 
844 50 
2500 -----1 

Amount. 

783 81 

1,068 24 

5,632 17 

1,519 10 

22 74 

875 00 

161 35 

493 8 

468_ 12 

820 70 



Year. 

APPENDIX TO REPORT. 

~SCHEDULE J-Continued. 

:scHEDULE OF COLLECTIONS. 

Name. 

8, ) Amount received from Schuylkill Valley Trac-
tion Co.: 

Bonus on increase, ------------- --- ------ "~ 
Interest, ---- -- , _____ --------- __ --------- •o - • 
Fees of office ; - - -----------~- - --- ---- -- - -----

~ 

15, Amounts recovered from estates of persons 
confined in State Hospital for the insane , 
as indigents. viz: 

William Seifert, Warren Hospital . _____ _ 
William A. Storey, Warren Hospital, __ 
Isaac Deva.t. Warren Hospital. --------
Amanda Bear. Harrisburg Hospital, __ 
Maude Henderson, Harrisburg Hospital, 
Fritz Hinters Kirk, Hurrisburg Hospital , 
H~rrye!. Ste!ls, Harrisburg Hospitai, __ 
Edith Burke. Polk Hospital. ------------
Wc81ey Koch. Norristown Hospital, ___ _ 
John S . McKnight, Norristown Hospital , 
.Tames B. Salmon. Danville Hospital,. __ _ 
.John Gillespie. Danville Hospital, ____ _ 
Curtis R. Dunmore, Danville Hospital, __ 

15, Amounts n1eovered from estates of persons 
conflned in State Hospitals for the Insane, 
as indigents, viz : 

Mary E . Olinger. Warren Hospital, ___ _ 
Carles A. Hart, Warren Hos pi ta!, ______ _ 
Clara Weaver, Harrisburg Hospital, __ _ 
Elma Nace, Norristown Hospital, _____ _ 
Charles J . Loan, Norristown Hospital, 
Elizabeth Matchin, DanYill e Hospital, __ 

16, Amount received from Bpavcr County T, ight 
Co.: 

Ca pi ta! stock, 1911, ------------------------
In tcrcst, _______ _ ----------------------------
Foes of office , ----- --- ------ --- ---- ----------

Capital stock, 1912, -------------- ----- ---- -
Interest, -------------------- -----------------
Fees of office. --------------- ---- ------------

Loans, 1911 , _____________ ------------- ______ _ 
In tores t. ___ __ __ _ ----------- ______ __ _________ _ 
l~ccs of office, --------------- -- -- ------- -----

Lo ans. l 912, __________ --------- __ ------------
T n tores t . __________________________ ------- ----
Fees of,officc. ----------------- -- ------- -----

20. Amount received from Freeland Dre.wing Co.: 

937 50 
464 06 
70 07 

273 80 
197 79 
32 86 
40 00 
12' 30 
65 07 

131 77 
200 00 
30 45 
30 45 
32 50 
32 50 
32 50 

32 50 
25 00 

637 04 
50 00 
30 45 
32 50 

610 43 
125 51 
35 85 

l .375 00 
160 88 
68 75 

175 75 
31 20 
8 79 

993 23 
ll6 11 
49 66 

Interest on bonus on inc . capital stock, 59 10 
Fees of office, ---- --- ---------- -- --· _________ 7 50 

22, Amounts recovered from estates of persons 
confined in Sta tc Hosp I ta I for t.hc insane 
as indigents, viz: ' 

Marirn1·ct A. Haas. Harrisburg Hospital. 
James P. Neff. Harrtsimrg Hosp1 tal. __ 
William I-1. Gass, Harrisburg Hospital. 
Mary L. Mea ls . Harrisburg Hospital, __ 
Elizabeth Tibbott, Dixmont Hospital. __ 
Ludwig '!'rein, Norristown Hospital, __ 
John Houck, Norristown Hospital, -----

32 50 
28 76 
65 36 
82 50 
65 36 
30' 45 
30 45 

Off. boc. 

Amount. 

1.471 G3 

1.111 9!l 

807 49 

771 7n 

1.'104 113 

215 ii 

1.159 00 

fi6 fiO 
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1916. 
(Tan. 7, 

12. 

13, 

14, 

20, 

OF THE' ATTORNEY GENERAL .. 

SCHEDULE J-Continue<h. 

SCHEDULE OF COL.LEC'.r10NS. 

Name. 

Margaret A. Schreiner, Norristown Hos-
pi ta 1, ___ c ____ ------------------------------

Emma Fennimore, Norristown Hospital, 
William Stanley, Norristown Hospital, __ 
John H . Heck , Homeopathic Hospital, __ 
Andrew 0. Seem, Homeopathic Hospital, 
George Blight, Homeopathic Hospital, __ 
Rosie Brenner, Homeopathic Hospital, __ 
Sarah M. Bennett, Warren Hospital, __ _ 
Lo.uisa Williams, Warren Hospital, ____ _ 
Isaac Dcvat , Warren Hospital, ----------

30 45 
30 45 
30 45 

149 00 
16 07 
32 50 
32 50 
42 36 
23 24 
32 50 

655' 

Amount. 

704 90 

'I'ota 1 for the year 1915, ------------------------- $347, 121 92 

Amount received from Kushequa Brick Co . : 
Capital stock, 1910, -----------------------
Capital stock, 1911, ------------------------
Interest, -------------------------------------
Loans, .1910, --------------------- ------------

~~ot;{~~ t i9ii ~-= ===================== ======== === Jn tere·s t, ____ ------ ---------------------------
I'l\ terest on judgment, --------------------
Fees- of office, ------------------------------
Fees of office, -------------------------------

Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
aR Indigents, viz: 

Sarah J,ehrman, Harrisburg Hospital, __ 
Elizabeth M. Colbert, Homeopathic Hos-

pital, --------------------------------------
Georgo E. Cleaver, Homeopathic Hos-

pital, _______ -------------------------------
,J amcs Roy Jones, Homeopathic Hos-pi ta 1, ____________________ ___ : _____________ _ 
Edwin B. Dietz, Norristown Hospital, __ 
J . Wesley Klare, Norristown Hospital, __ 
Blanche Wolfe, Norristown Hospital , __ _ 
Elizabeth Megargee, Norristown Hos-

pital, _____ ---------- -------------- -.--------
Mary P. Styer, Norri·stown Hospital , __ _ 
Jame.s D. Reeder, Norristown Hospital, 
William Watson .. Norristown Hospital, 
Dallas W. Rough, Danville Hospital , __ 
Charles C. Otto, Danville Hospital, __ _ 
Susan Keisel , We:rnersville Hospital, __ 
Alice I. Upton, Warren Hospital, _____ _ 
Charles Breed, Warren Hospital, 

Amount received from Bellefonte' Lime Co.: 
Capital stock. 1912, -----------------------
In tcrcs t, -------------- ---------------- ------
J<'cos of office, -------------------------------

3 37 
3 37 
1 08 

190 00 
43 13 

190 00 
30 33 
17 14 
19 33 
14 40 

25 00 

32 50 

30 00 

6 50 
30 45 
30 45 
15 00 

28 24 
22 95 
30 45 
3() 45 

100 00 
32 50 
80 0() 
41 21 
63 21 

250 00 
18 75 
13144 

-----
Amount :received from Bethlehem i3tcel Co . : 

cq.'piial stock, 1910, -~----------------------
In11eres t . ------------------ ------------------
Fees. of office, ----------~-- --------------- ---

Amounts .. -recovered from estates of persons 
confined in State Hospitals for the insane, 
as il\digents, viz: 

Robert Morrow, Norristown HospitaJ, __ 

103 41 
24 89 
5 17 

40 ()() 

512 15 

598 91 

282 19 

133 47 
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SCHEDULE J-Continued. 

SCHEDULE OF COLLECTIONS. 

Year. Name. 

26, 

Ellen Mitton, Norristown Hospital, 
Jacob Milleisen, Harrisburg Hospital,-
Mary Carey, Warren Hospital, ----------

58 69 
36 04 

300 ()() 
-----1 

Amounts recovered from estates of persons 
confined in State Hospitals for . the insane, 
as indigents, viz: 

'.rhomas E. Stine, Homeopathic Hospital, 
Jane Sillaman, . l>anville Hospital, 
Minnie Huntley, Dixmont Hospital , ---
Wesley Koch, Norristown Hospital, ---
Sophia Hauf, Norristown Hospital, 
Morgan W. Kline, H arrisburg Hospital, 
Hannah E. Smith, Harrisburg Hospital, 
Laura Wilson, Warren Hospital, -------
Hose L. Allen, Warren Hospital, --------

65 35 
476 61 
65 36 
5 71 

58 69 
904 43 

2 58 
32 50 
25 00 

-----r 
Feb. 4, Amount received from Union Natural Gas Cor

poration: 
Interest on loans , 1903, --------------------
Fees of office, -------------------------------

Interest on loans, 1907, -------------------
:l!'ees of office, ------------------------------

Interest on loans, 1908, --------------------
l~ees of office, -------------------------------

Interest on loans, 1909, --------------------
Fees of office, - ------------------------------

114 91 
70 86 

204 09 
125 85 

197 96 
122 (fl 

179 67 
113 71 

Interest on loans, 1910, ------------------- 160 20 
Fees of office, ------------------------------- 98 79 

-. 

-----1 
Interest on loans, 1911, --------------------
Fees of office, ------------------------------

128 89 
79 48 

------1 
9, Amount received from Haltzell Furniture Co.: 

On account capital stock, 1911, ----------

9, Amount received from Union Stone Co.: 

16, 

Capital stock, 1911 (balance), -----------
Capital stock, 1912 (balance), ----------
Capital stock, 1913 (balance), ------------

Amounts recovered from estates of persons 
confined in State ·Hospitals for the insane, 
as indigents, viz: 

Ellen Lemhan, Norristown Hospital, ___ _ 
.Ellen Lemhan, Norristown Hospital, ---
E. Howell Headley, Norristown Hospital, 
Joseph Schenk, Homeopathic Hospital, 

• Emma J. Weidner, Homeopathic Hos-
pital, --------------------------------------

Lillie M. Repsher, Homeopathic Hospital, 
James D, Reber, Homeopathic Hospital 
Daniel Y. _Levan, Harrisburg Hospital,_: 
Annie M. Munshown, Harrisburg Hos-

pital, --------------------------------------
Alice 0. Loose, Harrisburg Hospital, __ _ 
Sarah Dougherty, Jefferson Co. Home, 
Lawrence E. Craven, Danville Hospital, 

94 80 

90 00 
115 00 
140 00 

30 45 
120 00 
58 69 

147 50 

45 42 
1,551 27 

13 57 
76 08 

451 24 
98 64 

120 84 
75 00 

Off, D01!. 

Amount. 

434 73 

1,636 23 

185 77 

329 94 

32003 

293 38 

258 99 

208 37 

94 80 

345 00 

2, 788 70 
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SCHEDULE J-Oontinued. 
SCHEDULE OF COLLECTIONS. 

Year. Naine. 

18, Amount received from Baltzell Furniture Co.: 
Oapi tal stock, 1911 (balance), ------------
Interest, ---------- -------- __________________ _ 
Fees of office, ------------------------------

------'--! 

26, Amount received from Union· Stone Co.: 
· Interest on capital stock, 1911, 1912, 1913, 
! Fees of office, ·---~-~-------------------- 7 ·-:·--. -

-----
29, Amounts recovered from ·estates of persons 

confined in State Hospitals for the insane, 
as indigents, viz: 

H. Frank Robins-On, Wernersvill0 Hos-
pital, --------------------------------------

George G: Nice, Werner:>ville Hospital, __ 
Louisa Girsh, Norristown Hospital, ---~ 
Annie E. Nicom, Norristown Hospital, __ 
Henry A. Romeike, Norristown Hospital, 
Louisa F. Daubert , Norristown Hospital, 
Bertha C. Fackler, Norristown Hospital, 
Emma B. Titlow, Norristown Hospital, 
John H. Heck, Homeopathic Hospital, __ 

-----
Mar. 3, Amount received · from Kittanning & Leech

burg H.ailways Co . : 
Interest on loans, 1909, ----------~---.-----_____ , 

6, Amount received from Ontario Dyeing Co.: 
Bonus on increase; 1910, -------------------
Interest, -------------- ------ _______________ _ 
Bonus on increase, 1911, __________ ; _______ _ 
Iriterest, ------------------------------------

,Bonus on increase, 1912, -------------------Interest, __________ ---------- ______________ __ _ 
·Loans, 1910, -·-------------------------------·
Interest, ------------------------------------
Loans, 1911, ---------------------------------
Interest, ________ ------ ------ __ ------ ____ -~ ---
Lo ans, 1912 , __________________________ . ______ :_ 

Interest, ------------------------------------
Loans, 1913, ------.---------------------------
Interest, ---------~--- --------- ---------------_____ , 

15, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: · 

Victoria K. Elder, Lancaster Hospital, 
Emma Fennimore, Norristown Hospital, 
Louisa F. Daubert, Norristown Hospital, 
Ellein Mitton, Norristown Hospital, __ _ _ 
Merit M. Missimer, Norristown Hospital, 
William Watson, Norristown Hospital,- -
Ludwig Trein, Norristown Hospital, __ _ 
Charles J . Loan, Norristown Hospital, 
Lewis L . Ham, Homeopathic Hospital, __ 
Rena Jerzey, Homeopathic Hospital, __ _ 
Curtis R. Dunmore, Danville Hospital, __ 
Elizabeth Match in, Danville Hospital, __ 
Charles C . Otto, Danville Hospital, ___ _ 
James B . Salmon, Danville Hospital, __ _ 
Clara Weaver, Harrisburg Hospjtal, ___ _ 
Morgan W. Kline, Han-isburg Hospital, 
Sii:rah Lehrman, Harrisburg Hospital, __ 
Effie Pierce, Warren Hospital, -·---------
Mary E. Clinger, Warren Hos~ital, 
John Rodgers, Dixmont Hospital, 

42-Et-1917 

280 01 
33 18 
33 18 
33 18 
23 47 
33 18 
33 18 
33 18 

25(} 0(} 
50 00 
3 93 

32 5(} 
32 50 
3~ 5G 
6.5 36 
10 46 
2(} 00 
32 86 
32 50 
5000 

657 

Amount. 

1,115 17 
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SCHEDULE J-Contiuued. 

SCHEDULE OF COLLECTIONS. 

Year . Name. 

22, Amounts r ecovered from estates of persons 
confined in State Hospitals fo r the insane, 
as indigents, v iz: 

Ame-li a F'itzgerald , Norristown Hospital , 
E lm a Nace. Norr istown Hospital, ______ _ 
John Houck. Norristown Hospital, _____ _ 
·william Stanley, Norristown Hospital,_ 
Margaret. A. Schreiner , Norristown Hos-

pi ta I , _____ ------ --------- ----- ------------ _ 
George D. Reeder , Norristown Hospital, 
Ann ie Nicom. Norristown Hospital, ___ _ _ 
Clara E. Goldy, Norr istown Hospital, __ 
.J . Wesley Klare, Norr istown Hospital, __ 
Jo hn E. Potts. Dixmont Hospital, _____ _ 
Elir.abcth M. Colbert, Homeopathic Hos-

pi ta!. --------------- ---------------- -------
Rosie Brunner, Home.opathic Hospital , __ 
John R. Gi ll esp ie. Homeopathic Hos-p ital . ____ __ _________ __________ _____ ___ ____ _ 
Ali ce I. Upton , Warren Hospital, ______ _ 
George G. Niee. Wernersvill e Hospital, 

------
~7. Amounts r ecovered from ostatcs of persons 

con lincd in State Hosp itals for the insane, 
as indigents, viz: 

Blanche Wolfe., Norris town Hospital, __ _ 
El len Len ih an. Norr istown Hospital, __ _ 
.John J . O'Donnell , Norri stown Hospital , 
Robert M. Coo per , Jr .. Norr istown Hos-

pi ta!, ---- --- --- - ------------ ---------------
Ma r y Meals, Harr is burg Hospital, _____ _ 
E li zabet h Moyer , Harrisburg Hospital,_ 
Geo rge Blight, Homeopathic Hospita l , __ 

28. Amount recei\'ed from '.rhe Fideli ty & Deposit 
Compa ny of Maryland: 

Fees of offico, -------- --- -------------- -- ----

Ap ril 'l , Amounts recovered from estates of persons 
confin ed in State Hospita ls for t he insane, 
as indigents, viz: 

11 , 

20. 

Christian F. Jordan, Warren Hosp ital , 
Henrietta Ze ig ler, Warren Hospital, __ _ 
E. H . H ea dley , Norristown Hosp ital , -~ 
J,ydia Farringcr , Norr istown Hospital , 
W:i lkc-r Y . We ll s, Norr istown Hospital , __ 
Ri c hard Mi ll er , Norr is town Hosp ital, __ _ 
Mc l\'in Hays, Dixmont Hospita l . --------
.John E. Potts. Dixmont Hospita l, ____ _ _ 
E lilrn beth 'L'ihbott, Dixmont Hosp i t al , __ 
Ma ri a Gil son, Warren Hospital, ________ _ 

Amounts recovered from estates of persons 
confin ed in State Hospitals for the insnne, 
as indigents, v iz: 

1'>0 11hi a Hauf, Norristown HosJ) i ta l , ____ _ 
Wi lli am H. Straw, Harrisburg Hospital, 
William Grcathcr, Warren Hospital, ___ _ 
Minni e Huntley. Dixmonth Hos pi ta! __ 
Louisa Willi ams, Wancn Hospital, _· ___ _ 

Amoun l R r'"cm·crcd from estates of persons 
confined in State Hospita ls for t he insane, 
as indigents. Yiz : 

l~dw in Il. Dietz, No r r istown Hospital, __ 
J'ohn S. McKnig ht, Norristown Hospital, 

-----1 

33 18 
9l0 31 
98 94 
32 5() 
20 10 

33 18 
33 18 

Off. D oc. 

Amount. 

601 24 

1,095 03 

http://nit.nl
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SCHEDULE OF COLLECTIONS. 

Name. 

Mary P. Styer, Norristown Hospital, __ 
Mary P . Gillespi e, Norristown Hospital, 
J . M. Zimmerman, Da nville Hospital, __ 
Martha A . Wilhelm , Danvill e Hospital, __ 
John Rodgers, Dixmont Hospital ; _____ _ 
Alice Loose , Harrisburg Hospital, _____ _ 
Mina ·E. Robbins, Warren Hospital, ___ _ 

W, Amount rnceived from 'l'h e Fidelity & Deposit 
Company of Maryland: 

'l'ax on gross premiums, 1909-Fccs of 

25 68 
585 43 
137 65 
49 00 
50 00 
32 5(} 
11 76 

office, -------- ~ ----------------------------- 17 64 

2, Amounts recovered from estates of persons 
confined in State Hospitals for the insa ne , 
as indigents, viz: 

Philip Duerr, Norristown Hospital, ___ _ 
Eliza .i\l. Percy, Norristown Hospital, __ 
John J. Loose , Norristown Hospital, __ _ 
Laura 1Aramant, Norristown Hospital, __ 

39 87 
91 87 
49 39 

1,913. 31 
-----

3, Amount received from Silvcx Company: 

11. 

17' 

19, 

24. 

Bon us, ----- ------------ __ ---------- - --- _____ _ 
Interest, _________ ----·- - ___ -- ~--- -------------
Oapi tal stock, 1914 , ---- ----------- -------·-
-Interest, ____ ---------------- ------------ -- __ _ 

Amounts recovered from esta t es of persons 
confined in State ·;aospit.a ls for the insane, 
:is indigents , v iz: · · 

Edwin B. Dietz, Norristown Hospital, __ 
Clara E . Goldy, Norristown Hospita l , __ 
Harry C . Young·, Harrisburg Hospital, 
Mary Van Wie , Danville Hospital, _____ _ 
Ella McConnell, Danville Hospital, _. ___ _ 
Hose L . Allen, Danville Hospital, . ------

Amounts recovered from estates of persons 
confined in State Hospitals for the insflnc, 
as indigents, viz: 

Sarah Lehrman, .Harri.s burg Hospital, __ 
I•' ranklin Koontz, Norristown Hospital, 
James M. Daly , Norristown Hospital , __ 
Catherine Brandon, Norristown Hos-

pital, ------------- -------- ---------------- _ 
Sarah J. Smith, Homeopathic Hospital, 
.Joseph Kohl, Homeopathic Hospi,tal, __ _ 
Agnes M. Sickinger, Homeopathic .Hos-

pital, --------------------- - --------~-------

Amount received from York County Consol
idated Water Company: 

Capital stock, 1913, ---.-- - ------- ----------
F'ccs of office , ----- --- -----.- -·.----------------

Amount recovered from es t a to . of Berto let 
Scherer, confined in . Pennsylvania State· 
Lunatic Hospita l :is an indi gent, __ _____ _ 

342 78 
9 59 

80 83 
7 30 

5 71 
32 50 

150 00 
266 89 
97 86 
12' 50. 

15 oo I 
395 04 
66 04 

63 50 
650 00 

1,350 00 

113 51 . 

60 00 
3,00 

40 00 _____ , 
Amount rceeived from G. J. J,ittlcwood & 

Sons, Lt9. : 
Ca pi ta 1 stock, 1911 and 1912, --------------

~~~~r~ t office~-=================::-== ========== 

31, 

(_ ... 

422 40 
::;~ 78 1 
19 86 

659 

Amount. 

958 38 

17 64 

440 50 

565 46 

2,653 09 

63 00 

40 00 

417 04 
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SCHEDULE J-Continued. 
SCHEDULE OF COLLECTIONS. 

Year. Name. 

June 1. Amounts recovered from estates of persons 
confined in State Hospitals for the insane. 
as indigents, viz: 

Sarah M. Bennett, Warren Hospital, __ _ 
Cornelia Korb, Warren Hospital, ------
Frank K. Zentinger, Warren Hospital, __ 
Nancy A. Faith, Dixmont Hospital, ___ _ 
John A. '.rurner, Norristown Hospital , -
James Magill, Norristown Hospital,· ---
Henry A. Romeike, Norristown Hospital, 
Sarah E. Ammerman, Danville Hospital, 
Ralph A. Rohrer, Harrisburg Hospital, 

7, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
us indigents, viz: 

42 36 
68 50 

398 00 
166 43 

91 87 
6'25 00 
210 00 
200 00 

';14 64 

Susan Sophia Mitchell , Warren Hospital, 255 UO 

8, 

9, 

B. I. Brode, Harrisburg & Schuylkill 
Haven Hos pi ta!, - -- ---------------------- 2,058 24 

Sampson F. Scott, Harrisburg & Schuyl-
kill Haven Hos pi ta!, -------------------- 896 76 

Amounts recove·red from estates of persons _,,< 
confined in State Hospitals for the insane, 
as indigents, viz: , 

Jacob Harter, Warren Hospital, -------
George B. Mourton, Warren Hospital, __ 
B . I. Brode, Schuylkill Haven Hospital, 
Sampson Ji'. Scott, Schuylkill Haven Hos-

pi ta!, --------------------------------------
Lucy Hirbine, Danville Hospital, ------
John A. Turner, Norristown Hospital. __ 
Eliza M. Percy, Norristown Hospital , __ 
Clara E. Goldy, Norristown Hospital, __ 
Maria E. Heckman, Homeopathic Hos-

pi ta!, ----------- ---------------------------

Amount rceeived from Standard Wire Cloth 
& Screen Company: 

Bonus on increase, -----------------------
Interest, ------------------------ -------------

520 00 
30 72 
26 29 

26 29 
582 50 
538 82 
31 19 
31 19 

50 80 

73 28 
6 80 

19, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

Yetta Zeigler, Warren Hospital, _______ _ 
Bertha C. J~ackler, Norristown Hospital, 
Robert M. Cooper, Jr., Norristown Hos-

pital, --------------------------------------
Ellen J,eni han, Norristown Hospital, __ _ 
Willia.m,. Wa tson, Norristown Hospital,_ 
Philip Duerr, Norristown Hospital, ___ _ 
Charles J·. Loan, Norristown Hospital, 
Ludwig '!'rein, Norristown Hospital, __ _ 
Blanche L. Wolfe, Norristown Hospital, 
Ellen Mitton, Norristown Hospital, ___ _ 
John H. Heck , Allentown Hospital, ___ _ 
t,evi B. Bruner, Danville Hospital , ____ _ 
Charles 0. Otto, Danville Hospital, ___ _ 
Ellen Hotrman , Homeopathic Hospital, __ 

32 86 
31 19 

50 00 
31 19 
31 19 
31 19 
31 19 
31 19 
15 00 
31 19 
15 ()() 

347 97 
32 86 

120 00 
-----1 

20, Amount receive-cl from Unit.eel States Pipe Line 
Company: 

Capital stock, 1910, ------------------------
Interest, ---------- ---------------------------
:Fees of o11lce, --·----~-·-··-····-···-·--·--·-

2,724 40 
' 749 21 
136 2'J 

ioc. 

Amount. 

1,846 80 

3,210 00 

1,837 80 

80 08 

832 02 

B,Q81 



No. 6. 

Year. 

22, 

23, 

23. 

29, 

OF THE ATTORNEY GENERAL. 

SCHEDULE J-Continued. 
SCHEDULE OF COLLECTIONS. 

Name. 

Capital stock, 1911, ------------------------Interest, ________________________ ---------- __ _ 
Fees of office, ------------------------------- , 

Capital stock, 1912, -----~------------------
Intores t, -------------------------------------
Fees of office, -------------------------------

2,224 40 
476 0'2 
111 22 

-----
Amount rece·ived from 'I.'ioga County Crea.m-

ery Co.: , 
Capital stock, 1912, -----------------------
Interest. --------·----------------------------

Amount received from 'I.'raders Real Estate 
Co . : 

Capital stock, 1912, -----------------------
Capital stock, 19rn, -----------------------
Capital stock, 1914, ·-·······--------------
T,oans. 1912. -----------------------------·--· 
Loans, 1913, ----·-------------------·-----··
Loans, 1914, -·-·--------·-------------------· 
In ter11s t, ______ ----------------------·--------

Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents. viz: 

John S. McKnight, Norristown Hospital, 
Eli:>:abe-th Megargee, Norristown Hos-

pi ta I, ------------------·--···--------------
Adolph Warren Lutz, Norristown Hos-

pital. ___ --·-·---------------· -- ------------
E. Howell Headley.Norristown Hospital, 
Marga.ret A. Schreiner, Norristown Hos-

pital, ---·---·------------------------------
Joshua .Oliver Diller, Norristown Hos-
· pital. --------------------------------------

Franklin Koontz, Norristown Hospital, 
William Stanley, Norristown Hospital, 
Louisa F. Daubert, Norristown Hospital, 
Annie E. Nicom. Norristown Hospital, __ 
Philip Duerr. Norristown Hospital, ---
Walker Y. Wells, Norristown Hospital, 
Mary C . Ard. Danville Hospital, -------
James B. Salmon, Danville Hospital , __ 
Elizabeth Matohin, Danville Hospital. __ 
Ge·orge F. Schlosser, Harri•sburg · Hos-

pital. ------·-· --------------------·--------
Thos . . F,. Stein, Homeopathic Hospital, 
Nancy A. Faith, Dixmont Hospital, ___ _ 

Amount received from Altoona Foundry & 
Mach inn Co.: 

Capital stock, 1910, -----------------------
Interest~ -~----------------------------------
Fees. of · office, ------------------------------------
Capital stock, 1911, -----------------------
Capital stock, 1912, -----------------------
Capitar stock. 1913, -----------------···--·
Oapital stock, 1914, -----------------------· . 
Interest, .- -------------~-----·· . . -· ------ -- --

----~1 

661 

Amount. 

2,811 64 
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SCHEDULE J-Continuell. 

SCHI!lDULE OF COLLECTIONS. 
--=-~------=-~=========================== 

Year . Name. 

29, Amonnts recoYcre·a from estates of persons 
confined in State Hosp i ta ls for the ins ane , 
as indigents , viz: 

30 . 

J. Wesley Klare, Norristown HospitaJ, __ 
J,illic M. Repsh er. Allentown Hospital , __ 
Charles H . Forney, H a rrisburg Hospital, 
Louisa Williams , Warren Hospital , - - ---
Mari a Gilson, Warren Hosp it a l , _______ _ 
Melv in H ays, Dixmont Hospital, _____ __ _ 
John E. Potts, Di xmont Hospital. _____ _ 
Elizabeth 'l'ibbott , Dixmont Hospital. __ 

Amouut r ece ived from 
Hojrn Co. : 

Capital stock, 1912 , 

Williamsport Wire 

31 19 
195 58 

8 21 
WW 
13 43 
65 36 
32 86 
32 86 

255 44 

30. Arnonn ts recovered from es ta k·S of .persons 
confin ed in State Hosp i tals for the insane. 
as indigents , viz: 

J nl y G. 

6. 

Ralph A. Hohrer, Harri sburg Hospital, 
Ali ce 111. Bra d er. All entown HospitMI. - - · 
Newton Heaton. Norristown Hospital, __ 
George D. _Reeder , Norr istown Hosp ita l , 
L illi e Rawn. Norristown Hosp ita l , _____ _ 
John Schwab. Norr istown Hos pit.a l . ___ _ 
John Umstead. Norr istown Hospital , __ _ 

Amount received from 'l'raglc Co r dage Co.: 
Capital stock, 1913. --- - ------------------ --
Interest, ------------ __ ------------ __________ _ 

32 86 
:m 53 
375 00 
31 19 

590 87 
110 00 
200 00 

250 00 
24 54 ! 

Amounts r ecoyered from es tat es of persons _____ ] 
confine.a in State Hospit a ls for the insane, I 
as indigents. viz : I 

.Tame·s M. Duncan, Harrisburg Hospital, 837 18 1 

F~~r~7. ~-· ___ 1!_~~~~~-·-- -~-~==~~~~=-~--~~~~ 1.134 21 I 
.To hn E. Fickes. Harrisburg Hospital. __ 131 14 
Margaret M. Hnas . Harrisb'.Hg Hospital, 65 36 
E nos M. CassPI , Norri·s town H osp ital .__ 175 00 ' 
Kate Evan.s, Dixmont Hospital, _________ 742 25 
,Tohn R. Gillespie , Homeopat hi c Hos-

pital , ----------- ------ --- ---- - ---- --------- 32' 75 
Elizabeth M. Colbert ; Homeopathic Hos-

pital, ------- -- ---- ----- - ------------- --- --- 32 75 

11 , Amounts recovered from es tat<'s of persons 
confined In State Hospitals for the insane, 
as Indigents. viz: 

Chri s tian a 'N . Kinzi e, Norri stown Hos-
p Ital, ------- ____ ____ __ _____ _______________ _ 

Helma Alexander . Norristown Hospital, 
T,cn a Wein er. Norristown Hospita l. ____ _ 
Rohcrt R. Mill er , Danvill e Hospital , __ _ 
Ju li a O'Brien. Danvill e Hosn ita l , ______ _ _ 
Margaret E. Crouse .. Danville Hospital , 
Mary L. Meals . H a rnsburg Hospital , __ 
Ma ry E. Clinger. Warren Hospital. ___ _ _ 
Ros10 Brunner, Homeopath ic Hospital , __ 
George Blight, Homeopat hi c Hospital , __ 

26 79 
582 40 
21 70 

456 43 
100 00 
30 00 
32 86 
32 86 
32 75 
32 75 _____ , 

14, Amonnt received from Farmers Ferry'Co.: 
Gross receipts, 1915, -----------~----- ----- - 5 69 

Off. Doc. 

Amount. j 

399 59 

255 44 

1 ,664 45 

27'1 54 

3,150 64 

1,34854 
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SCHEDULE J-Con tin uetl. 

SCHEDULE OF COLLEC'.rIONS. 

Year. Name. 

17. Amount received from Manufacturers Gas Co.: 

•r\ 

Capital stock, 1910, -----------------------
Interest. ------------------------------------
Fees of office, -------------------------------

Capital stock, 19il, ------------------------
Interest, ______________ -- - ---- --- ________ -- __ _ 
Fees of office, ~ --- --- -- ----- -----------------

17, Amount received from Wurrcn and Chautau-
qua Gas Company: 

Capital stock, 1911, ------------ --- -- -------
In tores t. _____ --------- ___ --------------------
Fees of office, ---- -,------------------ -------

Capital stock , 1913, ------ -------- ----------
Interest, _ ----------- -~- ____ __ _ ------------~--
Fees of office, -------------------------------

20, Amounts recovered from .estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

26, 

28. 

28. 

William H . Gass. Harrisburg Hospital. 
'.rhomas E. Stine, Homeopathic Hospi-tal, ____________________________________ ____ _ 
Ella McConnell, Danville Hospital, ____ _ 
Martha M. Ste·vcnson, Warren Hos pi ta 1, 
John Manslcy , Norristown Hospital, __ 
Walter 0. Arnold , Norristown Hospital, 
Mary P . Gillespie. Norristown Hospital, 
Mary P. Styer. Norristown Hospital, __ 
Eliza M. Percy, Norristown Hospital, __ 

Fees of office in suits of Commonwealth 
vs. John Mansley and Walter c.· Ar-
nold, - ---------------- ---------- -----------

Amounts recovered from estates of persons 
confined in State Hospitals for the insane , 
as indigents, viz: 

Alice I. · Upton , Warren Hospital. ____ _ 
Clara Weaver , Harrisburg Hospital , __ _ 
Sarah Potteiger, Harrisburg Hospital · --
Minn.le Hutley, Dixmont Hospital , ___ _ 
Edwin J. S . Minnich, Homeopathic Hos-

p .I ta·1. --"------- ________ ----------"---------
Mary Dotterer , -------------- ~ --------------

Amount received from H.F. Holler. Prothono
tary, attorney fees in 55 Commonwealth 
cases which· were won: 

Fees of office, -------------------------------

Amount received from Slate Belt Electric 
Street Railway Co.: 

Capital stock, 1910, ------------------------
.Interest .. ,------- ________________ --- _________ _ 
Fees .of office, ----- ----- ---------- -----------

1,450 00 
399 91 

72 50 

250 00 
54 77 
12 50 

1,200 00 
262 92 
60 00 

1,000 00 
95 50 
50 00 

1,369 32 

32 75 
32 86 

163 57 
628 11 I 
629 64 

31 19 
23 69 

764 78 

141 00 

18 04 
32 86 

100 00 
32 86 

32 50 
92 78 

165 00 

125 00 
19 29 
6 25 

------
Capital stock, 1911 , ------------------------
Interest, _ ------- -- ---------------- -----------
Fees of office, -------------------------------

162 50 
15 97 
8 12 

Gross receipts, 1915 , ------------------------ 363 73 

663 

Amount. 

317 'l:1 

1,522 92 

1,145 50 

3,675 91 

141 00 

309 04· 

165 00 

150 54 

186 59 

363 73 
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SCHEDULE J-Continued. 

SCHEDULE OF COLLECTIONS. 

Year. Name. 

31, Amount received from Cameron •.relephone 
Co.: 

Aug. 2, 

Gross receipts, 1915, -----------------------
Interest, -------------------------------------

Amount received from Pottsville Water Co.: 
'l'ax on excess net annual income, for 

1911 , - -- -- - -- ------- -- -- - ---- -- -------- ----- -
Interest , ---------- ----- ----------- -----------

'l'ax on excess net annual income, for 
1912. - -- ----- -- -- - -- -- --·- -- -- -- - ---- -- - -----

Interest. ------ --------- --------------------- -

'l'ax on excess net annual income, for 
1913. ----- - ---- -- --- -- ---- ------------------

Interes t . _ -- -- ------ --- -----------------------

'l'ax on excess net annual income, for 
1914. ---- ------- ---------- - --------- ---------

Interest, ------------------------------------c 

Fees of office., - ---------------------------- - -

14. Amount rcccievcd from American District Tel-
egraph Co. of Pennsylvania: 

Gross receipts, 1912, - ---------------"------
Tntcres t , -------------------------------------
Fees of office, - ----- ---------------- ---------

14 , Amount received from Youn gwood Coal and 
Coke Co . : 

Bonus. --------------------------------------
Interest, ------ ----------- --------------------

15, Amounts recovered from es t ates of persons 
confined in State Hospitals for the insane, 
as Indigent s , .;- · 

Lena Foust , Da nv ill e Hospital , - --------
Florence J. Cawley, Danvill e Hospital, 
Rose L. All en. Danvill e Hospital, ______ _ 
Mary A. Albright. H arrisburg Hospital, 
Alice C. J, oose, Harrisburg Hospital, __ 
Clinton Schaffer, Home·opathie Hospital, 
Edwin J. B. Minni ch , Homeopathic Hos-

pital. - --------------------- ----------------
Rnsan Kissel. Wernersv ille Hospital, ___ _ 
Samuel C. Hnyett, Wern ersv ille Hospi-

tal , --- --- -- ------- -- --------------- ------- - -
Bridget Rween<'y. Norristown Hospital , __ 
.John A. Turn er , Norristown Hospital, __ 

24. Amount rnccivcd from Un iversal Saniticdy 
Mfg. Co.: 

Capit a l stock, 1912, -----------------------
Capita l stock, 1913, ----- ------------------ -
Lo ans, 1912, --- ---- - ------- ____ --------------

24 ; Amount received from Wagner Hardware Co.: 
Capi ta l stock, 1912, ---------------- ------ -
Lo ans. 191 2, ____________ ----------------- - ---
Interest. -------------------------------------

2 26 
04 

7,357 47 
621 71 

9,879 42 
1,580 71 

7,458 46 
748 08 

8,597 57 
447 93 

22 00 

219 54 
42 80 
10 97 

3 33 
11 

331 78 
58 21 
16 00 

200 00 
32 86 
2000 

32 85 
80 00 

315 76 
Jf,8 06 
31 19 

53 54 
550 00 
380 00 

140 20 
19 00 
27 54 

Off. Doc. 

Amoun t. 

2 30 

7,979 18 

11,460 13 

8,206 54 

9,045 50 

22 00 

273 31 

3 44 

1.286 71 

983 54 
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SCHEDULE J-Continued. 
SCHEDULE OF COLLECTIONS. 

Year. Name. 

24, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
a·s indigents , viz: 

Fan Long, Dixmont Hospital, ----------
Bertha C. Fackler, Norristown Hospital, 
Josephine Weinstein, Norristown Hosp.i-

tal . ------------ ----------------------------
mien Mitton, Norristown Hospital, ----
Charles · M. Sm>ith, Warren Hospital, ___ _ 
Sarah Kilmer ; Harrisburg Hospital, -----

29, Amounts recovered from estates of persons 
confined jn State Hospitals for the insane, 
as indigents, viz: 

Katie Ida Houck , Harrisburg Hospital, 
Geo. H. Brearley ,' Norristown Hospital, 
John E. Potts , Dixmont Hospital , ____ _ 
John H . Heck, Homeopathic Hospital, __ 
.Alfred Fluck, Norristown Hospital, 

30, Amount receievd from Wyandotte Silk Co.: 

Sept. 13, 

Capital stock, 1912, -----------------------
Capital stock, 1913, ---- -------------------
Capital stock, 1914, ------------------------
Loans, 1914, -------------------------- -------

Amounts recovered .from t.>.States of persons 
confined in .State Hospitals for the insane, 
a,s indigents, viz: 

Yetta Ziegler, Warren Hospital, -------
Martha M. Stevenson, Warren Hospital, 
Laura A. Wilson; · Warren Hospital, ___ _ 
Effie E . Pierce, Warren Hospital, __ __ _ 
Stanley Edwards, Dixmont Hospital, ~ -
Edwin H. Albright, Harrisburg Hospital, 
·Agnes M. Bard, Harrisburg Hospital, __ 
Wm. H . Gass, Harrisburg ;Hospital, __ _ 
Ella McConnell, Danville Hospital, ___ _ 
Chas . C . Otto, Danville Hospital, _____ _ 
Elizabeth A. Matchin, Danville Hospital , 
Louisa F. Daubert, Norristown Hospi-tal, ______ _. ______ ---------- _________________ _ 
Wm. J. Collins, Sr., Norristown Hospi-

tal, -----------------------------------------
Geo . D. Reeder, Norristown Hospita l, __ 
Annie E. Nicom, Norristown Hospital, __ 
Christiana R. Kinzie, Norristown Hospi-

tal, ------------------------------------ -----
Ellen Mitton, Norristown Hospital , ----
James M. Daly , Norristown Hospital, __ _ 
Josephine Weinstein, Norristown Hospi-

tal, ___ ___ ------- ___________________ ------- __ 
John O'Donnell, Norristown Hospital, __ 
Ludwig •.rrein, Norristown Hospital, ___ _ 
Wm. Watson, Norristown Hospital, __ _ 
Lillie Rawn. Norristown Hospital, _____ _ 
Mary P. Gillespie, Norristown Ho-spital, 
Bertha C. Fackler, Norristown Hospital, 
Bridgat Sweeney, Norristown Hospital, __ 
John A . Turner. Norristown Hospital, __ 
Eliza M. Percy, Norristown Hospital , __ _ 
Clara E . Goldy , Norristown Hospital, __ 

32 86 
32 86 
32 86 
32 50 

1,()18 24 
20 47 

1,678 18 
65 36 
32 86 
32 86 
32 86 

34 38 

70 39 
34 38 
34 38 

34 38 
34 38 
65 57 

25 00 
47 94 
34 38 
34 38 
34 38 
34 38 
34 38 
34 38 
34 38 
34 38 
34 38 

665 

Amount. 

3,7()2 13 
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SCHEDULE J-Continued. · 

SCHEDULE OF COLLECTIONS. 

Name. 

21, Amount receive.ct from Wrlght,sville Light a.n.d 
P.ower Co.: 

Gross rece.ipts, 1915 (to June .30th), -------
Gross receipts , 19_15 (t.o Dec. 30th), ------

24 :w 
24 _78 

-----1 
21, Amounts recovered from e,state.s · of per.so.P$ 

confined in State Hospitals for the insap_e, 
as indigents, viz; 

Melvin Hays , DJxmo.nt Ho.spitaJ , -------
Sarah J . Comstock, Dixmo.nt Ho,sp_itaJ , 
Katherine K. Beatty, Homeopa:thjc H.o.s-

pi ta l, ___ ___ ---- _ ---- ---- ,. ________ _________ _ 
Amelia Hines. Norristown Ho_sp_itaJ, ••• 
J~ran kl in Koontz, Norrist.ow.n J:l.o.spitaJ, __ 
wrniam Stunlcy. NorrJ,s town Ho,spJtaJ, 
Margaret A. i:fcdHeiner, Norristown Ho,s-

pi taJ. ___ ----- -- - ---------- -- -----.----------·· 
Dlanche L . Wolfe, Norristown Ho,spjta_l, 
J.ames B. Salmon. DanviHc HospjtaJ, __ _ 
Robert IL MiUer, DanviJJc Hos1>.ita.l, ___ _ 
iBcnn.ev ille I. Brode . . Schuy_lkil_l l;lave_Q. 

:3~ 89 
Jf, PO, 

1l~ rs -
1 

.31- ?\l _ 
-~~ .38 

•' 

:34 38 
J..5 .QO 

Jj -~~ 
~2.~ 

~~ 

Hospital. ---------- -------- ~- -------------
:Sampson F. Scott, Schuylkill Have_n 

Ho.spital. ---------------------------------
- - ---1 

18. Amounts ree.ov.er.ed fr.om estates of persons 
con.tln.ed in State Ho.spitals for the insane, 
as indi_gents, viz.: 

J .ohn S. McKnight, N.orr istown Hospital, 
Walker Y . Wells, Norristown Hospita l , __ 
J .. Wesley K.lar:e , NorrJstown Hospital, __ 
R .. 1\1. Coop.er. J1·., Norristown Hospital, 
Philip -Duen- , N.orristown Hospital, ___ _ 
Charles J. Loan, N.orristown Hospital, __ 
Emma Fennimore . Norristown Hospital, 

34 :~ 
64&3 
34 .;is 
50 oo 
~H 38 
34 38 
65 57 
32 86 
13 43 
20 10 
32 86 

Charle,;; 1\1. Smith, Warr.en Hospital, __ _ 
M.aria Gi !!llon, Wan-en H.ospjtal, _______ _ 
Louisa Williams, Warren Hospjta), _____ _ 
i\•Iary E. Clinger, Warren HospJtul, ___ _ 

18, Amount rccci vcrt from !Vhi tc Deer 'l'Pl.!'phonc 
Co.: 

Gross receipts, 19'14, ------------------------In t.eres t, ____ ________ --------- _______________ _ 

2:; , Amount rccch·cd fro m Wayne Cooperation As-
sociation: 

C apitlll Fitock, 1913, -------- -- -------------
Capital stock. 1914, ------------ - ----------
Ca pitnl stock, 1915, ------------------------

27, Amonn ts recovered from est a tcs of persons 
confined in State Hospituls for t.11n insnnP , 
as indigents. yiz: 

J':lizahcth 'l'ibbott. Dixmont HospittiJ, __ 
J nmcs F. Scasholtz, Harrisburg Hospi-

tal. ______ ------ - ----------------------------
Daniel .J. Oldham, Harrisburg Hospital, 
Ellen Lenihan, Norristown Hospital, __ _ 
Guy R. Bowen, Schuylkill Haven I-lospi-

ta l, ______ ______ ___ ________ _________________ _ 
James M. Duncan, Harrisburg Hospital, 

_____ , 

23 Ol! 
2 69 

5 00 
5 00 
5 83 

32 86 

211 H 
Ul2 15 
3-1 38 

75 00 
32 86 

-----1 
Oct. 5, Amounts recovered from estates of persons 

confined in Stnt.c Hospitals for the insane 
as indigents , viz: ' 

Emma L . Ginther, Norristown Hospital, 475 19 

Off. boc. 

,AmOUi!1lt. 

41'.1 17 

2.5 7$ 

15 83 

518 39 
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Year. Name. 

Chas . A , Achterman, Norristown Hospi-
tal, ------------------------ -- --------------

Ralph A , Hohrer, Harrisburg Hospital, 
Alice I. Upton , Warren liOSlJital, ------

1,285 61 
32 86 
20 21 

-----1 
6, Amount received from city of Erie school dis

2,882 40 I 
I 

trict: 
Loans, 1913 and 1914, -----------------------

10. Amounts recovered from es ta tcs of persons 
confined in 8tate Hospitals for the insane, 

500 00 I 
64 28 

IGO 00 
380 81 
32 86 

161 w 
32 86 

550 00 
32 86 
32 86 

as indigents, viz: 
Mary C. J~enton, Norristown Hospital, 
Amanda Ji. inker, Norristown Hospital, __ 
Wm. M . Johnson, Warren Hospital , ___ _ 
Mary Bcngele, Dixmont Hospital, -----~ 
John E. Potts,, Dixmont Hospital, _____ _ 
John L, Morrison, Dixmont Hospital, __ 
Wm, fL Gass, Harrisburg Hospital, ___ _ 
Salome Oswald, Harrisburg Hospital, __ 
Mary L, Meals , Harrisburg Hospital , __ _ 
Margaret M. Haas, Harrisburg Hospital, 

11, Amount rqce,ived from Westmoreland Grocery 
Co.: 

Capital stock, 1914, ------------------------ 1 ,450 00 
Loans, 1!H4, --------------------------------- 59 85 ! 

11, Amount received from Enon Valley Borough 

12. 

13 , 

16, 

16. 

16. 

School District: · 
Loans, 1912, -----------------------------.cc. -
Lo ans, 1913, ---------------------------------Loans, 1914 , _______________________________ o; _, 

1 33 
l 33 
~ 33 
3 23 

f'~t~~~~/g~~~-======================:::::====== 08 

Amounts recovered from estates pt persons 
confined in State Hospitals for the insane , 
as indigents, viz: 

Geo. H. Killinger , Polk Hospital, ____ _ 
Annie S. Elgin, Warren Hospital, ____ _ 
Nancy A. Faith, Dixmont Hospital, · ___ _ 
Allen B. Anderson, Harrisburg Hospital, 
Daniel W, Bordne,r, Harrisburg Hospital , 
,James F. Scasholz, Harrisburg Hospital, 
Hosie Brunner, Rittersvillc Hospital, __ 

_____ , 

2,657 82 
83 95 
32 86 

1,094 29 
32 86 
32 86 1 
32 86 

-----· 
Amount received from city of Erie school dis- i 

trict: 1' 

Loans, 1913 and 1914, ----------------------- 1,202 80 
--1 

Amount received from Wind Gap borough , 
(No.rthampton county): i 

Loans, 1915, --------------------------------- 2 28 i 

Amount received from Harmony township 
school district (Forest county): 

Loans. 1915, --------------------------------
Interest, ------------------------------------

Amount received from St. Clair school dis
trict (Allegheny county): 

Loans, 1914, --------------------------------
Loans , 1915 , ---------------------------------

I 

I 
22 80 I 

10 

3 80 
139 34 

667 

-
Amount. 

1,813 87 

2,882 40 

1,937 73 

1,509 81) 

7 30; 

3,91i7 50 

1.202 80 

2 28 

22 90 

143 14 
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SCHEDULE J-Continued. 

SCHED1JLE OF COLLECTIONS. 

Yl:iai'. Name. 

18, Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

Calvin 'l'. Kraft, Harrisburg Hospital, __ 
,lames F. Seasholtz, Harrisburg Hospi-

tal, -----------------------------------------
Mary P. Boyer, Norristown Hospital, __ 
Emma Guilliam, Norristown Hospital, __ 
Mary P. Styer, Norristown Hospital, __ 
Sarah J. Comstock, Dixmont Hospital, 
Edwin J. S. Minnich , All entown Hospi-

tal, ________ ---------------------------------
E liza bcth M. Colbert, Allentown Hospi-tal , _______________________________________ _ 
John R. Gillespie, Allentown Hospital, __ 
Lizzie S. Smith, Warren Hospital, __ __ _ 
Lena Po11st. Danvi'lle Hospital, ________ _ _____ , 

HI , Amounts recovered from estates of persons 
confined in Htat.c Hospitals for the insane, 
as indigents, viz: 

'l.'homas E. Strine, Allentown Hospital, 
Oora C. Eberhardt, Norristown and Al-

lentown Hospitals, ---------------------
Ella M. Berkemyer, Norristown and Al
. lentown Hospitals, ----------------------

Wm. J. Collins, Sr., Norristown Hospi-
tal, _________________ -------- _______________ _ _____ , 

20, Amount r eceived from Youngwood Cemetery 
Co.: 

Capital stock, 1909, -----------------------
Capital stock, 1910, ----------------- , -----
Oapital stock, 1911 , -----------------------
Loans. 1910, ---------------------------------Loans, 1911, _____________________________ .; __ _ 

In tercst, -------------------------------------

23 , Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
as indigents, viz: 

,Tohn L. Morrison, Dixmont Hospital, __ 
Hannah C. Deardorfi', Harrisburg Hos-

pi ta 1, ------ --------------------------------
Clara Weaver, Harrisburg Hospital, __ 

21, Amount received from Warren County Tele-
phone and 'l'elegrap b Company: 

Capital stock, 1913 , -----------------------
Capital stock, 1914, -----------------------
Gross receipts, 1913, -----------------------
Gross receipts, 1914, -----------------------
Gross receipts, 1915, ------------------------

·25, Amonnt received from Dupont Land Co.: 

27, 

Capital stock, 1913, ------- -----------------
Interest, ------ -- ___________ ----- - -- _________ _ 

Capital stock, 1915, --- ---------------------
Interest, _____ ---------------------------- ___ _ 

Amounts recovered from estates of persons 
confined in State Hospitals for the insane 
as indigents, viz: ' 

E. Howell Headley, Norristown Hospi-
tal, ------- --- ---------------- __ -------------

oft. lJoc. 

Amount. 
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Year. 

OF THE ATTORNEY GENERAL. 

SCHEDULE J-Continued. 
SCHEDULJ!: OF COLLECTIONS. 

Name. 

Mary Kern, Allentown Hospital, _______ _ 
Mary Geary, Polk Hospital, ------------
John M. Cochrane, Wernersville Hospi-

tal, -----------------------------------------

36 70 
579 93 

238 85 

31, Amount received from Gregg-William D. 
Rogers Co.: 

Capital stock, 1915 (14 mos.), -------------
Interest, ------ --- ---------- _________________ _ 

-----1 
Nov . 2. Amounts recovered from estates of persons 

confined in State Hospitals for the rnsanc , 
a.s indigents, viz: 

6, 

6, 

10, 

10, 

10, 

15, 

15, 

Sarah Kilmer, Harrisburg Hospital, 
Elizabeth Moyer, Harrisburg Hospital, 
Minnie Huntley, Harrisburg Hospital, __ 
Mary Miller, Harrisburg Hospital, 
Benjamin Oursle•r, Harrisburg Hospital, 

----
Amounts recovered from estates of persons 

confined in State Hospitals for the insane, 
a,s indigents, viz: 

Charles A. Shirk, Harri sburg Hospital, 
Margaret Yerkes, Norristown Hospital, 
Elizabeth Davison , Dan v i li e Hospital·--
Rose L. Allen, Danvill e Hospital, _____ _ 

Amount recciYed from Union Park Land Co.: 
Capital stock, 1915 (14 mos.), ------------
In tercst, --------- --- ·-------------------- ----

Amount received from "Mercer Iroi1 and Coal 
Co.: 

Ca pi ta! stock, 1915 (14 mos.), -----------
On account loans, 1915. -------------------

--- -

----
Amount received from Straban township 

(Adams county), on account State-aid high
way construction , balance, -------------------_____ , 

Amount received from borough of Ridgway 
(Elk county) , on account of State-aid high
way construction, ----------------------------

Amount received from West Reading Motor 
and Hardware Co . : 

Capital stock, 1914, -----------------------
Interest, -------------------------------------

Amount received from Provident Realty Co . : 
Capital stock. 1912, - - ----------------------
Interest, ----------------- --------------------

Capital stock, 1913, ------------------------
Interest, -------------------------------------

Capital stock, 1914, -----------------------
Interest. ------------------------ -------------

Loans, 1912, -------- - ----------- -- ----- ------
Interest. ----- ------- -- ----- --- ---------------
Loans, 1918 , _____ " ___________ ., ______ " ____ _ 

-----! 

_____ , 

_____ , 
_____ , 
_________ , 

--------- : 

In tares t, ------------ -------·--·-·-·-······ •• ---------
Loans, 1914, -----·--------------·-·----------
JQ t11re1t1 •• ,. •• ,.,. •••••• ,, ••• ~ -~~~-~· ---------· ___ ......,,.... 

669 

Amount. 

889 86 



APPENDIX TO REPORT. 

SCHlDDULE J-Conti11iieal. 
SCHEDULE OF COLLEcrJ.iroNS:. 

Yeai" 

pee:. 

20, ArnouJJt rtlcdvt!d irM1i South Lincoln Lai1d 
Oo.: . . 

Capital stock, 1918. ------"---"-""--""-· · ·-- · 
In tcres t, ___________________ ----- ~ --" ------ ··-

Pees of offiec; _____ cc-- ------- --~-=--------- · 

125 00 
15 Ill 
7 Q[j 

~--~-

:lo. A111oui1ts rec·overca iruiu es'tates· of' pifrs'ons 
coiJJiniid in State Hospitals for the ins·anc, 
as indigents , viz: . . 

Einily M. H. Ellis, Nonistown Hos'pltul. 
~dii.iamiii . Irgailg, Norristown Hoi:ipitul, 
i).lice b. Loose, H,anis'burg Ho.spital, __ 
Airn i() s. Elgin, Warren Hos'pital, ____ _ 
Mart in W. Crammer, Wanlin Hos11i.tal, 
barm.clla D.c•Blase, Blocldt'.iy Hospita), ._ 
Htinrlctta Ko6hler. \Vbblh·i Ile Hospital. 

60 oii 
500 uo 

il2 86 
19 50 

327 87 
54 86 

248 29 
----

20, Arppuut rllceiYecl from uorough of Ridgway, 
Elk Co. i 

Oi1 . accouht St<tt.6-aill h)ghi¥ay C!.mstrue-
ti 011' --- -- -- --- ----- -- - ------ -·· --------- -- - 500 00 

2:.?. Arn(Junt recl·iYed fro1J1 Th e lkyoulc.ls Co. : 
1Jonus , ------------------- -- ------·----·-·---- 26 17 

2:.?, Amounts r ecovercll fr\lm estates of P <H'~ous 
eo11lined in State Hos11it.<iJ s for the insun<·, 
us iJJdigents, viz: 

Walter Clul'l'lll't' Arno ld. Norr istown 
I-1 OS pi ta ] , - ---- -- - _____ -- - --- _____ -- ----- __ -

Elb:auet.h J\fogargee, Norristown Hospi-
t.ul. -- ------ --------- - - -- - - - --- ---- - ------ - - -

1':1rnua B. 'l\,tlow. Norristown Hospital , 
Clrnrlc8 11. Lewis, ~~pring City Hospital. 
Julia O'Brien. D<111\'illl' Hospitul. _______ _ 
Mury ,J. Yau Dyko . Danville Hospital , __ 
Geo. P. Bogur, Harrisburg Hospita l , __ 

~3. Amouut rcce il'ed from J\l ercer Iron anu Coal 

~I. 

27. 

Ou.: 
Capita l stock, 1915 (14 mos.) , ___________ _ 
Bulanee. Joans, 1915, ------------------·---
! n teres t. ____________________________________ _ 

A rno1111 t.s rceoYered from est a tl':'< of persous 
conl·incd in State Hos pital s for the insunc , 
us Indigents. Yiz: 

Cora 0. l~berhurt , Allentown Hospital , __ 
Ro lomon 0. Kelso. Brookville Hospital , 
San1h Lehrman. Harr isburg Hospital, __ 

Arnount received from Hunt ingdon and Clear
field 'l'elephone Co.: 

J ,o ans. rn14. __ ____ . . ______ __________________ _ 

J. Amount. recei vcd from Grund Five and 'l'i:in 
0Rnt. Stores Co.: · · 

Capital stock. l!H5 (14 mos.). ----------·--
1 n terest. _____ _________ _ ---·-· __ _____________ _ 

1. Amount reeei\·cd from Active Rea l Estate Oo.: 
Ca pital stock. 1915 (14 mos.) , ------------Pen al ty. ____________________________________ _ 

l n t.ere·:s r. .,,,., ·-c---·--·------·--.--., -------

215 55 

65 107 
l.000 00 

~50' 00 
17 50 

;jJ7 16 
'27 03 

15 73 
101 00 

2 29 

32 86 
550 00 
38 58 

1,897 63 

46 67 
. 81 

5 83 
58 
16 

Off. Doc. · 

Amount : 

147 96 

1.243 38 

500 00 

26 · 17 

2,422 81 

ll!J !J.l 

621 44 

1,897 63 



No. 6. OF THE ATTORNEY GENERAL. 

SCHEDULE .J~Coniini1e<l. 
SCHEDULE; OE' COLLECTIONS. 

Year. Nainh. 

5, Amount,s recovered from estates of persons 
cqnfined in ,State Hospitals for the insane, 
as indigents, viz: ' ' ' 

Hannah E. Ditting, Norristown Hospi-
716 31 

500 OU 

8 48 
3,5(} 00 

15 00 

tal, ________________________________________ _ 
Mary Chapman Fenton, Norristown Hos-

pi ta!, ------------------------- ____________ _ 
Elizabeth Emma Jacoby, Norristowu 

Hos pi ta I, _____ ___ ----------------------- __ _ 
Alvin Ulrich, Harrisburg Hospital, ___ _ 
Joll'n H. Heck, Allentown Hospital, ____ _ 

6, ·Amounts recovered from estates of persons 
confined in State Hospitals for the insane, I 

I 

ti.18 ,JiJ , 
1::(j ,,j 

7, 
I 

us indigents, viz! . , 
'!'hbrnaS w: tlaH1• Warrcii Hbifoi tul ___ _ 
At~drliw Wa~§oii, ·werh,cr!iv ili e Hos1iital. 
Wm; J. A. Brewster, Norristewn Hospi-
. ta!, ___ c,------------------------------------- 12!! 20 
Anille , E. Nico.in, Nqrristown HospitµI,__ 32 18 
,H;ihri i;, Mc){night, ,Norristown Hospital, il2 18 
'fiighinuh Myers, Nqrristowl1 Hosr>ital , 500 00 
tihas. C. Otto. l>ailvillu Hospitul. -"---- - 32 50 
13aiuui:JI s, Miller. Lul1eastcr Ho!lpitul, -~ 1'13 85 

----~ 

Alnoullts reeovereu frorn cs ta te:,: of persons 
confined in State llospilals for the insane, 
a.s indigents, viz: 

Elizal.rcth Megargee, Norristown Hospi-
tal, -----------------------------------------

Margaret A. Sellrciner, Norristown Hos-
pi ta I , -- - ------------------------------- - ---

Ludwig '!'rein. NorriHtow11 llospital, ___ _ 
J~illie Rawn, Nonistowu Hospital. _____ _ 
Ellen Mitton. Norristown lloo:pitaL ____ _ 
Walker Y. Vl'el li,;, Norristown l:lospital, __ 
'!'hos. Powers, Norristown Hospital, ___ _ 
Clara E. Goldy, Norristown Hospital, __ 
Eliza 111. Percy, Norristown Hospital, __ 
John A. 'l'urner, Norristown Hospital, 
Bridget Sweeney, Norristown Hospital, 
Bertha C. Faeklcr , Norristown Hos pi tu!, 
Wm. Watson, Norristown Hospital, ____ _ 
Henrietta Koehler, Woollvil le Hospital, 
Lena J,ayin, Spring City Hospital, ___ _ 
J,aura Ryan, __ Spring City Hospital, ___ _ 
Margaret Doyle, Spring City Hospital, 
Morris Kuteher, Spring City 1-1 ospital, __ 
Mary Adams, Spring City Hospitai, ___ _ 
Angelo Rcstanco, Spring City Hospital. 
Margaret Dougherty, Spring City Hospi-

tal, -------"------- ------------ -- ------------
Herman Weiss, Rpring City Hospital, __ 
Susan Morrison, 8pring City Hospital, 
Marion Growler, Spring City Hospital. 
Chas. K. Rodearmel, Spring City Hospi-tal, _____ __ c ________________________________ _ 

Fred Zimmerman. Spring City Hospital, 
Hannah Blas band, Spring City Hospital, 
Geo. Wagner, Spring City Hospital , ___ _ 

32 18 

:1:.l 18 
32 18 
32 18 
32 18 
82 18 

151 91 
32 18 
32 18 
32 18 
32 18 
3:l 18 
32 18 
26 00 
15 00 
4 00 

35 OU 
8 00 
7 67 

11 31 

6 43 
1J 00 

13 50 
5 00 

16 00 
14 .84 
50 00 
7 00 

! 
7,, Amount received from borough of Hidgway, 

Elk county, on account of State-aid , high
wny C(HJ.strpction. ~?~1tn1?t No. 83, .,-·---- _5oo oo i 

671 

AmouHt. 

1,.j8[! 79 

761 82 
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SCHEDULE J-Continued. 

SCHEDULE OF COLLECTIONS. 

Year. Name. 

12 , Amounts recovered from estates of personu 
confined in State Hospitals for the insane, 
a,s indigents, viz: 

Blanche J~. Wolfe, Norristown Hospital, · 
Lena Weimer, Norristown Hospital, __ _ 
Obas. J. Loan, Norristown Hospital, __ _ 
Robert M. Cooper, Norristown Hospita"l, 
Mary Chapman Fenton, Norristown Hos-

pi ta! , _ ------------------ ----------------- ---
Louisa F. Daubert, Norristown Hospi-

tal, -----------------------------------------
Chr ist in a R. Kinzie, Norristown Hospi-

tal, ---------- ----------------------"--------
Step lien McGowan, Norristown Hospital, 
J£lizabeth A. Matchin, Danville Hospital, 
Sampson F. Scott, Schuylkill Haveu 

Hospital, -- ------------ ------------ -------
Benncville I. Brode, Schuylkill Haven 

Hos pi ta! , ------------ -- --- -- --- ------------
-----! 

19, Atnounts recovered frorn estates of persons 
confined in State Hospital:-; for t.he insane , 
as indigents, viz: 

Marguretta P . Yewdall , Norristown Hos-
pital, ------------------------ --------------

Margaretta P. Yewdall, Norristown Hos-
p i ta!, ______________________________________ _ 

Samuel .Hoyle, Norristown Hospital, __ _ 
Ellen Lenilrnn . Norristown Hospital, __ 
Philip Duerr , Norristown Hospital, ___ _ 
Mary P. Gillespie, Norristown Hospital, 
Emma Fonnimore, Norristown Hospital, 
.J. Wesley Klare., Norristown Hospital, __ 
Stephen McGowan, Norristown Hospital, 
Andrew Watson, Wernersv i.]] c Hospital, 
J,ena Poust, Danville Hospital, --------- · 
Ella McConnell, Danville Hos pi ta!, ___ _ 
Clara BaJ-dauf, Warren Hospital, ______ _ 
Mary E. Clinger, Warren Hospital, __ _ 
Melvin Hays, Dixmont Hospital, -------
Sarah J . Comstock, Dixmont Hospital, 
Isaac Anderson, Mercer County Home·, __ 
Rosie Brunner. Allentown Hospital, ___ _ 
Elizabeth M. Colbert, Allentown Hospi-tal , ________________________________________ _ 
Edwin J. S. Minnich, Allentown Hospi-

tal, ________ ---------------------------------
Harry K. Bassett, Spring City Hospital, 
Carmela De Blase, Blockley Hospital, __ 

-----
20, Amount received from Doubleday Hill Electric 

Co.: 

22, 

Capital stock, 1913, ------------------------

Amounts recovered from estates of persons 
confined in State Hospitals for the insane, 
us indigents, viz: 

Franklin Koontz, Norristown Hospital, 
Wm. Stanley, Norristown Hospital. __ _ 
Mary McGrory, Norristown Hospital , __ 
Lizzie Doersam, Norristown Hospital, __ 
Robert R . Miller, Danville Hospital , •••• 
Julia O'Brien, Danv!lle Hospital; ••••••• 
Mary Scholl, Danville Hospital , ....... . 
James B. Salmon, Danville Hoapltal, ••• 
Anna A. Mertz, Allentown H9J'R!PYJ, •••• 

Off. Doc. 

Amount . 
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Year. 

26, 

26, 

· 21. 

OF THE ATTORNEY GENERAL. 

SCHEDULE J-Continued. 

SCHEDULli; OF COLLEC'rIONS. 

Name. 

John R . Gillespie, Allentown Hopsital, 
Owen Williams, Allentown Hospital, __ _ 
Chas. M. Smith, Warren Hospital, ____ _ 
Louisa Williams, Warren Hospital , ____ _ 
Wm . D , P. Lay, Wernersville Hospital, __ 
John E. Potts. Dixmont Hospital, ____ _ 
Nancy A. Faith, Dixmont Hospital , __ _ 
Rebecca Motz, Harrisburg Hospital, __ _ 

Amount received from Advance Amusement 
Co . : 

Bonus, ---------------------------------------

_____ , 

Interest, -------------------------------------_____ , 
Amount received from McKeesport and Yough

iogheny Railroad Co.: 
Loans, 1910, --------------------------------
Loans , 1911, ------------ ---------------------_____ , 

Amounts re·covered from estates of persons 
confined in State Hospitals for the insane , 
as indigents, viz: 

Chas. K. Rodearmel, Spring City Hospi-
tal, --------- ·-------------- -----------------

Margaret Doyle, Spring City Hospital , 
Morris'Kutcber. Spring City Hospital, __ 
Geo. Wagner , Spring Oity Hospital, __ _ 
Alice Scott, Spring City Hospital , 
~usan Morrison. Spring Cfty Hospital, 
Lottie Weikel, Spring City Hospital, 
T. Parry 'l'yson, Norristown Hosp.ital, 
Davi d H. Bliem , Norristown Hospital, __ 
H. Frank Robinson, Wernersville Hospi-

tal, ----------------------~------------------
Elizabeth 'l'ibbott. Dixmont Hospital, __ 
Thos. E . Stine, All entown Hospital, ___ _ 

673 

Minnie Huntley , Dixmont Hospital, 
Cathe·rine Brandon, Warren Hospital, __ 

1,569 90 

Total for the year 1916, -------------------------- $164, 750. 90 

Grand total for years 1915 and 1916, ------------ $511,872 82 

43.....:....6-1917 
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Workmen's Compensation Bureau; paym el!t out of specific appropria-
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BULLETINS. 
Automobile licenses, monthly; distributiot) by Highway Commissiouer, :l40 

BUREAUS. 
Medical Education and Licensurc ; ea111 111t '"'tnblish rule limiting final 

f':rnminatio11 to on" trial, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . G90 
Medical Education and Licensure; rc-t>xaminntion of applicants for 

license to practice nwrli<'inr, ...... : . . . . . . . . . . . . . . . . . . . . . . . . . . . 603 
BRYAN, WILLIAM J., OPINIO~ 'L'O. 

\Vorkmcn 's Compensation Aet -l1ot in conflict with treaty with Italy 
as to responsibility for injuries or clt·atli, . . . . . . . . . . . . . . . . . . . . . . G.f8 

BUSINESS I N DEPARTMENT. 
Summary of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . v 

c. 

CALIFORNIA S'l'A't'E NORMAL SCHOOL. 
lVIann er of re<1ucing insui·a111_T matter of dct'i:-;ion for ]{oan] of 't"'n1st- ~·vs, 

CAMBRIA S'l'EEL CO. 
Minor; utkndm1c0 at ~cl1 uol mid cmployme11t iu ultcniate wcc:lrn, .... 

CANDY. 
Glazing of prohibited, .................... . . ............ ..... . . . 

CAPI'l'OL PARK EX't'ENSION. 
Co1ulen111ation proceedings iu co11n(ctiou \Yi th; Sclw(1nle E . ........ . 
MinutP- book of proceedings to be kept and to be OJI :n for public 

insurction, bnt request for ins1)('ctio11 of memurancla of avpraiH"-
111l'ntH, etc., may be rnfusecl, . ... . ..... ... . . . . . ..... . ......... . . . . 

Paying :nvnrcl:.; mndf' h1 l)Hytncnt of h11 1c1H tuk 'll b,r <·oud ti tn11: ttio11 , 
CJ.\Tti'IT\.AL ('Oi\IPANJB:~. ' 

Not PX• ·tn]J1 from payment of li1·1•11 HI' f :ix laid by ;\ 1•1 of 1913. , . . , , 
CA'.rFISH ISLAND. 

Pnrcl1nse o[ b:r Hownnl Fr,\'l,\·1., . ... . . , . . . . .. . . .. . .... . ..... . .... . 
CA'.rSUP. 

\ Tio}ati Oll of l 1
Ul'C }1

1
11od ] ;:1 \V~ ; nl'iµ;i11:1] }l :l(•k;1gvN, ... •, . . . . , . ,., .. 

CEN'l'RAL 'l'lHJS'L' COMPAN Y, l'l'l"l'S I: l :unrr. 
Liqnirlntion of, ......... . ....... . . ... . . .......... .. . .. .. . .. . . , . 

<jJIJ\ RlrPJl~S, ~~'i\'.'rE BOAR1> nJ 1"', OPJ;\"ION 'rO . 
. f:iil ; f'OIT1 ctio11 of ohjP<·t-ion:ild" co1l(li 1·.ion s in, ... . ... ............ . 

''i'r·Rr" rll f-lt;1t0 H11KJ•itn l for J :1"n111·: f:u ihli11g Co111miKKio11 ma.v scl<·~t 
µny sitt· \ \"t•N t· of ..1\1lq!;; 11·11 _y l\i!J11i 1tni11 :-;; 1 .. ~, . ~ .. , l •••• l l •••• ~ ~. ~ 
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CHARTERS. 

Bank ; ariproved by Attorney General ; Schedule B, . . . . . . . . . . . . . . . . 629 
Benscreek Water Co.; chartered to supply one municipal division can-

not secure right for whole of adjacent municipal division, . . . . . . . . 70 
Employers Mutual Liabilities Insurance Associations; subscribers need 

not personally sign and acknowledge articles of association, . . . . . . . . 214 
Insurance Company ; approved by Attorney General, Schedule B, .. . : 629 
P enn Mutual Life Insurance Company; had power to add to contract 

a monthly payment during a disability period, . . . . . . . . . . . . . . . . . . 223 
Scranton Workers' Co-operative Association; payment of bonus be-

fore incorporation, .... : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 
Sterling Coal Company and Sterling Smokeless Coal Company; duty 

of .Secretary of the Commonwealth in determining similarity of 
names, ............ . .. .... ... . ...... , . . . . . . . . . . . . . . . . . . . . . . . . 83 

CHJ<JCK-WEIGHMAN. 
Scales; authority to test, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 410 

CIIILD LABOR. 
Bowling Alleys; employment of minors in, . .. .... .. . .... ... ... . .. . 309, 388 
Cigars ; employmput of minors under sixteen in manufacture of, . . . . 365 
Employment certificates; not necessary for minor between the age of 

- fourteen and sixteen when employed on a farm or in domestic 
service, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 306 

Employment of minor as water boy in a railroad track repair gang, . . 373 
Nurseries; employment of children falls within exception of Act of 

1915, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 505 
Public Instruction, Superintendent of; Answers to ninctcu questions, 297 
School; attendance at and employment in establishment in alternate 

Wef'ks, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 353 
Working certificates obtained unde'r Acts of 1909 and UHl, valid after 

Jan. 1, 1'916, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 351 
CHILDREN. 

Unborn child; pension may not be granted to mother of, . . . . . . . . . . 597 
CIGARS. 

Minors under sixteen ; employment of in manufacture, . . . . . . . . . . . . . . 365 
COATESVILLE WATER SUPPLY. 

Action of C"mmissioner of H ealth upon application to change, 332 
COLLA'.rERAL INHERITANCE TAX. 

Attorney making appraisement of estate, not to receive fee or reward 
from administrator, .. .. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 164 

COLLECTIONS. 
Schedule J , .. ..... .. ............ . .. ..... ........... · . . . . . . . . . . . 644 

COLUMBIA NATIONAL BANK. 
Eseheats; Act of June 7, 1015, declared constitutional, . . . . . . . . . . . . x 

COMMERCIAL FERTILIZERS. 
Adding figures "1916" to trade name does not make such a new brand, 565 

COMMUTATION AND PAROLE. 
Bevilhimer, Harry; Western Penitentiary; commission of felony while 

released on parole, .. .. .... ' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 512 
Detainer; effect of lodgment of upon prisoner's application for parole.. 526 
Harris, William; Western Penitentiary; parole of prisoner charged 

with crime in an~ther State, .......... · · . . . . . . . . . . . . . . . . . . . . . . . 516 
O'Gorek, George; Eastern Penitentiary; commission of felonious entry 

while on parole~ .•..... • '. ........•...•.. · · •••• · · · • ... · . . . . • . . . . ?37 
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COMMU'l'ATION AND PAROLE-(Continued). 

Prisscumti, Bruno; E astern P enitentiary; conviction of inciting to 
riot and trespass while on parole, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 538 

\Valsh, John; Eastern Penitentiary; sentenced on second offense <lnr-
ing period of commutation, . .. ... . ... .. .. . . .. ............... ·. 515 

\Velsh, Herbert ; Eastern Penitentiary ; Act .of May 10, 1909, does not 
apply to prisoners sentenced prior to Jnne 30, 1909, . . . . . . . . . . . . 523 

COMMISSIONS. 
Capitol Park Extension; minute book of proceedings to be kept and 

to be open for pub!ic inspection ; but r equest for inspection of 
memoranda of appraiscments, etc., may be ·refu sed, . . . . . . . . . . . . . . 558 

Capitol Park Extension; payi11g awards" macle in payment of lands 
taken oy condemnation, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 588 

Game; notifying sheriffs as to unlawful release, . . . . . . . . . . . . . . . . . . . . 422 
Indus trial Home for \Vomen; within power to enter into contract to 

cultin1tl' aml farm por tion of lancl purchased, . . . . . . . . . . . . . . . . . . 581 
M uncy Industrial Home for \Vomcu; may ask for new bi~s whr-n 

amount of bid exceeds sum available for builcli11g purposes, . . . . . . . 552 
Navii;ation, Board of Commissioners of; master of outwanl-bou11 d 

Yl'SHcl may choose any licensed pilot, . . . . . . . . . . . . . . . . . . . . . . . . . . 512 
Panama-Pacific Exposition; payment out of appropriation of expenses 

of Second Pennsylvania Regiment to Exposition, . . . . . . . . . . . . . . . . 567 
Pcnnsyh ·ania Oral School; transfer to C.ommonwcalth, . . . . . . . . . . . . 543 
Prison Labor ; entire approp riation of 1915 for purchase of material, 

etc., for prisons not to be turned over to, . . . . . . . . . . . . . . . . . . . . . . 132 
Prison Labor; Highway Commissioner may let contract to, . . . . . . . . 267 
Prison Labor; delegation to of supervision of employment · ancl com-

pensation for convict labor, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 518 
Prison Labor; employment and compensation of prisoners in correc-

tional institutions, .... .............. . ............ .... . . ~. .... . 520 
Prison Labor ; approvriation of Act of 1915, to be known as the Manu-

facturing Funcl, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 523 
Prison Labor; sale of manufactures to any departments or in any 

county of Commonwealth, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 527 
Public Service; payment for SC l"\"ices of exverts out of ap1n·o11riation, 105 
.Public Service; does not have power to vrcrnnt change of m t"s be-

comiug effective after thirty days from filing of a rate schedule, . . 445 
R evenue Commissioners; ap111·ovul of banking institution us depository 

fo r \VorkmC'n's Insurance Fund, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189 
Robert l\'Iorris l\fonumcnt; pa.vmeut to artists for 11lastPr modrls rx-

hibitcd in comtlf'ti tioll , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 114 
:;;uMi1·1·s· \'ok; pow1·rs. COl1l[ll' ll Htl1ion aud 1l11ti1·s of, . . . . . . . . . . . . . . . . 30 
\\ 'cst .. 1·11 Ntn1P Hospital for Insane; sel1·1·1ion of Ull.\" site w1·st of 

Allq;l1 t'ny l\'Iou 11 tui ns, 585 
\\'ol"kmrn's I11snrnn cc Fn111l ; approprinticrn to 1lors not 11ro,·idc for 

jrn-m rnn cf' of l'mtt lo yt·~ of go\'1•n11nen ta l ag-l'nC'il':-:, . . . . . . . . . . . . . . . . ]f}J 

( '0 :'\l>El\1:\'A'l'lOX PHOCEEDINGS '1'0 DE'l'ERMCNE .\l\IOUN'r OF 
DAMAC:I<JS FOR 'l'AKING LAND IN CONNECTION WI'l'II 
CAPITOL PARK EX'l'ENSION. 

Schedule E, ..................... . .. .. ... . . . . . ....... .... . ...... 
CONDITIONAL SALES. 

638 

Fifty cent tax on original writs not 11Pmnmlablc by Al1ditor GC'ncral, 165 
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96 

Allegheny County, . . . .. ... .. . . ... . ... . . ; . . . . . . . . . . . . . . . . . . . . . . 77 
CONSTITUTIONAL AMENDMENTS. 

Senate Resolutio1i 1406, not to be advertised and printed on official 
ballot for 1915 November election, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 62 

CONSTITUTIONALITY OF STATU'l'ES. 
Anthracite coal; June 27, 1913; unconstitutional, . . . . . . . . . . . . . . . . . . xi 
Cold Storage Act; section declared unconstitutional, . . . . . . . . . . . . . . . xii 
Escheat Law of June 7, 1915; sustained, . . . . . . . . . . . . . . . . . . . . . . . . x 
Insurance companies ; Act requiring filing of schedule of rates before 

being licensed ; pending, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xiii 
Judge; mandamus to compel hearing of cases from Clinton County; 

Act of May 14, 1915, unco11stitutional, . . . . . . . . . . . . . . . . . . . . . . . . xiii 
Lunatics; fixing liability of estates; June 1, 1915, held constitutional, ix 
Motor vehicles; appropriating to Highway Department moneys de-

rived from registration and licenses; June 7, 1913; held constitu-
tional, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ix 

Public Service Company; amendment of 1915 constitutional, . . . . . . . . xiii 
Pure Food Law; constitutional, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xii 
'l'ra nsfer of shares of stock; Act of June 4, 1915, not unconstitutional, 119 

CONTRACTS. 
Automobile tags; Highway Commissioner may let contract to Prison 

Labor Commission, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 267 
Fidelity of persons; issuance in violation of provisions of Act of 

June 1, 1911; David Barlow; NuBone Corset Company, . . . . . . . . 231 
Foreign life insurance company; president may make contract for 

commission on premiums if not detri:mental to Pennsylvania i11sur-
a11ts, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 233 

Industrial Home for Women; within power of Co~mission to enter 
into to cultivate and farm portion of land purchased, . . . . . . . . . . . . 581 

Lunatic Hospital, Harrisburg; supplies; making of for period shorter 
than one year, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 582 

Penn Mutual Life Insurance Company; right to add to contract a 
monthly payment during a disability pci:iod, . . . . . . . . . . . . . . . . . . . . 223 

Public Printing, contracto1• for; partial failure to perform work after 
total loss of plant by fire, .......... -. . . . . . . . . . . . . . . . . . . . . . . . . . 465 

Public Printing; contract not to be extended beyond expiration, . . . . 470 
Road building; Highway Department not to exceed appropriation plus 

shares due Commonwcaltli by counties, townships, etc., , . . . . . . . . . . 259 

CORPORATIONS. 
American Druggists Fire Insurance Company; licensing , of without 

filing schedule of rates, ........ · · .... · · · · · · . . '. . . . . . . . . . . . . . . . xiii 
Annual reports; Auditor General not to grant extension of thirty days 

time for filing, ... ... .... · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · . ·. . . . 148 
CORPORATIONS. 

Banking Commissioner; failure of directors to acknowledge letters,. . 287 
llenscrcek Water Co.; chartered to sum1ly one municival division can-

not secure right for whole of ad jacent municipal division, . . . . . . . . 70 
Bonus on capital stock; claim discharged by judicial sale of property 

and franchises of corporation, .....•.. · · · · · · · · •..•...... : . . • . • 166 
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Building and Loan Association; isslian<!e of fuii patd or prepaid stock, 276 
Building and Loan Associations; Banking Commissioner has power to 

determine if operations are dangerous or unauthorized. Cannot in-
sure lives of members so that stock matures at their death, . . . . . . 278 

Capital stock reports; Auditor General may extend time for filing 
for thirty days after March 31, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 170 

Coal companies; rendering of bills to under Workmen's Compensation 
Law for treatment of injured employes, . . . . . . . . . . . . . . . . . . . . . . . . 575 

Columbia National Bank, Union Trust Company of Pittsburgh and 
Germantown Trust Co. Escheat Act of 1915 declared constitutional, x 

Conewago Gas Company; having bought properties and franchases 
of other corporations, .not required to pay again bonus on capital 
stock upon which vendor companies had paid, . . . . . . . . . . . . . . . . . . 96 

Crew-Levick Oil Company; scope of Mercantile License Tax Act 
of 1899, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xvi 

Employers Mutual Liabilities Insurance Associations; not necessary 
for subscribers personally to sign and acknowledge articles of asso-
ciation, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214 

Employcs as stockholders ; application of Act of June 2, 1913, . . . . . . 384 
Equitable Life Assurance Association of the United States; taxation 

of premiums, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xi 
Escheat Act of 1915 complete ,system for escheat of money held by 

persons or corporations to which it applies, . . . . . . . . . . . . . . . . . . . . . . ] 30 
l~idelity a nd Deposit Company of Maryland ; taxation of prqminms,. . xii 
Foreign life insur:mce company ; president may make contracts for 

commission on premiums if not detrimental to Pennsylvania insur-
ants, .... ......... ... ... ... .. . ... ..... .. _....... .. ............. 233 

Hydro-electric companies ; not taxable on gross. receipts if not en
gaged in electric lighting; though selling current to electric light 
companies, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 172 

Insurance companies; deposit of securities with State Treasurer, . . . . 200 
Insurance ; re-sale of life insurance by former employes, . . . . . . . . . . 234 
Metropolitan Life Insurance Co., taxation of dividends, . . . . . . . . . . . . xi 
National Bank; funds invested in stock of F ederal. R eserve Bank not 

subject to t axation, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 99 
National Bank not to be taxed under Act of 1907 if exercising powers 

conferred by United States Government, . . . . . . . . . . . . . . . . . . . . . . 108 
National Banks included in Escheat Law, . . . . . . . . . . . . . . . . . . . . . • . . 117 
National Banks; tax upon sale or transfer of shares of stock, . . . . . . 119 
National Bank may become sole surety for township treasurer; but 

cannot be elected as, . . . . . . . . . . . . . . .. . . . . . . . . . • . . . . . . . . . . . . . . . 239 
Obligations issued by private corporations to resident trustees for 

non-resident persons or corporations liable to taxation, . . . . . . . . . . 161 
Pel)-n Mutual Life Insurance Co., t axation of dividends, . . . . . . . . . . . . x 
Petroleum T elephone Company, foreign corporation, not allowed off-

set on bonus already paid, as such foreign corporation on capital 
in Pennsylvania, .................•......•.••......•.•••.•. ' " • 593 

R eports ; acceptance by Auditor General when filed before last day of 
]~"[ arch , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . • . . • • . . 151 

Savings and Loan Associations; fee of 5 per cent. illegal unless com-
pany complies with provisions of Act of 1905, . . . . . . . . . . . . . . . . . . . . 289 

Scranton Workers' Co-operative Association, payment of bonus before 
incorporation, ...... .......•.. , .. , . ~ ...•.. , . , ... , , , ....... , , , , 61 
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Secretary of the Common\vealth; determining similarity of names; 
Sterling Coal Company and Sterling Smokeless Coal CompanJ', . . . . 83 

Shenango l!'urnace Company; taxubility on assets hclu outside of State , 
to be submitted to court, .. ... , .... . .... . . . ., . . . . . . . . . . . . . . . . . . . 175 

Street railway may be compelled to place its tracks at grade estab-
lished by Highway D epartment and may be indicted for failure to 
do so, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 249 

St1·,Jet railway and electric light companies have right to acquire stock 
and sPenrities of light, bent and power companies, . . . . . . . . . . . . . . 441 

Taxation of obligations issued by a domestic corporation to a non-
resident trustee for a rcsi1lent of Pennsylvania, ... ..... . ... : . . . . . 179 

'l'hcatrical Society, amateur, corporation of first class but not for profit, 
linbl c to license tnx; Little Theatre, Philadelphia, . . . . . . . . . . . . . . 184 

'l'itlc insurnncc companies suhj1·et to supervision of Banking Commis-
sioner; withdrawal or .acceptance of Act of 1889, . . . . . . . . . . . . . . . . 273 

'!'rust i;ornpanics dealing ns r; •al es tat<' brokers subje<:t to license tax, !)3 
'l'nrnt com[lanil'H subject to penalty in·pscribed by Act of 1907 for 

failure to file reports if tax is not paid within specified period, . . . . 13:i 
Trust companies; Act of 1907 ma11datory upon Auditor General to 

impose penalty for non-payment of ·~tax, . . . . . . . . . . . . . . . . . . . . . . . . 143 
Trw;t compm1y may become sole surety for township treasurer; but 

cannot be elected as, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 239 
; · '!'rust compani<'s; may maintain sub-ofliccs or sub-agencies for restricted 

1m1·posc of receiving and paying out moneys, . . . . . . . . . . . . . . . . . . . . 281 
\Vatcr companies; Highway Commissioner mny require to remove 

pipes under improved portions of roads and relocate them under un-
improved portions, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 248 

'Westinghouse Air Brake Co., tnxation of capital stock, .. . . . . . . . . . . x 
COTTAGE STA'I'E HOSPITAL. 

Opium Act, Hnrrison; purchases of drugs under; ... .. :' .. _. . . . . . . . . . 545 
COUNTIES. 

State-aid highways; apportion'ment of appropriations, . . . . . . . . . . . . . . 257 
Stat~ Highways; agreement to pay share of costs of re~onstruc.ting 

or improving, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 265 
CREW-LEVICK OIL CQMPANY. 

Mr>rcantile LicPnse Tax Act of 1899, scope of, . . . . . . . . . . . . . . . . . . . . xvi 
CROWL, A. B., COMMONWEAL'l'H v. 

foe cream ; prosecution for sale ·of, .... ... .. . ... : . . . . . . . . . . . . . . . . xii 
CULVER v. COMMISSIONERS OF BRADFORD COUNTY. 

Bridge; mandamus to compel building of, . . . . . . . . . . . . . . . . . . . . . . . . . . xv 
CUNNINGHAM PROPERTY. 

Capitol Park Extension Commission; paying awards made in payment 
for lands taken by condemnation, . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . 588 

D. 

DAIRY AND FOOD COMMISSIONER, OPINIONS TO. 
r!::nrly ~ g!nzing of proh5bitC'rl, .. ............ ...... . .. ~ .. .... ..... . 
OatRup; shipped from New York; violation 01' Pure Food Laws, ... . 
Ii'Inm·; legality of bleaching process, ...•... · .. ; · .. ........ .. . · ... . 
Oleomargarine; me1•chant cannot take orders in cities and towns other 

than one designated in bis license, • , , •.•......•..•••••.......•. . . 

499 
489 

487-488 

497 
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DANBORO AND PLUMSTEADV!LLE TURNPIKE ROAD COMPANY. 

Bucks County v., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xv 
DEMOCRATIC NATIONAL COMMITTEEMEN. 

Method of electing and certifying by Secretary of the Commonwealth, 78 
DENTAL COUNCIL AND BOARD OF DENTAL EXAMINERS. 

All dentists to be registered annually by, . . • . . . . . . . . . . . . . . • . . . • . . . . 562 
DENTISTS. 

Registration of annually by D ental Council and Dental Examiners, 562 
DIXMONT HOSPITAL FOR INSANE. 

Architect's fees must be based on cost of actual work accomplished, 103 
DOGS. 

·Hunting, use of in, . . .... . ........ ... .... . ..... ,_ . . . . . . . . . . . . . . . 425 
Ownership or possession of by unnaturalized foreigners prohibited, . . . . 427 
T axation in Crawford County, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 427 
Taxation of in Warren County, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 432 

DOUGHERTY, MISS FANNIE A., OPINION TO. 
Cottage State Hospital; Harrison Opium Act, purchases of drugs 

\lnder, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 545 
DRAKE, MRS. E. L. 

Claim of administratrix for gratuity, . . • • . • . . . . . . . . . . . . . . . . . • . . . . 198 

F.. 
EDUCATION. 

Free Public Library;· school board may make annual contribution to, 316. 
Industrial; employment certificates not necessary for a minor between 

the age of fourteen and sixteen employed on a farm or in domestic 
service, . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 306 

Industrial ; minors between age of fourteen and sixteen may be em-
ployed in a Y. M. C. A. bowling alley, . . . . . • . . . . . . . . . . . . . . . . . . 309 

School buildings; plans and specifications for not public records, but 
Board of Education may permit inspection, . . . . . . . • . . . . . . . . . . . . . 312 

School District; increase of indebtedness, . . . . . . . . . . . . . . . . . . . . . . . 310 
State Board of; may expend part of appropriation to equalize educa-

tional advantages in different parts of Commonwealth, . . . . . . . . . • 325 
T eachers; right· of school directors or district superintendents to 

require professional reading, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 295 
ELECTIONS. 

Constitutional amendments; Senate R esolution 1406 not to be adver-
tised and printed o.n official ballot for 1915 November election, . . . . .62 

D emocratic National Committeemen; method of electing and certifying 
by Secretary of Commonwealth, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78 

Erie Judicial contest; sole candidate not receiving more than one-half 
the total of ballots cast in district cannot be certified as sole nominee, 67 

Fifty per cent. clause in Judicial Act of June 18, 1915 ; method of 
determination, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63 

Mutc11ler, Asher ; Alderman, Easton; transmission of commission to 
Governor, ............... .. ......... . ... .. .......... .. . ... .. . 

National Party Convention ; giving by Secretary of the Commonwealth 
of advance information ::i s to party choice for President to candida te 
fo1· 1klPgntr. . . . ... . . . . .... . . . . . ...... . .. .. ... . ...... · . .. .. ... . 

N ntion nl Party Convention , Democrat ic; ncceptancc b,y Scerctary of 
t"l1 e Commonwealth of return of Commissioners of Allegheny County 
ns to f'l cetion of dclcgntcs, .... . ............ .. . .. .. . . ... . . . ... . 

Qunlifi<'nt·ions of voters in U. S. Military Service, . .. .. ...... . . , ... . 
Vote of Pennsylvania soldiers in militnrv RP.rvil!P. of United StateR. 

71 

82 
26 
20 
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EMPLOYERS MUTUAL LIABILITY INSURANCE ASSOCIATIONS. 

Not nec_essary for subscribers personally to sign and acknowledge 
articles of association, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214 

EMPLOYMENT AGENCY. 
Boarding house for seamen, in connection with provi<ling masters or 

owners of vessels with seamen, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 356 
Fee; payment of to agent who has failed to secure employment, . . . . . . 363 
Seamen's Boarding House Keepers' Associatio·n defined as, . . . . . . . . 368 

EMPLOYMENT CEETIFICATES. 
Not necessary for minor between the age of fourteen and sixteen em-

ployed on a farm or in domestic service, ..... : . . . . . . . . . . . . . . . . . . 306 
EQUITABLE LIFE ASSURANCE ASSOCIATION OF THE UNITED STA.'l.'ES. 

Taxation of premiums of foreign insurance companies, . . . . . . . . . . . . . . 11 
EQUITY CA.SES. 

Schedule G, 
ESCHEA.T. 

640 

A.dams, J. K., resident of New York, estate of, . . . . . . . . . . . . . . . . . . . . 174 
Auditor General not justified in paying hire of additional clerks in 

carrying out provisions of Act of June 7, 1915, . . . . . . . . . . . . . . . . 140 
Columbia National Bank, Union Trust Company of Pittsburgh and 

Germantown Trust Co. Act of June 7, 1915, relating to eschcats 
declared constitutional by Dauphin County Court, . . . . . . . . . . . . . . x 

National banks included in, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 
EXECUTIVE CONTROLLER, OPINIONS TO. 

Capitol Park Extension Commission; payment of awards made in pay-
ment of lands taken in condemnation, .... .... .. . . . ...... . . . ... ·. 588 

State College, Treasurer of; cost of bond not to be paid by_ Superin-
tendent of Public Grounds and Buildings, . . . . . . . . . . . . . . . . . . . . . . 560 

Workmen's Compensation Bureau ; payment of rental of offices for 
out of appropriation made for that specific purpose, . . . . . . . . . . . . . . . 569 

EXPENSES. 
Public Accountants, Board of, traveling expenses, . . . . . . . . . . . . . . . . 605 
Traveling; opinion addressed to several D epartments 011 various phases 

of payment of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 614 

F. 
FAIRMAN, JOHN A. . 

Record,er of Deeds, Allegheny County; custody of bond, . . . . . . . . . . . . 74 
FARVIEW CRIMINAL INSANE HOSPITAL. 

Placing of insurance upon buildings, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 459 
FEEBLE-MINDED INSTITUTION OF WESTERN PENNSYLVANIA. 

Power House; applying insurance money received from destruction of 
old one to erection of new, ................................. . 

FEES. 
Automobile license; available for Highway Department, ........... . 
Commel!cial fertilizers ; adding figures "1916" to trade name does not 

make such a new brand, and manufacturers must pay fee, ....... . 
Dixmont State Hospital for Insane; architect's fees to be based upon 

cost of actual work accomplished, ..................... .. . . .... . 
Emvloynwnt Ag-('ncics; paymc11t of fC'c to ng~nt who hns failc<l to secnre 

!'lll[Jloym<'nt, ... ............. . ......... . . . .. ................. . 
Motor vehicles; Corn. ('X rel v. Arnlitor ( :('1wral nnd Stntc Trcnsnrer 

to tPst constitntio11ality of Act ui111roprinting fops to Highway D<"-
partment, ......... .. .....•... .. .. . . . ....... .. ...... .. ....•.. 

44--6~1917 . . 

454 

565 
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FJ•JES- ( Continued). 
S.avings and Loan Associations; fee of 5 ver ceu t. ilkgal unless com-

. pany comp1ies with provisions of Act uf 1915, . . . . . . . . . . . . . . . . . . :l8!J 
Scranton Workers' Co-01Jerative Association; payment of bonus fees, . . 61 

FEMALE EMPLOYES. 
Holiday season; hours of labor during, . . . . . . . . . . . . . . . . . . . • . . . . . . 390 
Hours lost by break down of lJOwer plant may be lawfully made up 

by overtime work, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35D 
Telegraph and 'l'elephone Operators; (mys of cmploymcut in week, . . . . 84U 

Work; taking home to be done at night, . . . . . . . . . . . . . . . . . . . . . . . . . . :.H7 
FER'l'ILll'..ERS. 

Adt1ing figures "1916" tu trade 11umc does nut make such a new brand, 5UG 
l•'IDELl'l'Y AND DEPOSIT COMPANY 01•' MARYLAND. 

Taxation of vremiums, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . x.1 
l!~INES AND PENALTIES. 

Banks uml trust companies; failure tu file reports within vrcscribed 
time, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . lGS 

Capital stock revurts; resettlements tu be made if vc1rnlties havt' been 
imposetl 011 coqioratiuns for failure to file reports, . . . . . . . . . . . . . . 170 

Sunday Law; en tire fin e !Jil.Yable to Commonwealth,. . . . . . . . . . . . . . . . . 104 
'L'n1st companies subject tu penalty for failure to Ji le reports prescribed 

by Act uf l !J07 if tax is not pa id withi11 specified period, 
'l'rnst comvanies; Act ol' 1907 ma11datu1·y 1111on Amlitur Ueneral to 

impose penalty for 11on-payment of tax, 
l<'lRE lVIfl.RSHAL, Ol'INIONS 'l'O. 

133 

Deputy State J,' ire lVIarsli als, emvloymc11t of, . . . . . . . . . . . . . . . . . . . . 60~ 

Notice to oceuvant 01· tenant and owner of condemned building to 
permit of an appeal, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 608 

Sala ries of Depu ty l!'irc Marshals; appropriation for ca11 11ot be used 
for payment of foes all< ! mileage of assista11 ts, . . . . . . . . . . . . . . . . . . 597 

IJ'lR];] WARDEN. 
Appointment uf alien as Local I!'urcst Fire \Varden, . . . . . . . . . . . . . . 50ti 

FISHERIES, COlVIMIS::SlON];]R OI!'. 
Pollution of streams, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ii 

I<'ISHERIES, OPINIONS 'L'O COlVIMlSSIONER UF. 
Reupeni11g of s tream for fishing, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 400 
Summary Convictious; reversal of St'Hknet', rearrest a nd retrial, . . . . 3()7 

FlRS'l' NA'l'lONAL BANK Ol!' PERRYUPOLI8, l•'AYE'l"l'E COUN TY. 
Not subject to taxation under Act of 1907, . . . . . . . . . . . . . . . . . . . . . . 108 

FLOUR. 
Blcachillg of; legality of .process, 

FOODS. 
Candy; glazing of prohibited, 
Catsup ; original packages ; violation of Pure Food Laws, ... ... .. . . 
F lour ; legality of bleaching process, .... ... . ... .. ...... ....... .. . . 
Oleomargarine; merchant cannot take orders in cities and towns other 

than one designated in his license, ............................. . 
FORES'l' RESERVES. 

Hunting upon without license not pcrmittr.rl, . , . ... . . ...... . -. ..... . 
FORI~S'l' F'lRE WARDEN, Ol'lNION 'l'O. 

Alien: ajl[JOin1·111cnt or :rn J,ocnl Fo rrsl !'ire \Varden, 
FOilES'rRY, OPINION 'l'O COMMISSlONim 01~. 

Nurseries; employmcut of children within exception of Child Labor 

487-488 

499 · 
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506 

Law of 1915, ... , ..... , .. .. . , ... , .. . ... , .... , .... .. , , . , . , , , ~ , 505 
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FRANKLIN FILM MANUFACTURING COMPANY. 

Motion Pictures Act of 1915; construction of word "appcai/' . . . . . . xvi 

G. 
GAME COMMISSION, OPINIONS TO. 

Dogs for hunting; use of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 425 
Dogs; no Act for taxing of in Crawford County, . . . . . . . . . . . . . . . . . . 427 
Dogs; prohibition of owm~rship or possession of by unnaturalized 

foreigners, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 427 
Dogs; taxation of in vVarren County, ........ . . . . ... ·'.......... 432 
Forest R eser ves; no hunting upon without a license,' . . . . . . . . . . . . . . 42fl 
Game Deputies; not entitled to half thP pe;1ulties rC'covered for viola-

tion of the fish laws, . . . .. ... . .... · .... . ... .... -. . . . . . . . . . . . . . . 421 
S heriffs; unlawful J'(•!!'asPc of pris01wrs viola ting game Jaws, . . . . . . . . 4''" 
Violation of Game Lnws; duty of StatA oflicc r to n:port to Commi s-

sion, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 423 
GAME LAWS. 

Commission should notify sheriffs as to unlawful release of prisoners, 
Dogs for hunting; use of, .... .. ....... . ...... . .. . ... . .. ....... . 
Dogs ; no Act for taxing of in Crawford Ccmnty, . .. . ... . ... . . .. . 
Dogs; prohibition of ownership or possession of by unnat11r,1fo:erl 

foreigners, .... .. .. .... ................ .... ...... . ....... . .. . 
Dogs; taxation of in \Varren County, ..... . .. .. . . ......... .. .... . 
Special Game Deputies; not entitled to half penalties recovered fo r 

violation of, 
Violations of; duty of State officer to report, ...... ... . .. . .... . ... . 

GENERAL INSURANCE COMPANY. 
Not to be licensed without compliance with Act of June 1, llJ11,. as 

4·J•) 

425 
427 

427 
432 

421 
423 

to amount and investment of capital, . . . . . . . . . . . . . . . . . . . . . . . . 210 
GERMANTOWN TRUST COMPANY. 

Escheat Act of 1915 declared constitutional, . . . . . . . . . . . . . . . . . . . . . . x 
GILBERT, SPENCER C., OPINION TO. 

Capitol Park Extension Commission; minute book of proceedings to be 
kept and be open for public inspection, but request for inspection of 
memoranda of appraisements, etc., may be refused, . . . . . . . . . . . . . . 558 

GLENN, MISS HELEN, OPINIONS TO. 
Mothers' Assistant E'und, Supervisor of; part of appro11riation not 

used in first half of period avail able for second half, . . . . . . • . . . . . 587 
Mothers' AssistaBce Fund; pension may not be granted to mother of 

an unborn child, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 507 
GOVERNOR, OPINIONS TO. 

Automobile l icense fees; appropriation by Act of 1913 to Highwa_Y 
Department, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13 

Bill, Legislative; power to recall disapproval, . . . . . . . . . . . . . . . . . . . . 9 
L egislation ; only such joint or concurrent resolutions as make l egisla-

tion or have the effect of legislation need be submitted to Governor 
for approva1, ......•.....•. •. · .. · . ... . · · · · · · · .... . · . . . . . . . . . . 2 

L egislation; return of a bill on Mond11y when required day falls on 

Sunday, .. •. .. . .. .. . .. . . · · • · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·. . . .• 1 
National Guard; payment of expenses of suppressing riot to be paid 

out of funds appropriated to Adjutant General, . . . . . . . . . . . . . . . . 18 
Pennsylvania Anti-Vice Society; lrgal authority for appointment of 

special policemen, ......•...•.•.•• ; .... · .•.•. · . . . . . • . . • . . . . • . • 16 
Vote of Pennsylvania soldiers in military. se1·vice of the United States, 20 
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H. 
HAMS. 

Packages to be plainly and conspicuously marked, . . . . . . . . . . . . . . . . 435 

HARRIS, WILLIAM. 
Parole by ·w estern Penitentiary into custody of officers of another 

State, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 516 

HARVEY AU'.rOMATIC SAFETY GATES. 
Lawful to use in coal mines of State, 

llAZLETON COLLIERY NO. 1. 

408 

Closing of Slope 'No. 8, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 416 

HAZLETON HOSPITAL. 
·workmen's Compensation; .making reasonable charge against employes 

for treatment of injured employe during first fourteen days of dis-
ability, . . ......... . ....... . ....... . ...................... ~ . . . 575 

HEALTH, OPINIONS 'l'O COMMISSIONER OF. 
Appropriation; return of to State Treasury when not immediately 

needed, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 332 

Coatesville vVater Supply ; action upon application to change, . . . . . . 332 
Medical Inspection of Public Schools ; cost cannot be paid from appro-

priation for overcoming epidemics of disease, etc., 
Revenue Stamps; not necessary to affix to containers, 

HEARINGS BEFORE ATTORNEY GENERAL. 

333 
331 

Summary of, ......................... .. . .. .... ·. . . . . . . . . . . . . . . . vi 

Schedule A, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 626 

HECK, ALBERT S., COMMONWEALTH v. 
President Judge, 55th Judicial District; mandamus to compel hearing 

of cases from Clinton County, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xiii 

HERTZOG, W. S., OPINION TO. 
_California State Normal School; manner of reducing insurance matter 

of decision for Boa1·d of Trustees, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 559 

HESS, L. FLOYD, OPINION TO. 
Public Accounts, Secretary Board of; foreign corporation, deciding 

to incorporate as Pennsylvania corporation, not allow an off-set on 
bonus, which as a foreign corporation, it paid on capital employed 
in Pennsylvania; P etroleum T elephone Co., . . . . . . . . . . . . . . . . . . • . . . 593 

HlGlIW AY COMMISSION, OPINIONS 'l'O. 
Automobile, stolen; not covered by State Insurance Fund, . . . . • . • . 268 
Automobile tags; letting contract to Prison Labor commission, . . • • . • • 267 
Automobile licenses; owner can operate any motor vehicle and is not 

confined to varticular car registered in his name; but every paid 
operator, cmploye, owHer or custodian must take out license, . . . . 255 

Bridges along highway routes, building of, . . . . . . . . . . . . . . . . . . . . . . 241 
Bulletins; ftee distribution to mayors, burgesses, etc.,. . . . . . • • • • • . . . . 24-0 
Borough ; Commissioner not permitted to reconstruct or improve as a 

State-aid highway section of route lying within a borongh, . • • . . . 261 
Contracts for buildiug roads not to exceed appropriation 11Ins sh:n·C's 

due Commo11wcalth by counties, etc., . . . . . . . . . . . . . . . . . . . . . . . . . . 259 
Co 1111ty :111d tuwushi11 rnnds, d istinction between ; routes run11iug 

th l'ouglt bornugl1s; work on, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 246 
St:.ll"P-ai<l higltw:iy~: :iv11ortio11m"nt of nppropriatio11 for repair of, . . 257 
~tatc-aid highways; 11ut authorized to build in towusliips, . . . . . . . . . . :.!l:i4 
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HIGHWAY COMMISSION, OPINIONS TO-( Continued). 
State highways·; agreement by counties, townships, boroughs and in

corporated towns to pay shares of cost of reconstructing or improv-

693 

Page. 

ing, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 265 
Street railway, occupying State highway, may be compelled to place 

tracks at grade established by Department, . . . . . . . . . . . . . . . . . . . . . . 249 
··· Township treasurer; no authority to elect trust company or national 

bank as, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 239 
Water company pipes; right to require company to remove from under 

improved portion of road and relocate under unimproved portion, 248 
HIGHWAYS. 

(See Roads and Highways). 

HOFFMAN, HARRY B. 
Validity of appraiscments as Mercantile Appraiser of Dauphin County, 129 

IIOIS'l'ING ENGINEERS. 
Hours of labor in mines, 
Mines ; Act of 1891 does 

HOLIDAY SEASON. 
not require constant charge, 

417 
405 

Female cmployes; hours of labor during, . . . . . . . . . . . . . . . . . . . . . . . . . . 390 

IIORWI'l'Z, GEORGE Q., OPINIONS TO. 
Industrial Home for Women; within power of Commission to enter 

into contract to cultivate and farm portion of land purchased, . .".. 581 

Muncy Industrial Home for Women; asking for new bids when amount 
of bid exceeds sum available, . . ..... . ......................... _. 552 

HOSPITALS AND OTHER INSTITUTIONS. 
Anesthetics; administration of by trained nm'se, . . . . . . . . . . . . . . . . . . 61:~ 

Cottage State ·Hospital.; purchase of drugs under Harrison Opium Act, 545 
Danville Insane Hospital; payment by Auditor General for installing 

fire :ipparatus, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137 
Dixmont; architect's fees to be based on cost of actual work accomp-

lished, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 103 
Farview Criminal Insane Hospital ; placing of insurance upon build-

ings, ............ . . : . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 459 
Hazleton Hospital justified in making reasonable charge against em-

11Joycr for treatmci1t of injured employe during first fourteen days 
of disability, .. , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 575 

Industrial Home for Vi' omen ; within power of Commission to enter 
.. " into contract to cultivate and farm portion of land purchased, . . . . 581 

Muncy Industrial Home for 'Vomen; fixing compensation of architect, 109 
Muncy Industrial Home for Women; Commission may ask for new 

bids when amount of bid excrt>ds sum available for building pnrposc8, 552 
Lunatic Hospital, llarrisburg .; making of contracts for supplies for 

period shorter than one year, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 582 
Nanticoke State Hospital; monr.vs received for care and maintenance 

of patients to be reported to Auditor General and not used .for addi-
tions to hospital, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 552 

Norristown State · Hospital for Insane; bond of treasurer being suffi-
cient, not necessa~y to bond subordinates, . . . . . . . . . . . . . . . . . . . . . . 601 

Pennsylvania State Lunatic Hospital, Harrisburg; trustees have 
authority to grant City of Harrisburg permission to construct 
!Sllilitar,v sewer tJ.iroui;h !\"l'OI1nds1 • , ••• , • , • •••• , •• , , •• •• • , • • • • • • 553 
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HOSPITALS AND O'.rHEJR lNSTI'.rUTIONS-(Continued). 
Warren State Hospital; Treasurer need not give additioual boul1 tu 

cover disbursements made by subordinate oflicers or ernployes, . . . . 461 
\\'arrcn State; vVorkmcn 's Iusurance Fund; services to cmployes in-

sured iu, ... . ........................... .. ... ,. . . . . . . . . . . . . . . . 610 
vV cstern State Hospital for Insane; Building Commission may select 

any___gtc west of Allegheuy .Mountains, . . . . . . . . . . . . . . . . . . . . . . . . 585 
llOURS OF LABOR 

Bell Telephone Co.; schedule of, ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 341 
Female ernploycs; time lost by break down of power plant may be 

lawfully made up by overtime work, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 359 
Female emvloycs during holiday season, . . . . . . . . . . . . . . . . . . . . . . . . 390 
Hoisting l'11;;im·es in mines, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41.7 
l-Ioisti11g cngi11ecrs i11 miues; "eonstaat attewlance" uot required, . . . . 405 
l'riso11s; employment of i11 mut<·s, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5:.W 
Scl1ouls; atternlanC'C :tt aud em11loyrne11t in l'Stablishmu11 t in ulteraate 

\VCt' k.:-:;, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35i) 
'l'degraph and 'l'ckvlwue 011erators, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 346 

HYDRO-ELECTRIC UOMPANIIDS. 
< ;rost; reccii:Jts; not taxable 011 if nut eng-ng·cd ii1 el1·f•trie ligliti11g, 

tliough selling current tu deetric li;;ltt cu111pa11ies, . . . . . . . . . . . . . . . . 17::! 

I. 
L\IJ >U8'l'RIAL BOARD. 

Rules and regu lations; nut mandatory to publish in daily uewsvavcr, 843 
lNUUS'l'RIAL BOARD, OPINIONS TO. 

Boilern ns<'Ll in plant for generating electricity and steam in collieries; 
1·e1wrts of i11svection need not be forwarded to Department of 
Labor mal Industry, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 371 

Christmas week; hou1·s of labor for female employcs , . . . . . . . . . . ... . . 890 
li\l>USTRlAL EDUCA'l'lON, DIRECTOit OF, OPINIO.'\ TO. 

Child Labor Law; Auswers to nineteen questions, 
IND US'l'RIAL ESTABLISHMEN'l'S. 

Commissioner of Labor and Industry has right to require statement of 

:297 

amount of daily wages, etc., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 340 
INDUSTRIAL HOME FOR WOMEN. 

Within power of Commission to enter into contract to cultivate and 
farm portion of land Pl\rchased, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 581 

INSANE. 
Indigent; collections for maintenance of, . . . . . . . . . . . . . . . . . . . . . . . . iv 
Maintcmu1ce of; Legal :1sp1 ·ct, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ix 

JN~ANE, NOlUUSTOWN S'l'ATEJ HOSl'l'l'AL FOR 
Uo11d of treasurer bei ng sufficient, not necessary to bott.U subordiuates, 601 

1I\:°'ANE, \VBS'l'ERN S'l'A'l'E HOSPl'l'AL E'OR. 
Building Conunission may select any site west of Allegheny M"uutaius, 585 

I NSPECTION, BUREAU OF, OPINIONS '1'0. 
Dowling allPy; unlawfui for keeper to permit minor to be 11rcscnt as 

patron, etc., ... . ,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 388 
r,nl.Jor and Industry ; making up of overtime by female· ernploye wheu 

there has been a breakdown of l)OWCr vlnnt, . . . . . . . . . . . . . . . . . . . . 350 
Mattresses; no violation to sell unl abeled and uncertified second-hand 

mattresses to those who use filling for making horse collars, etc.,. . 361 
Safety of employes; provisions of Act of 1913 applicable to business 

operated by coriloration whose cnrployes are its own stockholders, 3$1_ 
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INSPECTORS. 

L 1ibor a11•l Imlustry ; ullowa11ce of t•ri t·" of meals 1·at1 ·11 .. tsc\v here than 
:1 t rci:;i<lencl's, . .. .. . . ... . . _ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33!) 

Mine:; ; rctircmt•nt, Act of l!H5 du1·s nut avvly tu, . . . . . . . . . . . . . . . . . . 407 
Mim·s; Cl• rt ificatc given by Ho:inl of Bxami11,.1·s tu be tiled with 

Col111ty Commissioners, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 414 

INSURANCE. 
Automobile, stolen, not covered by Sta te Insurance Fund ; Highway 

Department, ... ..... .. .. . .. . . : . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 268 
American Druggists l!~ire Insura11ce Company ; licensin g of without 

filing schedule of rates, ... ... .. .... .. . . .. .. ·. . . . . . . . . . . . . . . . . . xiii 
American- Union Fire Insura ncl) Uom1rnn y; settl<~ rn cnt for tax on 

gross premiums should be made 011 hai:; is of giving credit for prem-
iums paid for re-insurance, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 221 

Harlow, l>a,·id ; iHH llHJl <'P of co ntrnct::; gua 1·a11t• ·e i11 g fid.-Ii t.Y of per:so11 ::; 
i n violation of proviHid11H of Act of Jmw J , ] !)] 1, . . . . . . . . . . . . . . :!17, 2:31 

Bnildii1g and Loan i\.Hsul'iationH ca 1111o t i11sure lives of' 111 t'mbers su ~ 
1'11 11t thc-ir stock mnturei:; at their deaUi, . . . . . . . . . . . . . . . . . . . . . . . . . . 278 

California 8tate Normal N•·liuul; rn:urn cr of red1wi11g rnatte1· fu r 1h·i-
::;iou o-f Bounl of 'l'rustec8, _. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55!) 

Charters Apvroved by Attomey Ul'nl'ral; Schedu le B, . . . . . . . . . . . . . . 62!) 
( '.outract fur commission 011 premiums; pre::;illcnt of foroig11 life com-

pan y may nrnkc \Yhr:n not tfotrimt•11t-:1 l t o L'Pnm.;ylva11ia in snrants , . . 2:.::J 
Bmvloyers Mutual Liability Insnrancc Associations; not necessary fo r 

sul:scribel'S persona lly to s ign and acknowledge m·ticles of association, 2H 
E :111 it able Life Assurance Association of th e U nited States; taxation 

of i1rcmiums, . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . x i 
1•':11·view C rimin a l Insane Hus11ital ; vlacing of upuu bnihlings, . . . . . . 4()!) 
Fid<·lity u1Hl D c110sit Compau.v of Maryland; taxa tion of premiums, xii 
(k11 e rnl Ins urance Comp:111y nut to be licensed without comvliancc 

with Act of June 1, 1911, as to amount and investment of capital, 210 
Oov<"l'lunent agencies ; General appropriation to Workmen's Insurance 

li'und does not provide for insurance of employes of, . . . . . . . . . . . . llH 
M~tropolittan Life Insurance Co., taxation of dividends, . . . . . . . . . . xi 
l'e:nn Mutu nl L ife Insurance Co., dividends, t axa tion of, . . . . . . . . . . . . x 
P enn Mutual Life Insuran ce Company; right to add . fo contract a 

monthly payment durin9 a disability period, . .. . ... . .• .. ._. . . . . . . 223 
Proceedings institutC'd by Attomey General against companies; Sclwd-

ulc I, . .. .... ............... ~ ..... . . . . ....... ~ .. . ... . .. : . . . . . 643 
R '.·batcs on fll'Pmiums forbidden, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 207 
n~-sa.l e of li fe insurance by former cmvloyc, . . . . . . . . . . . . . . . . . . . . . . 23'1 
Rtat< ~ 'l'rensnn'r; deposit of securities of immrauee com1rnuies, . . . . . . . . 200 
'J'itlc Insurance companies subject to supervisio·u of Banking Cornmis-

sionC'r; withdrawal of acceptance of Act of }889, ........... .. . , . ~7:J 

\v 01·kmeH's Compensation ; Insurance Commissioner lius super visory 
control ov<'r 11olicies, ... . .. .. .. . . .. ... . .. · · · · · . · . · · · · · · · · · · · · . . '.!:!G 

\Vorlrnw 11's Compens::tticlll Doanl; e,x,-,mption of 1·mploycr from can:,y-
in g of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 381 

\Vorkme11'i:; Insurance Fund ; appropriation of 19i5 not fo r purchase 
of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . li::S 

v\Torkmen 's Insurance Fund ; tl(l [ll'OVal of banking institution as dc-
posito1·y for, ... ........ . .. .. ...... . .... . · · .. . .... · .. · · · · · . . . 18~ 

W or]!;men 'is In sur.ance Fund ; settin~ aside of surplus1 • • • • • • • • • • • • 378 
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JNSURANCE-(Continued). 
v,r orkmcn's Insurance Fu ml ; not 11ccL·ssary to attach revenue stamps 

to policies, .... ; ...... .. ...... . .......... .. -. . . . . . . . . . . . . . . . . . 380 
\Vorkmcn's Insurance Fund; vVarren State Hospital; services rend-

ered to cmployes insured, ..... ................ -. . . . . . . . . . . . . . . . . 610 

lNSURANCl~ COMPANY CHAR'l'ERS APPROVED. 
Schedule B, ................. _. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 629 

INSURANCE COMMISSIONER, OPINIONS 'L'O. 
American Union Fire Insurance Company; settlement for tax on gross 

premiums should IJe made on basis of giving credit for premiums paid 
for re-insurance, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 221 

Barlow, David; issuance of surety bonds under name of Keystone 
llonding Company held a misdemeanor, . . . . . . . . . . . . . . . . . . . . . . . . 217 

Barlow, David; contracts violating fidelity of persons violation of 
Act of June l, 1911, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 231 

Employers Mutual Liability Insurance Associations; not necessary for 
~bscribers personally to sign a1}d acknowledge articles of associa-
tion, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 214 

Foreign life insurance company; president may make contract for 
commission on premiums not detrimental t_c:> Pennsylvania insurants, 20.J 

General Insurance Gompany not to be licensed without compliance 
· with Act of June 1, 1911, as to amount and investment of capital, 210 

Penn Mutual Life Insurance Company; right to add to contract a 
monthly payment during a disability period, . . . . . . . . . . . . . . . . . . . . 223 

Rebates on premiums forbidden, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 207 
R esale of lifo in~urance by former cmpioye,. . . . . . . . . . . . . . . . . . . . . . . . . 234 
\Vorkmen 's Compensation insurance; supervisory control over,. . . . . . . . 225 

INSURANCE COMPANIES, PROCEEDINGS AGAINST. 
Schedule I, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 643 

INTERNAL AFFAIRS,° OPINION TO PEPUTY SECRETARY. 
Islands in navigable rivers; not for best interests of State to allew 

ownership to be acquired by private indiyiduals, . . .... . ........ .° 581 

ISLANDS. 
Navigable rivers; acquirem1' nt of ownership by private individuals, . . 584 

ITALY, 'L'RE:A'l'Y WITH. 
\Vorkmcn's Compensation Act not in contlict with, . . . . . . . . . . . . . . . . 548 

J. 
JOHNSON, ISAAC, OPINION 'l'O. 

P1·unsylvania Oral Sch1111l; transfo1· to t'ummn11w1·alth, 

.J UDGES. 
Eric judicial contest; sole e:indidatc 1111t rc<·"i\'ing lllOl'L' t han half the 

total of lrnllots c:ist in 1.liHtl'ict eannot h1· crrt-ificd ns sok 1Lomi11er,. . 67 
1T1 ·Pk, Albert S.; mnnclanmH to cornvcl hParing of cases from Clinton, 

Couuty, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . :-::iii 
]'ifty per cent. clause in Judicial Aet of Jnnc 18, l!JlG; method of 

Lktcrmiuation, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0:~ 

K. 
l~EYRTONE BONDING COMPANY. 

1HHnancc of surety bonds held a misclcmcanor,, ............. ~ .. •. · .. . 21'( 
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LABOR AND INDUSTRY, OPINIONS TO DEPARTMENT OF. 
B ell T cfophonc Company ; schedule of work, . . . . . . . . . . . . . . . . . . . . . . 341 
Boiler Inspection; reports concerning plant fo r generating electricity 

anu steam in collieries neeu not be f~rwarded to Department, . . . . 371 
Bowling Alleys; employment of minors in, .. .". . . . . . . . . . . . . . . . . . . . . 388 
Chilli Labor Law; working certificates obtained under Acts of 1909 

anu 1911, valid after Jan. 1, 191G, . . . . . . . . . . . . . . . . . . . . . . . . . . 351 
Child Labor; arrangement for employment in establishment and at-

tendance at school in alternate weeks, . . . . . . . . . . . . . . . . . . . . . . . . 353 
Cigars; employment of minors in manufacture of, . . . . . . . . . . . . . . . . . . 3GG 
Corpor~1tion ' whose employes are its own stockholders; Application 

of Act of 1913, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 384 
Employment agency; the keeping of boarding house for sailors aml 

engaging in business of providing masters or owners of vessels with 
seamen construed as employment agency, . . . . . . . . . . . . . . . . . . . . . . 35G 

Employment Agencies; payment of fee to agent who has failed to 
secure employment, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 363 

Female employes; taking of work home to be done at night, . . . . . . 347 
Female employes; hours lost by breaking down of power plant, 

made up by overtime work, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 359 
F emale employes; hours during holiday season, . . . . . . . . . . . . . . . . . . 3!JO 
Industrial Board; not manuatory to publish rules anu regulations 

in daily newspaper, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 343 
Inuustrial Establishments; right to require statement of amount of 

daily wages, etc., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 340 
Inspectors; allowance of price of meals eaten elsewhere than at their 

residences, 339 
Mattresses; what must be set forth upon tags, . . . . . . . . . . . . . . . . . . . . 349 
Mattresses; sale of unlabeled and uncertified· second-hand mattresses, 

where filling is to be used for making horse collars, etc., not a viola-
tion of Act' of 1913, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 361 

Minors; employment as water boy in a railroad track rqiair gang, . . 373 
Modina, Joe; payment of \\'orkmen·s Compensation to, . . . . . . . . . . . . 38G 
Seamen's Boaruiug House Kel'vers' Association of Philudelp\Jia de-

fined as employment agency, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3GS 
T elegraph and 'l'elephone Operator~; days of employml'nt, . . . . . . . . 346 

LATHROP, WALTER, OPINION TO. 
Hazleton Hospital; making reasonable charge against employer of 

injured emilloyc for treatment during first fourteen days of dis-
ability, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 575 

LEGISLA'l'ION. 
Bills and calendars; form of not to be changeu unless auth<H"ized 

by legislative action, ......... . . ........... · · ..... ... .. · . . . . . . . 468 
Governor; return of bill on Momlay when r equired clay falls on 

Sunday, ...................... · · · · ... · · · · · · ·. · · · · · · · · ·. · · · · ·. 1 
Gqvernor h as power to recall disapproval of bill before thirty lluys 

liave expired, ...... • .. · · · . . · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · !) 
House of Representatives ; employcs entitled to salaries from date when 

session convened, .. .. ..... . ..... . . · ... · · · · · · · · · · · · · · · · · · · ·· · · · !J2 
Resolutions, joint or concurrent; only such as ha\'c the effect of ]1)gis-

la ting need be submitted to Go,·e rnor for approval, . . . . . . . . . . . . . . 2 
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LEHIGH COAL AND NAVIGATION CO. 
Hoisting engineers; Act of 1891 does not requi re constant charge, . . 405 

LEHIGH VALLEY COAL CO. 
Hazleton Colliery No. 1 ; closing of Slope No. 8, ..... , . . . . . . . . . . 4i6 

LICENSES. 
American Druggists Fire Insurance Company; fili ng of schedule of 

rates, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xiii 
Automatic slot machines taxable under Mercantile License T ax Act 

of 1899, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146 
Automobile ; every paid operator, employc, owner or custodian must 

have, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 255 
Automobile, mon thly bulletins 0f; dist1·ibution by Highway Commis-

sioner, ... . . .. ...... . .. . ... .. .............. . . . .. ... .. . , . . . . . . 240 
Brokers; I•'irst Nntiona l Ban k of p,.lT;yopolis, T<'nyl'tt<' Connty, not 

lia ble tn, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 108 
Carnival compani('s; not PX<' rn1it from tax lairl hy A .. t of Jfll3, . . . . . . 158 
Dogs; i1 0 Act for t·axing in Crawford County, . . . . . . . . . . . . . . . . . . . . 427 
T•'•·l's from licensing of motor v"hiclcs apvropriated to H ighwny 1 >e-

["11'hnent, 13 
T•'orest Rl'sPrves; l111n ting upon withou t li<'<'nse prnhibi tccl, . . . . . . . . . . 429 
(ir·nPrnl Irrnunirn·" Cornpany; not to hr. lir-Pns•·<l w ithont compli ance 

with A<'t of .T11111· 1, J!Hl, as to a mount a nd ill \'Ps tnw11 t of r·apital, :!10 
MPdicine; re-examination of a1n1licants for license to practiee, . . . . . . G03 
IvI .. 1·cai1ti J.,; <ll'nl•·r in Maryland, hauling pianos into p, ,nn s.vlvnn ia nn<l 

s•·lling t hem, engaged in interstate ('omm<'rC-P and not liable . to, r . . 182 
Motor vehicles; suit to test constitutiouulity of Act appropriating 

to Highway Department moneys derived from registration of, . . . . ix 
Oleomargarine ; merchant cannot take orders in cities aud towns other 

than one designated in his license, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 497 
Osteopathic; applicant not presenting application before January l , 

1912, cannot practice without, 578 
l'ilot; mrrntm· of outwnr<l houn'l vrssPl through Delawnre Riwr a111l 

Hay may choosl', . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 572 
f't•·amship tickets; American J<jxvrcss Compa ny, . . . . . . . . . . . . . . . . . . 285 
'l'l11·atri<'al Snf'il'ty, amn1'<' 111·. c'oq1oratio11 of fii ·8t cln s8 hit not for 

pmfit:, liablD to, Li tt]P, 'l'h catr•·. Phi ln<lPlphia , . . . . . . . . . . . . . . . . . . 184 
'l'1·uHt •·oinpanies <l•·nliug ns renl <'stnt'· hrnkrrH snhject to tax, . . . . . . 93 
lJ 11rlr·rtak<·rs; brnnch oflices ma.v be 1-n<l by lir '<' llH<' •l in nny pnrt of 
- State, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 546 

LIT'l'LE 'l'HEATRE, PHILADELPHIA. 
Liabilit.v for theatrical license tax, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18-1 

LIVES'l'OCK SANI'l':'\..RY BOARD. 
Protedion of meat w ithi n glass cases, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 482 

f,TJNA'L'W HOSPI'L'AL, HARRISBURG. 
Cont1·nrtw Jot· sn ppli<·H; making of for JIPl'iod 8ho1tp1· thnn onr y1 ·nr. [)82 
'J'rnstP<'S ha ve nnt·horit·.v t·o gmnt City of Hnrri slmrg 1wrmission to 

C'OnH ITlll'I snn i1·n1',\' HeW•·l' t hrongh gl'011111ls. 

M . 

iVIA I N . FRANK W l LB UR, OPIN LON 'l'O. 
l'ublic Ac,·onntnnts, St:ih • llo:rnl of Exnmilie1·s; nrtual traveling l'X
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